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Dear Mr Garofano 

SUBMISSION TO CONSULTATION PAPER 346 - THE HAWKING PROHIBITION: UPDATE TO RG 38 

Thank you for the opportunity to provide a submission to ASIC’s Consultation Paper 346 (CP 346) on the 
proposed updates to Regulatory Guide 38 - The hawking provisions (RG 38). AIA Australia supports the 
consumer protection objectives that the changes to the hawking prohibition seeks to achieve, and in 
particular we agree with the principle that offers to issue or sell financial products should not be made to 
consumers in the course of a real-time interaction unless the consumer has consented to offers being 
made to them. 

While most life insurers have ceased traditional outbound telephone sales practices, our experience is that 
many consumers still wish to discuss their insurance needs in real time, and we think that the industry 
should continue to have the ability to accommodate these consumer preferences. We are concerned about 
a number of statements in the draft regulatory guide which may impact on the ability of those who issue or 
promote life insurance products (described collectively in this submission as “promoters”) to engage with 
consumers who wish to discuss insurance in real time. Furthermore, there are certain elements of the new 
provisions which are unclear in their meaning or effect, and there is a critical need for ASIC to provide clear 
and definitive regulatory guidance on its position in respect of these. 

In our submission we have highlighted areas where we believe RG 38 diverts from the legislative intent and 
also where greater clarity of guidance is required. AIA Australia welcomes ASIC’s recent communication 
about how it will approach the transition to the reforms that take effect in October 2021. However, we would 
encourage ASIC to prioritise its finalisation of RG 38 as soon as possible ahead of the 5 October 2021 
implementation date, noting that industry will need adequate time to update systems, processes and 
procedures to ensure compliance (particularly in respect of aspects of the new law which we consider to be 
uncertain or unclear as to their effect). 

When will a person be considered to have invited a consumer to “ask or apply for” a financial 
product, and can a person provide information regarding a financial product in real time without 
also making an invitation to “ask or apply for” a financial product? 

Section 992A(1) of the Corporations Act 2001 (Cth) (Corporations Act) (as amended by the Financial 
Sector Reform (Hayne Royal Commission Response) Act 2020) expands the scope of the previous 
prohibition on hawking of financial products so as to prohibit a person from inviting a consumer to ask or 
apply for a financial product. Under the previous iteration of the prohibition, its application was limited to 
the offering of a financial product for issue or sale, with the definition of “offering for issue” including inviting 
a person to apply for a financial product. 

We believe a key threshold issue that RG 38 needs to address relates to the circumstances in which a 
promoter will be considered to have invited a consumer to “ask for” a financial product.  

One view is that, in the absence of consent, the mere mention of a financial product to a consumer could 
constitute an invitation to the consumer to ask for that product. We don’t believe this is the intent of the new 
regime, noting that this interpretation would appear inconsistent with example 5.2 in the Explanatory 
Memorandum (EM). This example concerns a situation where attendees at a workplace information 
session are told about the benefits and features of different superannuation products, but without an offer, 
request or invitation being made to them in respect of such products. 
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Should you wish to discuss any aspects of our response, please contact Tom Gordon, Head of Regulatory 
Affairs in the first instance, on  or . 

Yours sincerely 

 

Damien Mu 
CEO and Managing Director  
AIA Australia and New Zealand 




