
 

 

 

 

 

28 March 2022 

 
 
Financial Services and Credit Panel Consultation 

Australian Securities and Investment Commission 

GPO Box 9827 

BRISBANE QLD 4001 

 
 
via email: FSCP.submissions@asic.gov.au 
 
 

Dear Sir / Madam, 

 
Consultation Paper 359 – Update to RG 263 Financial Services and Credit 
Panel 
 
The Financial Planning Association of Australia (FPA) welcomes the opportunity to 

provide feedback on the Australian Securities and Investments Commission’s 

(ASIC) Consultation Paper 359, Update to RG 263 Financial Services and Credit 

Panel.  

 

The FPA is a professional body with more than 12,000 individual members and 

affiliates of whom over 9,300 are practicing financial planners and 5,207 are CFP 

professionals. Since 1992, the FPA has taken a leadership role in the financial 

planning profession in Australia and globally: 

• Our first “policy pillar” is to act in the public interest at all times. 

• In 2009 we announced a remuneration policy banning all 

commissions and conflicted remuneration on investments and 

superannuation for our members – years ahead of the Future of 

Financial Advice reforms. 

• The FPA was the first financial planning professional body in the 

world to have a full suite of professional regulations incorporating a 

set of ethical principles, practice standards and professional conduct 

rules that explain and underpin professional financial planning 

practices. 

• We have an independent Conduct Review Commission, which deals 

with investigations and complaints against our members for breaches 

of our professional rules. 

• We built a curriculum with 18 Australian Universities for degrees in 

financial planning through the Financial Planning Education Council 

(FPEC) which we established in 2011. Since 1 July 2013 all new 

members of the FPA have been required to hold, or be working 

towards, as a minimum, an approved undergraduate degree. 
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QUESTION B2Q1 

Do you agree that it is appropriate for ASIC to have regard to these factors in assessing 
the materiality of: 

(a) damage or loss to a client; or 
(b) benefit to a financial adviser? 

 
FPA Response 
 

Whether a financial planner has materially benefited from unethical or unlawful actions 
should be immaterial as to whether those actions should be considered ‘convening 
circumstances’ for the FSCP to empanel a sitting panel to consider their conduct. 
Likewise, a client who has experienced a material benefit as a result of a financial 
planner’s unethical or unlawful conduct, does not excuse the conduct itself and should not 
have a bearing on whether the conduct is considered to reach that of ‘convening 
circumstances’. 
 
There are instances where a financial planner’s unethical or unlawful conduct may result 
in either no or negative benefit for themselves or no or positive benefit for their client. This, 
however, should not prevent their conduct from being considered ‘convening 
circumstances’ for a sitting panel. 
 
Whilst assessing the material loss or damage to a client, or the material benefit a financial 
planner may obtain from their conduct, may assist in ‘triaging’ cases for reference to a 
sitting panel, it should not be relied upon as the determining factor in the decision to refer 
of a case to the FSCP. 
 
The FPA acknowledges that whilst the assessment of material loss or damage to a client 
or material benefit for a financial planner from their conduct, may be a substantial factor 
when considering penalties, the misconduct itself should be considered a sufficient 
‘convening circumstance’ for reference of a case to a sitting panel. 
 
As such, whilst the consideration of material loss or damage for a client, or material 
benefit to a financial planner as a result of their conduct, may be useful in triaging 
referrals to a sitting panel or a factor when considering potential penalties, the FPA 
believes that these considerations should not be relied upon as the justification for 
referral, or otherwise, of a case. The materiality of a loss or benefit is ultimately 
irrelevant as to whether the conduct in question is unethical or unlawful and 
warranting of referral to a sitting panel. 
 

 
QUESTION B2Q2 

Are there any other factors ASIC should consider in assessing the materiality of: 
(a) damage or loss to a client; or 
(b) benefit to a financial adviser? 

 
FPA Response 
 

As alluded to above, the FPA believes that the unlawful or unethical conduct itself should 
be justification enough for referral of a case to a sitting panel. Further, weight should also 
being given to the potential impact that certain conduct may have on the public confidence 
in the profession and whether action in such a case may assuage said impact. 
 
Therefore, the FPA believes the regulator should consider a wide variety of factors 
when assessing whether ‘convening circumstances’ exist for a case outside the 
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FPA Response 
 

For natural justice to be done, it is important that financial planners have available 
appropriate mechanisms to appeal the decisions of a sitting panel. The proposed process 
of application to vary or revoke a decision of a sitting panel may only be made on limited 
grounds and the progression of such an application beyond assessment by ASIC is at the 
discretion of the regulator. This process could not be described as a true right of appeal.  
 
As such, the FPA does not support the current proposal which states in draft RG 263.36: 

 
“ASIC will only convene a sitting panel to decide whether to vary or revoke a 
direction or order where it appears there has been a change in the circumstances 
that led to a sitting panel giving the direction or order to the financial adviser.”3 

 
Further, the FPA considers the ‘non-exhaustive list’ proposed in draft RG 263.37 overly 
restrictive for grounds of appeal and contrary to proper process which should be afforded 
to applicants. Concerningly, the ‘non-exhaustive list’ does give consideration to the 
potential erring of a sitting panel on a point of fact or interpretation of law as grounds for 
appeal, or ‘application for variation or revocation of a decision’. 
 
Ultimately, these restrictive provisions would result in financial planners, who have taken 
umbrage with the determination of the FSCP and wished to appeal its decision on grounds 
outside the limited scenarios outlined in draft RG 263.37, would need to seek a merits 
review of the decision through the Administrative Appeals Tribunal (AAT). A financial 
planner who has made an application to ASIC for a review or revocation, which is 
subsequently rejected using its discretion, would also have no other option but to appeal 
this decision to the AAT. 
 
This is not an ideal arrangement as an appeal mechanism should not be subject to the 
discretion of the regulator. Rather, internal review should be the right of any person who is 
subject to a decision by the FSCP. 
 
Forcing financial planners and ASIC to engage in expensive court proceedings to resolve 
an appeal is not an option that should be encouraged and a genuine appeal option should 
be available to prevent this occurrence. 
 
Further, it appears the regulator may refuse such a request and is under no obligation to 
provide any reasoning to the applicant for the refusal. This provision also applies to 
applications that make it as far as consideration by a sitting panel but are refused. Only 
written notice of the decision must be provided to the applicant, however, there is no 
requirement for any reasoning to be provided. The FPA strongly believes that outcomes 
should always be provided to the applicant at all stages. 
 
This process raises a fundamental question of transparency and consistency of decision 
making of the FSCP. Without the recording of reasoning for decisions, either by ASIC or a 
sitting panel, it would appear that the establishment of precedent for rejection of 
applications over time will be difficult. It also makes understanding or acceptance of a 
rejection difficult for an applicant. 
 
The FPA believes that ASIC should develop an appeals process in keeping with what the 
regulator prescribed in RG 269.149 – 157, Appeals and Dispute Resolution, Regulatory 

 
3 Page 13, Draft RG 263.36, Australian Competition and Consumer Commission, 

https://download.asic.gov.au/media/zkhezhyq/attachment-to-cp359-published-28-february-2022.pdf. 
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Guide for Approval and Oversight of Compliance Schemes for Financial Advisers4, which 
states:  
 

“Appeals and dispute resolution 
 

A compliance scheme document must set out how a dispute is to be resolved between the 
monitoring body and a covered financial adviser: see s921G(5). We have set out a suggested 
high-level process to allow each monitoring body to determine its own, more detailed appeal 
and dispute resolution procedures. 

 
Appeals process 
 
We expect that the disputes that would most likely be raised would concern a financial 
adviser’s disagreement with: 
 
(a) a determination made by the governing body that the financial adviser has failed to 

comply with the code; or 
(b) a sanction that a governing body has imposed on the financial adviser. 
 
The monitoring body must therefore have a documented appeals process that sets out how it 
will: 
(a) accept a complaint from a financial adviser about either of these matters (similar to a right 

of appeal); 
(b) gather information from the financial adviser about the basis for its complaint; and 
(c) allow the governing body another opportunity to consider the matters raised by the 

financial adviser’s complaint. We expect the governing body to be empowered to resolve 
the financial adviser’s complaint by either amending the determination or sanction it has 
imposed or upholding it. 

 
Where possible, the governing body should appoint people who were not involved in making 
the original decision to consider the matters raised by the financial adviser’s complaint. 
 
For example, if the matter was originally considered by an internal panel comprising a subset 
of members of the governing body, those members of the governing body who were not 
involved in making the original decision could consider the complaint. If the matter was 
originally considered by an external panel appointed by the governing body, the governing 
body or an internal panel comprising a subset of members of the governing body could 
consider the complaint. 
 
The monitoring body should consider preparing a guide for covered financial advisers that 
summarises the appeal process and sets out the reasons and information that are and are not 
likely to lead to a governing body amending its previous decision. 
 
The guide to the appeals process should enhance covered financial advisers’ understanding 
of, and confidence in, the appeals process. 

 
Process for dealing with other disputes 
 
Other disputes (non-appeal disputes) may also arise between a covered financial adviser and 
the monitoring body that operates their compliance scheme. For instance, a financial adviser 
may object to a request for information made by the monitoring body. 
 
The monitoring body should also have a documented process for dealing with these other 
kinds of disputes. The process should be specified in the compliance scheme document, 
along with the appeals process: see s921G(5). We would expect the monitoring body to 
provide a final response to the financial adviser within 45 days.” 

 
4 RG 269 Approval and Oversight of Compliance Schemes for Financial Advisers, Australian Securities and Investments 
Commission, https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-269-approval-and-oversight-of-

compliance-schemes-for-financial-advisers/.  








