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ASIC has clearly put considerable resources and considered thought into CP343 and this engagement with crypto-assets is 

most welcome by both the financial services industry and the cryptocurrency / blockchain industry. 

 
Cosmos Asset Management Pty Ltd (“Cosmos”) is Australia’s thought-leading digital asset manager with a wide range of 
expertise in cryptocurrency.  Dedicated to delivering financial innovation investments to investors and is supported by an 
experienced team with expertise to bring relevant and timely products that can enhance investor’s portfolios. Cosmos Asset 
Management is a majority owned subsidiary of Mawson Infrastructure Group Inc. — Australia’s largest Bitcoin mining 
company, a digital asset infrastructure business with its securities being listed in the USA with the code MIGI.  We have 
prepared these comments in collaboration with Michael Bacina, Partner of Piper Alderman’s Blockchain Group, who will also 
be providing his comments separately to ASIC which may have cross-over with our comments.  
 

Cosmos in early 2020 worked with the staff at ASIC on establishment of a Bitcoin Managed Investment Scheme (retail 

scheme) and made original submission for a Bitcoin ETF in mid 2020. In or around the same period, it established a Bitcoin 

wholesale managed investment scheme. The wholesale MIS for Bitcoin has been live since early last year as a scheme for 

sophisticated and professional investors.  

 

Unfortunately, for the moment, Australian retail investors can only access Bitcoin through digital currency exchanges (DCEs 

are  mostly offshore)  or by offshore CFD providers. These means of access are not cost-effective and they lack convenience 

and consumer protection layers. 

 

Cosmos deeply believes that, under the Australian legal system, the best consumer protections for access to Bitcoin and 

other crypto-assets is by use of a Bitcoin ETP (either an ETF or a Structured Product). 

 

Four brief highlights we wish to draw to your attention are below: 

 

• ASIC should categorise Bitcoin (and like crypto-assets) as a commodity, consistent with the submission ASIC made 

in 2014 to the Senate Inquiry into Digital Currency and not introduce a new asset category. Bitcoin has been 

recognised as a commodity by major regulators in the US and UK and by the ATO and ASIC previously. ASICs 

suggestion that it belong in a special asset class risks creating a whole series of unintended consequences and 

complications that may make Australia less competitive internationally and further erode Australia consumer 

protections. There is a sound legal basis and movement internationally for the treatment of crypto-assets as 

commodities/a type of property.1  Under this approach crypto-assets which have indicia making them financial 

 
1 See UK Jurisdiction Taskforce, “Legal Statement on Cryptoassets and Smart Contracts” (November 2019) and Slide 11, 

Commodities Futures Trading Commision, LabCFTC, “A CFTC Primer on Virtual Currencies” (17 October 2017) and the 
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products or something other than commodities are also then more easily categorised separately outside of a 

commodity category. 
 

• Custody and sub-custody of Bitcoin and crypto-assets should be in Australia where possible and clear guidance 

should be issued so licensed custodians know they can offer custody for crypto-assets. Consumer protections are 

without doubt best served with local custody to streamline access for Australian compliance/auditors, Australian 

law enforcement, the ATO and ease of taxation and to ensure jurisdictional control by the Australian Courts, which 

will have jurisdiction over the ETPs listed by Australian market licensees. 

 

• ETP structures which are well known and have been in use for many years can accommodate crypto-assets which 

are commodities and should be utilised to avoid the need for additional layers of regulation with the attendant 

cost and complexity that brings, ultimately to the detriment of the Australian investor.  Such an approach would 

be consistent with the Canadian path, which ASIC has previously identified in responding to the Senate Inquiry into 

Australia as Technology and Financial Centre,2 and with the European approach in permitting ETPs with crypto 

backing. 

 

• The creation of a new asset-class, and the suggested involvement by ASIC in pre-determining that only Bitcoin and 

Ether are suitable crypto-assets for inclusion in ETPs risks ASIC being seen to be engaging both in policy making as 

well as choosing which specific crypto-currencies Australians should have access to, rather than permitting market 

operators and government to set clear definitions and principles for licence holders to meet. 

 

Below are comments provided in response to each of the questions set out in ASIC Consultation Paper 343 “Crypto-assets as 

underlying assets for ETPs and other investment products” (CP343) which seeks feedback on how crypto-assets can meet 

existing regulatory expectations for ETPs and proposals ASIC is presently considering. 

 

The Cosmos team has considerable expertise across a broad range of crypto-asset investments and companies and are 

available to the team at ASIC for any further information or enquiries. We welcome ASICs open and consultative approach to 

this financial innovation sector which we believe will provide large growing economic and societal benefit to Australian 

citizens broadly. 

 

Yours sincerely, 

Martin Rogers 

Director  

Cosmos Asset Management Pty Ltd  

Investment Manager 

  

 
judgment of the High Court of New Zealand in Ruscoe & Ors v Cryptopia Limited (in liq) Judgment of Gendall J (8 April 

2020) at [21] citing the UK Taskforce report with approval as a definition 
2 Paragraph 93, Senate Select Committee on Australia as a Technology and Financial Centre: Third Issues Paper - Submission 

by ASIC, Submission 61, Appendix 3 to CP343 
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11. The first two features are dealt with regularly by ETPs holding commodities, as commodities will 

need to be custodied and will often have special requirements, such as high security for gold for 

instance. 

 
12. These ETP structures which are well known and have been in use for many years, if they can 

accommodate crypto-assets, they should be utilised to obviate the need for additional layers of 

regulation with the attendant cost and complexity that brings.  Such an approach would be 

consistent with the Canadian path, which ASIC has previously taken note of in responding to the 

Senate Inquiry into Australia as Technology and Financial Centre.8 

 
ETP structures are appropriate for crypto-asset commodities 
 

13. Existing ETP structures used for gold and other physical commodities are also appropriate in the 

context of crypto-asset commodities, specifically structured products and exchange traded 

funds. 

 
14. Structured products such as exchange-traded commodities are a current and suitable holding 

structure for crypto-assets which are commodities, such as Bitcoin, Ether and most other major 

crypto-assets traded globally. In such a model, the underlying commodity for a structured 

product is held in custody until it is required to be delivered.  

 
15. A crypto-asset ETP could operate by storing a unique private key in one or more cold wallets that 

are kept in line with the good practice for custody set out in CP343. 

 
16. The ownership of assets held under such a custody arrangement is verifiable at any given time 

on the public blockchain relating to the asset held. In this respect, an ETP for crypto-commodities 

would be inherently more transparent than a similar structure for a physical commodity where 

vaulted assets must be the subject of audits. 

 
17. Real-time monitoring of crypto-asset wallets is available to further enhance security with trusted 

companies such as Chainalysis, Ellipsis and Merkle Science already providing monitoring services 

to wholesale funds and DCEs (Digital Currency Exchanges).  

 
  

 
8 Paragraph 93, Senate Select Committee on Australia as a Technology and Financial Centre: Third Issues Paper - Submission 

by ASIC, Submission 61, Appendix 3 to CP343 
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18. A structured product for an exchange traded crypto-commodity could use a similar design to an 

existing, and analogous gold product: 

 

 

19. Similarly, a crypto-commodity ETF could be structured using a structure typical for an asset 

backed ETF:- 

 

a. Investors would be offered units in a registered managed investment scheme. 

 

b. The Responsible Entity of the ETF would invest the funds assets into the purchase of 

crypto commodities from an approved vendor. 

 

c. The contract to purchase crypto-commodities would be on a deferred delivery basis. 

 

d. Rather than immediate delivery, the crypto-commodities purchased from the approved 

vendor would be held securely by an appropriately insured third party custodian. 

 

e. The vendor would secure its obligation to deliver crypto-commodities to the responsible 

entity by granting security over the relevant assets. 
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25. The Chainalysis Crypto Crime report for 202111 reported that in 2020, illicit activity was 0.34% of 

crypto-asset transactions, down from 2019’s figure of 2.1%, half of which was made up of a 

particular scam (PlusToken) that year. 

 
26. Australia remains a low-risk destination for funds leaving illicit crypto-services, according to 

Chainalysis, and only 270 unique wallet addresses globally account for more than half of all illicit 

crypto-activity. 

 
27. Chainalysis has been involved in a number of significant crypto-crime operations with law 

enforcement12 and assisting banks in preventing financial crime using “crypto intelligence”.13 

 
28. The radical openness of crypto-asset platforms makes them uniquely poor tools for crime as they 

leave an immutable trail of where transactions have flowed. We hope that ASIC will take this and 

the above into consideration both in future publications and guidance generally. Specifically in 

relation to ETPs involving crypto-assets, it is quite probable that product issuer submissions will 

be made that repeating the myth of crypto-crime, including as a reason why crypto-assets should 

not be available as part of an ETP. 

 

  

 
11 Chainalysis, “The 2021 Crypto Crime Report” (February 16, 2021) (https://go.chainalysis.com/rs/503-FAP-

074/images/Chainalysis-Crypto-Crime-2021.pdf) (accessed 16 February 2021) 
12 See for example Chainalysis “Case Study: Welcome to Video, October 2019” (https://go.chainalysis.com/welcome-to-
video-case-study.html) (accessed 18 July 2021) 
13 Chainalysis “Case Study – How a Traditional Bank Uses Crypto Intelligence to Stop FinCrime” April 2021 
(https://www.acfcs.org/wp-content/uploads/2021/04/Case-Study-Chainalysis-Role-in-FinCrime-Investigations-Nov2020.pdf) 
(accessed 18 July 2021) 
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18. EBIT Bitcoin ETF $56,524,516 $42,459 

19. BTCC.B Purpose Bitcoin ETF $549,455,625 $934,941 

20. EBIT.U Bitcoin ETF $11,370,620 $6,611 

21.BTCC.U Purpose Bitcoin ETF $185,312,500 $157,487 

22. BITC.U Ninepoint Bitcoin ETF $183,814,967 $1,255 

23. BTCX.U CI Galaxy Bitcoin ETF $105,126,244 $45,888 

24. QBTC Bitcoin Fund (The) $599,936,398 $44,050 

25. QBTC.U Bitcoin Fund (The) $478,346,341 $24,582 

 Total $6,417,330,257 $2,407,328 

 

34. The Greyscale Bitcoin Trust, while not a true ETF or Structured Product, remains the largest US 

based wholesale fund with over US$20B in assets as at 31 December 2020. 

Investor protection would be enhanced by the availability of crypto-commodity ETPs 
 

35. Presently, if a retail investor wishes to gain access to crypto-assets their only option is to open an 

account with a DCE or CFD provider, pass KYC checks, fund their account and purchase crypto-

assets.  There are inherent risks involved in the loss of private keys, and the heightened 

technological barrier to dealing with a sign up process as well as using private keys and public 

wallet addresses. This path therefore carries a heightened level of IT security risk in addition to 

market volatility and other risks which may be exchange specific.  

 
36. ASIC has noted20 that scams which in some way prey upon individuals seeking to be involved in 

crypto-asset ownership have risen considerably, and that DCE offerings do not automatically gain 

the benefit from any safeguards under the Australian financial regulatory framework ASIC 

administers.21 

 
37. To the extent those scams involve tricking investors into believing they are making an investment 

into crypto-assets, such as a ponzi scheme, a regulated offering would provide a safer alternative 

to investors. 

 

 
20 Paragraph 13 of CP343 
21 Paragraph 81 Senate Select Committee on Australia as a Technology and Financial Centre: Third Issues Paper - Submission 

by ASIC, Submission 61, Appendix 3 to CP343 
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a. Since 2016, the CME Group has been operating a Bitcoin Reference Rate (BRR) and 

Bitcoin Real-Time Index (BRTI) with both the BRR and BRTI being registered benchmarks 

under the European Benchmarks Regulation (EU BMR).24 

 
b. Since 2018, NYSE has hosted the NYSE Bitcoin Index (NYXBT).25 

 
c. Earlier this year S&P Dow Jones Indices launched a Cryptocurrency Index Series including 

S&P Bitcoin Index, S&P Ethereum Index and S&P Cryptocurrency MegaCap Index 

(measuring Bitcoin and Ethereum).26  S&P has also recently introduced a further 5 indices 

covering hundreds of crypto-assets.27 

 
d. Regretfully no Australian crypto-commodity or crypto-asset benchmark or index exists at 

this time and we hope that this changes in the future as crypto-assets and crypto-

commodities gain wider acceptance. 

 
66. We further submit that the 25 Canadian crypto ETP products are a live example of pricing being 

robust and transparent to standards required for listing on regulated markets in Canada. We 

would expect the concerns in paragraph 40 of CP343 have been considered as part of those ETPs 

applications and admissions to listing.  

 
67. We would not expect trading platforms which exhibit evidence of manipulation (including wash 

trading), hacks or interference in natural price discovery to be permissible as a basis to 

determine the price of crypto-assets, in the same way that small and untrustworthy commodity 

markets should not be a part of price discovery for commodity ETPs.  The research cited in CP343 

identifies this same problem, but it is not a problem faced by the major indicies referenced 

above. 

 
68. We agree with the matters at para 47 and 48 that a single crypto-asset spot market would not be 

appropriate for pricing of an ETP.  

 
 

 
24 https://www.cmegroup.com/trading/cryptocurrency-indices/cf-bitcoin-reference-rate.html# 
25 https://www.theice.com/publicdocs/data/NYSE_Bitcoin_Index_Methodology.pdf 
26 S&P Dow Jones Indices Launches Cryptocurrency Index Series Including S&P Bitcoin Index 

https://www.spglobal.com/spdji/en/index-launches/article/sp-dow-jones-indices-launches-cryptocurrency-index-series-
including-sp-bitcoin-index/  
27 S&P Dow Jones Indicies Launches S&P Cryptocurrency Broad Digital Market Index 

https://www.spglobal.com/spdji/en/index-launches/article/sp-dow-jones-indices-launches-sp-cryptocurrency-broad-digital-
market-index/  
































