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26 October 2023  
 
RG 217 Consultation Feedback 
Companies and Small Business 
Australian Securities and Investment Commission 
GPO Box 9827 
BRISBANE QLD 4001 
 
Via Email Only: RG217.Feedback@asic.gov.au 

 

Dear Sir/Madam 
 
We are pleased to provide our submission regarding the draft Regulatory Guide 217: duty to prevent insolvent 
trading: Guide for directors (RG 217). As you are aware, Treasury established an independent panel in late 2021 to 
review the effectiveness of the safe harbour laws. The Government response to the review, issued in March 2022 
recommended, amongst other things, that a best practice guide be developed and that ASIC is the appropriate 
agency to release such a guide (Recommendation 4). We understand the draft RG 217, being the subject of this 
consultation, is intended to be that guide.  
 
Deloitte made a submission to the safe harbour review panel. In response to the question of whether there is 
sufficient awareness of safe harbour, we submitted that safe harbour was being regularly utilised by directors of 
larger companies, but there was little evidence of use by small and medium enterprises (SME). This suggested a 
knowledge gap exists amongst those SME directors. Directors of SME’s tend to have skills that align best with their 
company’s direct day to day business activities (e.g. carpentry), but are perhaps less experienced in formal 
business and financial management matters. This can make them less likely to recognise that certain financial 
events or issues are signals of financial distress and are indeed indicators of possible insolvency. While directors of 
SME’s may hold a suspicion of insolvency, based on cash flow difficulties being experienced, many are reluctant to 
or do not know how to respond to what might be a developing financial crisis in their business. A timely response 
is essential if any company is to have an opportunity to successfully restructure and/or turnaround their business 
operations. Accordingly, we believe a well written RG 217, that will be easily understood and provides significant 
practical and realistic examples will resonate better with SME directors. Ensuring SME directors can comprehend 
the contents of RG 217 is essential to upskilling this cohort. That in turn may have significant benefits in terms of 
the financial impact for Australian businesses generally, as well as reduce the regulatory burden of ASIC. 
 
In this submission, we have made suggested additions or alternative wording/phrasing for certain paragraphs of 
the guide. All of our suggestions use the plain English writing style meaning words such as ‘you’ and ‘we’ and active 
verbs are featured, which is different to the style currently used in the draft RG 217. We believe plain English will 
be more effective and more easily understood by the SME directors.   

Your Consultation Paper 372 also asks us to describe alternative approaches that may be adopted to better 
achieve your objectives. We are strongly of the view that there should be training available so new directors can 
be quickly and easily informed and upskilled in relation to the matters covered in RG 217. This could be done by 
way of a self-paced online learning module, offered by ASIC, which explains the key points from RG 217. The online 
learning module should be interactive and use graphics or other features to ensure it is not only informative, but 
engaging. Test quizzes could be included throughout the learning module so directors can assess their own 
learning. Nevertheless, it is not our view that directors should be required to pass a test as our laws are such that 
there should not be any barrier to anyone wishing to incorporate a company in Australia. We would however be 
supportive of making the training mandatory, and the learning module could form part of the process for applying 
for a Director Identification Number (DIN).  






























