
 
 

  1 

             Securities Finance Association 
             Suite 1602, 16th Floor,  
             TEC Centre, 28 Stanley Street,   
             Central, Hong Kong    

  
Australian Securities and Investments Commission  
GPO Box 9827 
Melbourne 
VIC 3001 

                          21st April 2026   
  
  
Subject:  Consultation Paper 387: Enhanced Beneficial Ownership Disclosure 
  
 
Dear ASIC team,  
  
Thank you for the opportunity to provide you with feedback from our member firms.  
 
To update you, the Association has recently updated its name and brand identity to 
Securities Finance Association Asia Pacific, with a transitional reference to “formerly 
PASLA.” This change better reflects the full scope of activities, markets, and 
stakeholders the Association represents today, while maintaining continuity with our 
established history and brand equity.  
 
The document is structured with (1) covering letter comments, (2) the anonymised 
content from our membership responding to the 25 items raised in the market 
consultation, and (3) incorporating additional member commentary and input.  
 
We surveyed our membership of 93 institutions active in the securities financing 
industry. This response consolidates input from asset managers, alternative asset 
managers, custodians, investment banks, liquidity providers, global prime brokers, 
and sovereign wealth funds. 
 
Our Association and member firms are wholeheartedly in favour of regulatory 
simplification, proportionality, ensuring change is operationally feasible and 
addressing the requirement to provide consistent transparency to all market 
participants, alongside a structure that provide legal certainty for market participants.    
  
The scope and impact of the consolidated reporting can be best evaluated with an 
example, and we encourage ASIC to provide this to market participants at the earliest 
stage possible.  
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There are practical limitations using delta. Corporates may experience di_iculty 
calculating delta especially where they do not have a Bloomberg subscription to 
access option pricing tools.  
 
We also anticipate di_erences in how delta will be calculated.  
 
In the EU where delta is used, we understand there are financial institutions that 
will calculate delta for a fee. We are unaware of an equivalent service o_ered in 
Australia, and we anticipate challenges using delta without such services.  
 
Furthermore, reporting short derivatives is not required in the EU and we believe 
most corporate derivative client trading will fall into that bucket.      
 
Concerns that complexity & uncertainty in calculation methodology leading to 
passive breaches. 
 
The framework introduces complex requirements around netting, aggregation, and 
valuation of derivatives. 
 
Derivative exposure needs to be delta-adjusted. Option delta is not static, and as a 
result ownership percentage could change without even trading, leading to passive 
breaches. 
 
Economic interest is not control: 
 

a. The proposal assumes that economic exposure signals a level of influence 
and control that in reality does not exist. A majority of market participants 
that trade derivatives do so without the need, intent, or incentive to 
influence or control the underlying issuer. 

b. Many derivative positions are delta-neutral, hedged, or trading inventory, 
with no intention or ability to influence or control the underlying firm. 

c. The proposals thus risk overreporting positions that are not relevant to 
control or takeover dynamics, diluting the usefulness of disclosures. 

 
Policy objectives may not be achieved with this approach: 
 

a. Relevant interest and the substantial holding regime is already designed to 
capture accumulation of control or strategic stakes. 

b. Extending this to broader economic exposure (without any control), and 
including trading related positions, shifts the regime beyond its original 
purpose. 
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c. This reduces the effectiveness of the regime for investors, counter to the 
transparency objective. 

 
Assuming the same approach as is used in calculating relevant interests through 
share acquisitions will be used to calculate deemed economic interest—using 
trade date for acquisitions and settlement date for disposals— this is likely to 
generate significant reporting noise by capturing short-term and intra-day trading 
activity, including positions that are entered into and exited on the same day.  
 
Such activity does not meaningfully enhance the quality or usefulness of 
disclosures and would materially increase the reporting burden. In particular, this 
methodology risks flooding disclosures with counterparties that have no enduring 
economic exposure, thereby diluting the signal that the regime is intended to 
provide.  
 
This issue is likely to be most acute for products such as cash-settled OTC 
derivatives and certain exchange-traded derivatives, where timing concepts 
borrowed from the substantial shareholding regime may not translate cleanly. 
Excluding intra-day positions from the deemed economic interest calculation 
would materially reduce unnecessary noise without undermining the overall 
transparency objectives of the regime. 
 
The requirement to calculate delta on a daily basis will be onerous, specifically for 
buy-side clients.  As an example, where an institution acquires a 1-year cash 
settled call option which may start out-of-the-money but fluctuate over the term of 
the option.   
 
While such clients will monitor whether the option is in/out of the money during the 
term, it is unlikely they do so on a daily basis (especially if some distance from the 
strike).  It is very unlikely that such client has existing capability to calculate delta 
and even less so on a daily basis. 
 
It is likely such buy-side client will reach out to the derivative writer for such 
calculation.  Provided such calculation uses a “generally accepted standard 
pricing model”, it would benefit and provide certainty to the industry if ASIC 
confirms the providers of such calculations are not liable for providing such 
determinations.   
 
In the absence, sell-side entities may be reluctant to provide such information 
creating a further burden on the buy-side/institutional client. 
We however accept the delta calculation is the road ASIC has consistently taken 
and where we are likely to end up. 
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We do have a query for ASIC on the requirement to base calculations on “recent 
closing prices”.  Is there the ability to make adjustments from the recent closing 
price where, for example, the underlying share has been in suspension/trading halt 
for a period of time.  Another example is when shares are in halt while a corporate 
action event takes place e.g. stock split, where the recent closing price would not 
be accurate.  As you will be aware, it is common for the Calculation Agent to make 
reasonable adjustments and suggest there should be the ability to use other 
valuations than recent closing price where such would give misleading 
calculations. 
 
Another example (and not sure exactly which proposal this is best under) how 
would you calculate the deemed economic exposure for a “worst-of” basket type 
of derivative.  This is where there may be a basket of say 6 stocks, but final exposure 
is only determined at maturity and it is linked to the “worst of” (based on 
performance over the derivative). 
 
Daily calculation is onerous particularly given all other derivative transactions 
(physical and linear cash) are based on notional and do not require further 
reporting unless the transaction is amended or matures. 
 
We seek clarification on what constitutes an "o_setting short position" in practical 
terms. Specifically, we request guidance on whether short positions — both 
physical and/or via derivatives — form part of the overall substantial position for 
reporting purposes, or whether they are reported separately.  
 
For example, if physical securities are held at 6% and a short position is created via 
equity options totaling 4%, we would appreciate confirmation on whether the 
holder would still be considered substantial under the proposed framework. 
 
We would also welcome clarification on the treatment of securities lending 
arrangements in the context of the daily testing requirements. Specifically: (i) 
where securities are lent out, are they still to be included in the daily calculation, or 
are they removed for the duration of the lending period? (ii) where securities are 
received as collateral, should these be included in the client's holdings for 
substantial reporting purposes? 
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b. However, the current MM formulation is too narrow, being limited solely to 
licensed MMs. 

 
c. In practice, proprietary trading firms and liquidity providers perform very 

similar functions (continuous quoting, risk warehousing, hedging) without 
necessarily holding a formal MM license. 

 
d. The current proposal drafting does not reflect modern market structure, 

where liquidity provision extends beyond licensed MMs. 
 

e. A principles-based exemption (based on activity) would be more 
appropriate than a license-based bright line and would ensure that non-
control-seeking trading activity is removed from scope. 

 
There is a risk of reducing market liquidity & raising transaction costs: 
 

a. The increased disclosure burden and regulatory uncertainty add to the 
risks of liquidity provision. This disincentivises derivative trading and 
liquidity provision in Australia through additional frictions and leads to 
firms artificially limiting activity and risk warehousing to avoid the reporting 
triggers. 

b. The consequence of this is lower liquidity and higher trading costs for 
participants, with no appreciable upside. 

 
Confirmation on what ASIC considers a definition of a ‘Market Maker’ for the 
exemption. 
 
Will this be the same criteria as ASIC use for RG196? 
 
We support the market making and client facing services exclusions. 
 
However, our view is that paragraph B11(d)(ii) should be removed as it is unclear as 
to its purpose and could have significant unintended consequences.   
 
For example – a client requests a cash settled swap over 15% of a 
company.  Derivative writer acquires 15% as delta 1 hedge for the swap.  Given the 
large holding of 15%, is the licensee “reasonably capable” of influencing the a_airs 
of the entity ?   
 
The writer holds such position to perfectly hedge its exposure, does not vote such 
holding but the fact they hold such a large holding, does that influence the a_airs ? 
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2 would involve omitting the shaded sections and including a corresponding 
proforma declaration. 
 
B17Q1 Do you agree with our proposal to consolidate the existing forms into a 
single form?  
B17Q2 Are there any other design features we should consider integrating in the 
draft ASIC Substantial Holding Notice that would assist holders in navigating or 
accurately completing the form?  
B17Q3 Do you consider we should provide a simplified form for substantial holders 
that do not have any interest in derivatives?  
B17Q4 Would you suggest any changes to our proposed approach? If so, please 
provide details. 
 
Member Response (s) 
 
B17Q1-Q4:  
We are comfortable with using a single form for all 3 types of disclosure. In relation 
to the format of the form, we would frequently expect to exceed the number of rows 
provided under Section 3.  
 
“Details of disclosable movement and transactions” – we would need to attach a 
separate appendix in order to capture the full trade population as per our current 
market practice. 
 
B17Q1-Q4:  
Yes, as custodians are generally not registered holders of derivatives and may have 
no visibility of ownership structures. 
 
Su_icient lead time is required for operational team to implement suggest a 
transitional period where both old and new forms are supported. 
 
We recommend that substantial holding notices focus on the disclosure of key 
summary information, rather than requiring the submission of full transaction 
documentation or detailed client position data.  
 
This would bring the Australian regime more closely into alignment with 
established disclosure practices in other major jurisdictions, including the US, 
UK, EU, Hong Kong and Singapore, while avoiding unnecessary operational 
complexity. 
 
We note that for countries such as the UK the information required are simplified 
and do not require ‘trade, contract’ details.  
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C1Q2 Would you suggest any changes to our proposed approach? If so, please 
provide details. 
 
Member Response (s) 
 
C1Q1-Q2: 
Custodians are recognized as the largest shareholders of Australian listed (and 
some unlisted) companies - these shareholdings are held as a nominee or bare 
trustee and not as the beneficial owner. The custodian has no beneficial rights to 
the shares it holds and as a bare trustee act’s on the authorized instructions of its 
clients pursuant to the contractual arrangements agreed between custodian and 
client. 
 
The custodian cannot vote, sell, or seek to influence the company’s business or 
participate in any corporate event without instruction from its client (who has 
control of their actions as owner of the shares). Custodians act purely as a clients’ 
agent in the local market and support clients through connectivity to market 
infrastructure, expertise in laws and regulations, and a general understanding of 
the market environment and how to navigate it. 
 
When it comes to substantial shareholder declarations, custodians and nominees 
are not considered to have a relevant interest in the securities they hold on behalf 
of their clients for the purpose of determining a substantial shareholding. Section 
609 of the CORPORATIONS ACT 2001 states that “A financial services licensee 
(including custodians) does not have a relevant interest in securities merely 
because they hold securities on behalf of someone else in the ordinary course of 
their financial services business. This means custodians are not considered 
substantial holders for disclosure purposes.” 
 
ASIC Regulatory Guide 5 RG 5 explicitly recognizes that custodians and nominees, 
when acting as bare trustees or agents for clients, do not have a relevant interest in 
the securities they hold for clients. Therefore, they are not required to make 
substantial holding disclosures in their own name. 
 
There is no circumstance in which a custodian’s holding in a company will meet the 
definition of beneficial ownership by the custodian in its own right. The laws and 
regulations put in place to support the public beneficial owner register should not 
require a custodian to provide its list of owners or shareholders for a public 
beneficial owner register as the custodian does hold an interest recognized as a 
beneficial owner. 
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Member Response (s) 
 
C3Q1-Q2: 
Custodians provide essential asset safekeeping and related services to the 
financial services sector, including institutional superannuation funds and 
investment managers. Omnibus accounts support this objective and enable new 
investors—both domestic and o_shore—to access the market e_iciently and in a 
timely manner. Custodians do not (and cannot) second-guess client investment 
decisions or override proper instructions; therefore, any framework designed to 
identify beneficial owners must reflect the custodian’s role in the market. 
In considering enforcement actions, the regime should recognize the layers that 
may exist between a custodian and the ultimate beneficial owner. Enforcement 
should not unfairly penalize shareholders or unit holders who have complied where 
others have not, as this can create market ine_iciencies and unintended financial 
impacts for compliant beneficial owners. 
 
Information-collection systems should account for the nature of custody 
relationships and the high volume of daily transactions processed by custodians’ 
clients. The regulated entity should be responsible for gathering the information 
and required to follow the custody chain to determine beneficial owners. Because 
a single beneficial owner may directly or indirectly use multiple custodians, only 
the regulated entity can consolidate a complete view of who may meet beneficial 
ownership criteria. 
 
Freezing or blocking positions could generate significant negative press and lead to 
a reassessment of the risk of investing in the Australian market if the regime is 
perceived to allow assets to be frozen despite full compliance with the law. 
ACSA recommends that custodians, nominees, and bare trustee structures are 
explicitly catered for in the legislation regarding freezing powers. The legislation 
should distinguish beneficial from legal ownership and recognize the specific role 
of licensed custodians in Australia, including how freezing notices are applied and 
how information requests regarding related parties/associates are treated. 
 
Where a custodian has complied with a tracing notice, but an underlying party does 
not, any freezing notice a_ecting custodial holdings should be applied by the party 
servicing the non-complying party, not via the company, registry, CSD, or similar 
venue. A licensed custodian’s holdings should not be frozen through a registry; 
instead, the intermediary facing the non-complying party should freeze the 
relevant holdings on its own books and records. This limits the impact to the non-
complying party and avoids contagion to other investors. Freezing at the registered 
holder level due to non-compliance “down the custody chain” risks unintentionally 
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The 1% movement trigger is operationally impractical 
 
This level is too sensitive for high-turnover trading activity, and will likely result in 
frequent, potentially daily (and certainly excessive) reporting. 
 
This creates operational burden for firms, and results in excessive low-value 
disclosures that are not meaningful to the market, nor highlight where real control 
issues may lie. 
 
 
Reporting Formats 
 
If ASIC proceeds with machine-readable substantial holding forms, sufficient 
implementation lead time and an appropriate transition period will be critical.  
 
Current market practice remains largely email-based, and operational teams will 
need time to assess system impacts, confirm that all required data fields can be 
sourced, and test any new submission process. It would be sensible for ASIC to 
support both legacy and new formats for a period during transition.  
 
Any electronic lodgement solution should align with internationally compatible 
standards and be workable for global custodians. 
 
 
Tracing Notice Timeline 
 
The 48-hour timeframe for tracing notices appears unchanged, practical issues 
remain where notices are passed down the custody chain. Account naming 
conventions and limited identifying information can make it difficult to determine 
the correct underlying business unit or client relationship in a timely way.  
 
Additional guidance from ASIC on tracing notice handling in custodial chains 
would therefore be helpful. 
 
 
Timing 
 
We are strongly of the view there is insufficient time to properly build, test, 
implement a brand-new industry reporting system by December 2026.   
 
Provided ASIC releases the completed updated guidance and updates by end of 
July, only 5 months remain which will be insufficient.   
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Disclaimer 
 
Information Only 
1.1 The information in this document has been provided solely for informational or illustrative purposes. 

Such information may not be copied, duplicated, stored, reproduced or distributed to any person or 
entity in any jurisdiction or country.  

1.2 The information in this document is not intended to provide, and should not be construed as, advice. It 
does not take into account the viewer's objectives, financial situation or needs, and each viewer should 
consult their legal, financial, tax or other professional adviser (as they deem necessary) before acting or 
relying on the information set out in this document.  

Offer 
1.3 The information in this document does not constitute an offer, recommendation, endorsement, 

invitation or solicitation by the Securities Finance Association (SFA) to buy or sell, whether as principal 
or agent, any securities, derivatives, futures, options contracts or any other financial products, to 
participate in any particular trading strategy, or to provide any service or investment advice. 

Reader Representations and Undertakings 
1.4 Each reader represents that: 

1.4.1 they are acting on their own account, and have made their own independent decision as to 
whether the information in this document is appropriate or proper for them based upon their 
own judgement and upon advice from appropriate advisers as they have deemed necessary; 
and 

1.4.2 they are capable of assessing the merits of and understanding (on their own behalf or through 
independent professional advice) the information in this document; they are not relying on any 
information in this document as investment advice or as a recommendation; and they 
understand that the information in this document will not be deemed to be an assurance or 
guarantee. 

1.5 Each reader undertakes to comply with all relevant laws and regulations in each applicable country or 
jurisdiction relating to the access or use of the information in this document. 

Sources and External Links 
1.6 The information in this document is based upon information generally available to the public from 

sources believed to be reliable but such information has not been independently verified. No 
representation is given with respect to the accuracy, validity or completeness of the information in this 
document. This document and its contents have not been reviewed or approved by any regulatory 
authority.  

1.7 This document may include, refer to or make available links to web or other internet sites which are not 
controlled by the SFA.  SFA does not guarantee, represent or warrant, directly or indirectly, expressly or 
impliedly, the accuracy, completeness, timeliness or reliability of any information or content provided 
by, sourced from or delivered through a third party provider, linked web or internet site that may be 
presented in this document or accessed through links in this document. 

1.8 The viewer's reliance on, access to or use of a link, linked web or other internet sites or its content 
thereof is entirely at the viewer's own risk.  

Limitation of Liability 
1.9 SFA will not be liable or have any responsibility for damages or losses of any kind, whether direct, 

indirect, special, consequential or incidental, resulting from use of, or inability to use any information in 
this document, including (without limitation) damages resulting from the act or omission of, or any 
information, services or other content provided by, any third party, even if SFA has been advised of the 
possibility thereof. 

1.10 Without prejudice to the generality of the foregoing paragraph, SFA expressly disclaims liability arising 
from warranties of merchantability or fitness of a particular purpose or duties of care, and from any 
express or implied representations or warranties for statements or errors contained in, or omissions 
from, in this document. 




