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While paragraphs RG 168.8 to RG 168.13 convey statutory specifications and legislative instruments, 
they do not explicitly prohibit a PDS from representing a product in terms that are inconsistent with, 
or less favourable than, the standards and protections afforded under other consumer protection 
statutes or under the general law.  
 
Although it may seem self-evident that such PDS content would be impermissible, the following case 
examples demonstrate the importance of making this requirement explicit in the Regulatory Guide.    
 

• In ASIC v HCF Life Insurance Company Pty Limited [2024] FCA 1240, the Federal Court found 
that one of HCF Life’s PDSs were misleading under s 12DF(1) of the ASIC Act. The PDS failed 
to disclose that pre-existing condition exclusions were partially unenforceable because they 
were inconsistent with an important consumer protection contained in s 47 of the Insurance 
Contracts Act 1984 (ICA) (thereby misrepresenting the legal effect of the product terms). 
 
The Court distinguished between the subjective medical opinion used in HCF’s exclusion 
clauses and the objective awareness test under s 47 of the ICA. The PDS presented the 
exclusion clause as an ‘unqualified statement’ of when benefits would not be payable, which 
was misleading because s 47(2) renders such exclusions partially unenforceable. The Court 
emphasised that misleading conduct under s 12DF does not require proof of actual 
detriment, and that realistic scenarios exist where the clause would operate inconsistently 
with s 47. 

 

• Despite the learnings of that case, one doesn’t need to look far to see on-market products 
that similarly fail to ensure the product as represented to consumers is legally compliant.  For 
example, the below is an extracted wording from the on-market PDS of a major super fund:  
 

 
 
The statement 'Limited cover means you don’t have full cover and you won’t be covered for 
any pre-existing illnesses or injuries you had before you got your cover' is materially similar 
to the exclusion clauses found to be misleading in the HCF Life case. It fails to acknowledge 
the operation of s 47(2) of the ICA, which prohibits reliance on such exclusions where the 
insured was not aware, and could not reasonably have been expected to be aware, of the 
condition at the time of contracting. As such, the clause is partially unenforceable and its 
presentation as an absolute exclusion is liable to mislead, thereby breaching s 12DF(1) of the 
ASIC Act. 

 

Further, we believe that the “PDS Requirements” section of the draft revised Regulatory Guide 
should also contain a note to the effect that breaches of the relevant laws and legislative instruments 
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This example underscores the need for RG 168 to explicitly state that it is unacceptable for a PDS to 
present itself as compliant with disclosure requirements while omitting or misrepresenting material 
terms of the actual insurance contract. 

 
Maurice Blackburn suggests that Principle 2 2 could be expanded to require that: “Disclosure should 
be relevant, complete and accurate”. 

 

Please do not hesitate to contact  
 if we can further assist with ASIC’s important work. 

Yours faithfully, 

 
  

 
Maurice Blackburn 

 

 
2 Ref: Page 28 of the draft revised version 




