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Anti-hawking: Update to RG 38 

The Australian Banking Association (ABA) welcomes the opportunity to comment on the Australian 
Securities and Investments Commission (ASIC) consultation on proposed updates to Regulatory 
Guide 38 (RG38) regarding the prohibition on hawking of financial products. 

Our position 

The ABA supports the general rule that financial products should not be ‘hawked’ to retail clients and 
we welcome the enacted legislation that has been designed to protect consumers from practices that 
can result in ‘pressure selling’ of financial products. 

We also welcome recently enacted regulations that exempt from this regime key product offerings 
considered to be relatively low risk and are well understood by consumers. These include basic banking 
products, certain term deposits and renewals of products already held by consumers.  

In the ABA’s view, the guidance detailed throughout RG38 provides clarity over the forms of 
communication subject to the prohibition, the nature and scope of a consumer’s consent. However, the 
guide does not adequately consider the types of interactions between customers and frontline staff. 
These interactions vary greatly and, in many cases, involve a frontline staff member needing to gain an 
understanding of a customer’s needs to educate them on the scope of products.  

The guidance could better account for these varied needs and types of interactions to ensure financial 
service providers are given the clarity to serve customer needs effectively while meeting their 
obligations under the law.  

Consistent with these views, the ABA makes some key recommendations below: 

Key recommendations 

Further clarity required on ‘non-real time’ communications 

An offer, request or invitation through a non-real time communication such as an email or letter, 
following an unsolicited interaction could be captured under the anti-hawking regime if it is ‘because of’ 
unsolicited real-time contact (RG 38.41). However, there are circumstances where this creates 
uncertainty for industry, as non-real time communications do not differ from other forms of targeted 
marketing triggered by data attributes or a customer conversation. In this context, the ABA is seeking 
more clarity on circumstances where non-real time communications are caught by anti-hawking law. 
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communication methods 

with consumers? 

In many situations, the banker and the customer have a 

conversation to uncover the scope of the customer's 

need. Such conversations may require probing 

questions and natural interactions that do not easily fit 

within a strict ‘consent’ framework. 

 

A new customer walks into a branch or calls their Bank. He/she would 

like information on motor vehicle insurance products. The bank officer 

presents information on a range of motor vehicle insurance products, 

explains what they do and asks whether the customer would like a 

quote. The customer consents to be provided quotes and asks to go 

ahead on the quoted product.  

The officer then asks the customer if there is anything else they need 

help with or other types of insurance and provides oral information or an 

advertising brochure of all the types of insurance available with the bank.  

The customer understands the bank offers home insurance and asks for 

a quote. The officer provides a quote which is again agreed to by the 

customer. 

The ABA considers the customer has varied their consent during the 

conversation and has taken steps to seek out a second quote for home 

insurance. 

B1Q3 Do you currently 

use unsolicited real-time 

contact to advertise or 

provide consumers with 

information about your 

products? If so, what 

types of information do 

you provide, and how do 

you communicate it? 

ABA members currently use a range of methods to 

contact customers, including unsolicited contacts. 

Examples include: 

• Face to face conversations 

• Telephone conversations  

Types of information provided: 

• Factual product information  

• Potential savings and special offers  

• Product features and benefits 
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case of such clients, given the types of offering and the nature of the 

relationship where consumers expect contact. 

The ABA considers the exemption provided in 7.8.21A (b) that allows 

offers for the issue or sale of securities made to a client by a financial 

services licensee through whom the client has bought or sold securities 

in the last 12 months would apply and such conduct would not be 

therefore considered to be hawking. The ABA recommends the 

guidance to provide clarity on this point. 

B2Q2 Is there any 

additional or alternative 

guidance you think would 

be useful to help you 

design internal policies 

and processes to ensure 

compliance with the new 

prohibition? Please give 

details. 

The ABA supports further guidance highlighting 

situations where the nature of consent is difficult to 

clarify, and also where a customer expands or varies the 

scope of their consent in a single conversation. 

Alternative guidance could also distinguish between a 

cold-call to a prospective customer and an outbound 

service call to an existing customer during which the 

customer initiates a conversation in relation to a financial 

product. 

Finally, the ABA considers clarity is required through 

examples of what they would consider a reasonable 

opportunity for the customer to consider any information 

in these situations. More guidance on reasonable time to 

consider the information would also be valuable. 

 

The ABA recommends alternative guidance should incorporate 

situations where there is a need to educate customers on different 

products available even if not explicitly raised by the customer. 

Alternative guidance could also clarify outbound cold calls with 

service calls to existing customers that seek out quotes actively 

and voluntarily. 

Examples for consideration 

1. Customer is a new migrant who has approached the bank to ask 

about setting up a bank account in Australia.  Through the course of the 

conversation, it is discovered the customer has children, is self-

employed, is renting, and has a large amount of money they are using to 

buy cars etc. The conversation has identified different needs however 

the customer has no financial literacy and has asked for help in sorting it 

out. 

They came to the Bank on recommendation of a friend who is very 

happy with the service provided.   

The ABA seeks clarity over the nature of this consent and what is 

permitted under hawking law. The guidance could further clarify such 

instances. 

2. A customer attends a bank branch and informs the teller that they 

would like a foreign currency card. Once that is fulfilled, the customer 

then informs the teller that they also need to arrange travel insurance. 

The customer has initiated conversation in relation to the insurance 
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without pressure from the sales representative but chose to raise their 

needs sequentially. 

The ABA considers this is a variation or expansion in consent and would 

not be considered hawking if a quote is provided or a sale is made. 

3. A dealer calls the customer about the settlement of an existing FX 

deal. During the conversation the dealer informs the customer that the 

USD has jumped 2 cents overnight. The customer then asks for a quote 

on the USD forward exchange contract. 

The ABA considers this not to be hawking as an offer was not made, 

only a fact stated. The customer takes the next voluntary step of seeking 

a quote. 

4. A customer comes into a bank branch and seeks information on a 

range of products. The bank is not sure what they are after and provides 

information and offers a discussion. The customer takes the information 

and immediately asks to buy one of the products. 

The ABA considers this to be a case where the customer has taken 

clear steps and will not be hawking, even though they have taken steps 

immediately to choose a product. 

B2Q3 Do you anticipate 

any practical issues 

associated with your 

implementation of our 

guidance on the creation 

and maintenance of 

records, including 

practices that may help 

offerors meet their 

obligations? 

The ABA considers there are some practical system 

issues that need to be worked through, particularly in 

recording the consent, its scope and relaying that to 

different areas within financial service providers. 

 

  

 

ABA members will need to devise solutions for content capture, 

particularly when working across different platforms and external 

partners, distributors and agents. 

At 38.94(g), the guide requires recording of communication made with 

the customer before consent. The ABA recommends ASIC set out 

practical expectations on to the extent of this consent capture. 

Example for consideration 

A banker may provide information to a customer in branch, or at a public 

event. The customer then takes steps to purchase the product online. 

The bank is unlikely to have records to confirm that the customer has 

taken a ‘reasonable opportunity to consider the product’ before the 

customer took steps to purchase the product online 
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The ABA seeks clarity over whether this is this considered to be hawking 

5. A customer who owns a rental property holds landlord insurance 

policy. The customer decides to occupy the rental property and contacts 

the bank asking to cancel their landlord insurance policy.  

The ABA seeks clarity as to whether the banker is allowed to obtain 

consent during the call to discuss alternative products, such as home 

and contents insurance? 

6. A customer seeks an unsecured loan to purchase a motor vehicle. 

The officer making out the loan offers to provide a quote for 

comprehensive car insurance to protect the customers asset which is 

agreed. 

The officer explains that as an alternative the customer could also 

consider third party fire, theft and property damage quotes as a 

combination which is cheaper than comprehensive insurance. The 

customer opts for third party fire, theft and damage combination because 

the loan is for an older vehicle that they do not want necessarily to 

protect from damage. 

7. Insurances can be cancelled at any time by a customer as they may 

believe they are better off not to have insurance especially when times 

are tough; this can lead to under- insurance and a customer being 

placed in a very difficult position if something was to happen to that 

asset. The Banking Code requires banks to remind customers of the 

obligation to have insurance coverage on a mortgaged property 

annually.  

To ensure they are helping to protect our customers in case of a loss 

event, the ABA considers bank staff should be able to quote and 

originate insurance when under-insurance is identified. 

8. A customer requests to talk to the bank about a mortgage (or top 

up/fix/split/maintenance) and the bank raises home insurance as part of 

that conversation. 

In this situation, the ABA considers home insurance is reasonably within 

the scope of that request regardless of the purpose of the loan 
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1. That could extend to all properties the customer owns even if 

they are not subject to the mortgage. For example, a customer 

would be confused if the bank could quote and fulfil on one 

property and not the other.  

2. That could extend to all mortgage holders (e.g., the bank can 

continue to offer Home Insurance to existing HL customers) 

The ability to offer Home Insurance in these scenarios helps ensure that 

consumers are not underinsured or don’t have insurance at all where 

they believe insurance is not necessary, affordable or accessible.  In 

taking or obtaining mortgage funding from the Bank in the first instance, 

consumers understand the link between their Home Loan and insurance 

for their Home and Contents.  The ABA considers it is reasonably within 

the scope of the customer’s request for the Bank to offer Home 

Insurance in a customer led conversation with their Bank about their 

Home Loan and believe the regulatory guide should reflect this. 

9. In response to a bank-initiated contact, the customer has determined 

they would like to take out a business loan.  As part of the discussion, 

the bank explains that operationally a transaction account is required for 

the payment of interest, principal and fees. The customer confirms that 

they want to proceed with the business loan and therefore the bank 

account.  In this example, the customer’s subsequent clear request to 

take out the business loan should be sufficient to cover the functionally 

related transaction account.    

In each case, the opening of the bank account results primarily from the 

customer’s decision to take out the lending and accordingly is not 

“because of” the unsolicited contact. 

B3Q2 What products do 

you commonly cross-sell 

or bundle together for 

sale or issue? Does the 

prohibition raise practical 

issues for these 

practices? 

A range of bundles products are offered by financial 

institutions. Some of these involve financial products, 

while others offer other types of products that are either 

credit facilities or payment-type services. 

Some banks bundle, combine or package several non-

financial products with financial products including: 

The ABA recommends further clarity be provided in the guidance in 

relation to the following examples: 

Examples for consideration 

1. Customers paying an annual fee for a package may benefit from a call 

to remind them of the features of the package to which they are entitled.   

2. When a customer calls the bank to ask about better interest rates, this 

may lead to a conversation about a package with preferential interest 
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• Home loans with a deposit account/offset facility and 

home and motor insurance discounts (but no 

obligation to acquire the insurance product in the 

package) 

• Merchant payment facilities (not financial products) 

with a deposit account, noting the deposit account is 

used as a settlement account for transactions made 

using the merchant facility and is functionally 

required to manage the bank’s credit risk 

• Overdraft or line of credit facilities (not financial 

products) which require a deposit account to enable 

the customer to use that facility 

• Business loans (not financial products) with foreign 

exchange products, as the bank requires the 

borrower to manage the risk relating to the use of 

the loan proceeds by having a foreign exchange 

product. 

Although the ABA understands basic banking products 

are not directly impacted by the anti-hawking regime and 

are exempted via the regulations, we would like to 

understand how they may be considered as part of 

bundling/packaging of products. 

 

rates. The customer would expect the sales representative to be 

prepared to have a comprehensive discussion about the features that it 

provides, and this may result in the customer asking for a quote for 

insurance during the conversation so that they can consider the overall 

benefit to them of the package.   

3. A customer contacts the bank requesting a bank guarantee. A bank 

may require the issuance of a bank guarantee to be secured by a term 

deposit. Would the term deposit fall within the scope of the customer’s 

consent to discuss the bank guarantee? 

 

B3Q3 Is there any 

additional or alternative 

guidance you think would 

be useful to help you 

design or update your 

processes and 

procedures for your staff 

to identify the products 

that are within the scope 

of a consumer’s consent? 

ABA members provide a range of packaged products 

that are not necessarily part of the consumers consent 

but are nonetheless included as part of the bundle. In 

such circumstances, should the availability of those 

included products, benefits and offers be excluded from 

the discussion purely because they are not part of the 

consumers consent?  

Additional guidance could highlight circumstances where 

associated products that are not directly related are part of an offer 

as a promotion or on an ongoing basis. 

Example for consideration 

If a customer initiates a general enquiry about a home loan are banks 

able to introduce the home loan package even though it has a motor 

insurance discount?  Would it make a difference if the bank did not 

discuss the motor insurance discount or invite/offer motor insurance? 

Based on the draft RG.38 the deposit account/offset facility and home 
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It would also be helpful if RG 38.28 reflects is the ‘a reasonable opportunity’ is contextual, depending on the customer’s experience, like information already 

provided to them and the nature of the product. A reasonable opportunity may be shorter for a currency product that is time sensitive for a customer who has 

received all required disclosure information and previously traded a number of different types of foreign exchange products.  

Conversations 

When providing information, it would be useful to see guidance about an appropriate way to refuse a customer request for a quote of car insurance when it is 

raised by a sales representative off the back of a clear customer need (e.g. the customer mentions to the banker that they are about to buy their first car and 

would like to increase their daily limit to make the payment and the banker checks in to see whether the customer has their insurance sorted).  

Personal Advice 

ASIC guidance at RG38.18 and RG38.27 should more accurately reflect the legal requirement of the personal advice exemption (s992A(2)(a)). The personal 

advice exemption applies to advice during the course of a conversation by a person who is subject to the best interest duty when giving the advice. Section 

992A(2)(a) does not specifically require that the person giving advice is a financial adviser, nor that they provide the customer with a statement of advice.  For 

basic banking products and general insurance products, personal financial advice does not require a statement of advice (Regs 7.7.10AE, 7.7.10, ASIC RG 

175.176) and while the adviser must be appropriately trained and must comply with the best interest duty, the adviser may not qualify to use the term “financial 

adviser” (s 923C).  

RG38.18 could be changed to: 

“Under s992A(2), the hawking prohibition does not apply to an offer, request or invitation made in the course of giving personal advice by a person who is 

required to act in their client’s best interests” 

RG 38.27 could be changed to:   

“For example, the causal nexus will be broken if between an unsolicited contact and a subsequent offer, request, or invitation the consumer has obtained 

personal advice” 

 

 




