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About this report 

This report outlines the penalties available for a range of corporate 
wrongdoing under legislation administered by the Australian Securities and 
Investments Commission (ASIC), to enable consideration of whether they 
are proportionate and consistent with those for comparable wrongdoing:  

 in overseas jurisdictions (i.e. Canada (Ontario), Hong Kong, the United 
Kingdom and the United States); and  

 within the Australian context (i.e. across other domestic regulators and 
legislation administered by ASIC). 

The findings in this report will inform our submission to the Financial System 
Inquiry. 
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Executive summary 

1 Effective regulation depends on achieving enforcement outcomes that act as 
a genuine deterrent to misconduct. The public expect the Australian 
Securities and Investments Commission (ASIC) to take strong action against 
corporate wrongdoers. Effective enforcement is therefore critical for ASIC 
in pursuing our strategic priorities of promoting fair and efficient financial 
markets, and ensuring confident and informed investors and financial 
consumers. 

2 Central to effective enforcement are penalties set at an appropriate level, and 
having a range of penalties available for particular breaches of the law. 
Having a range of penalties allows ASIC to calibrate our response with 
sanctions of greater or lesser severity commensurate with the misconduct. 
This aims to deter other contraventions, and promote greater compliance, 
resulting in a more resilient financial system. 

3 The findings in this report will inform our submission to the Australian 
Government’s Financial System Inquiry.  

4 The report explores how the penalties available to ASIC for corporate 
wrongdoing compare with penalties available internationally. It also 
identifies differences in penalties between legislation in Australia.  

5 Comparing maximum penalties for similar types of corporate wrongdoing 
under different legislation is a measure of whether the penalties available to 
ASIC are proportionate and consistent. International comparisons are 
especially relevant given the increasingly globalised and cross-border nature 
of modern business transactions.  

6 In this report, we look at the penalties available in Australia compared with 
those in some other jurisdictions with comparable legal systems—Canada 
(Ontario), Hong Kong, the United Kingdom and the United States. We also 
make some domestic comparisons between the maximum penalties available 
to other comparable Australian Government regulators, as well as between 
the penalties available in the different pieces of legislation we administer. 

7 To facilitate our comparison, we have examined the penalties that are 
available for different types of: 

(a) market misconduct—insider trading, market manipulation, continuous 
disclosure and false statements to the market; and 

(b) financial services misconduct—inappropriate advice, unlicensed 
conduct, fraud and false or misleading representations. 

8 While enforcement of statutory directors’ and officers’ duties is an important 
part of our enforcement work, our research shows that the way other 
jurisdictions deal with these duties primarily through common law and 
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equitable principles differs too markedly to compare this type of 
wrongdoing: see paragraph 37. It is not included in our analysis as a result.  

International comparison 
9 A comparison of penalties available to ASIC with penalties available 

overseas indicates in general the following:  

(a) Both maximum terms of imprisonment and fines (monetary criminal 
penalties: see Table 2) available to ASIC are broadly consistent with 
those available in other jurisdictions. Exceptions include the significantly 
higher prison terms available in the United States (see Table 3) and the 
lower fines in Australia for punishing unlicensed conduct and 
contraventions of continuous disclosure obligations (see Table 4). 

(b) A broader range of non-criminal monetary penalties is available in other 
jurisdictions, including: 

(i) greater flexibility to impose higher non-criminal penalties and 
scope to use non-criminal penalties against a wider range of 
wrongdoing (see Table 5). For example, in some jurisdictions, the 
quantum of non-criminal penalties may be a multiple such as three 
times the financial benefit obtained for some contraventions (e.g. 
Hong Kong and the United States). In addition, in the United 
Kingdom, large administrative penalties can be imposed by the 
regulator; and  

(ii) the ability to require disgorgement—that is, the removal of 
financial benefit (e.g. profits gained). In the overseas jurisdictions 
we have surveyed, the power to require disgorgement is either 
provided in legislation (as in Canada (Ontario), Hong Kong and the 
United States) or is incorporated as a step in the process of penalty 
setting by the regulator (as in the United Kingdom) (see Table 6 
and Appendix 2 in this report).  

Domestic comparison 
10 There are differences between the penalties available under the Corporations 

Act 2001 (Cwlth) (Corporations Act) and penalties in other legislation for 
corporate wrongdoing, whether administered by other Australian Government 
regulators for similar categories of wrongdoing or by ASIC.  

11 In the jurisdictions of other Australian Government regulators, the maximum 
civil penalties available are higher than those available in the Corporations Act. 
For example, there are differences between maximum civil penalties that ASIC 
can pursue (a maximum $1.7 million for bodies corporate) and the civil 
penalties available to other Australian regulators (up to $17 million for bodies 
corporate): see Table 7.  



 REPORT 387: Penalties for corporate wrongdoing 

© Australian Securities and Investments Commission March 2014 Page 6 

12 In addition, while the civil penalties that may be sought by ASIC are set at fixed 
amounts, some Australian regulators can seek civil penalties that represent a 
multiple of the financial benefit obtained from the misconduct. For example, for 
cartel conduct, the Australian Competition and Consumer Commission (ACCC) 
can seek a civil penalty that is the greater of $10 million, three times the value 
of the benefits obtained that are reasonably attributable to the contravention or 
10% of the annual turnover of the company (including related entities).  

13 Across legislation administered by us, the maximum penalty amounts available 
for some comparable types of wrongdoing also vary. For example, the provision 
of financial services without an Australian financial services (AFS) licence 
attracts a criminal penalty under the Corporations Act with the maximum fine 
that may be imposed on an individual being $34,000. In contrast, an individual 
who engages in credit activity without an Australian credit licence is subject to 
the same criminal penalty, or alternatively a civil penalty up to ten times 
greater—that is, up to $340,000.  
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A Background to the report 

Key points 

This section: 
• sets out the purpose of this report; 
• outlines the importance of addressing corporate wrongdoing; 
• explains ASIC’s role and approach to dealing with corporate 

wrongdoing; and  
• explains the methodology used to compare the availability of penalties 

for corporate wrongdoing.  

The purpose of this report 

14 The purpose of this report is to outline the penalties available for a range of 
corporate wrongdoing under legislation administered by ASIC to enable 
consideration of whether they are proportionate and consistent with those for 
comparable wrongdoing: 

(a) in overseas jurisdictions (i.e. Canada (Ontario), Hong Kong, the United 
Kingdom and the United States); and  

(b) within the Australian context (i.e. across other domestic regulators and 
legislation administered by ASIC).  

15 The legislation administered by ASIC (referred to in this report as ‘ASIC-
administered legislation’) includes the following Acts and related legislation: 

(a) the Corporations Act;  

(b) the Australian Securities and Investments Commission Act 2001 
(Cwlth) (ASIC Act);  

(c) the National Consumer Credit Protection Act 2009 (Cwlth) (National Credit 
Act); and  

(d) the Superannuation Industry (Supervision) Act 1993 (Cwlth) (SIS Act). 

16 This report surveys the penalties available to corporate regulators in Canada 
(Ontario), Hong Kong, the United Kingdom and the United States for 
contraventions involving insider trading, market manipulation, continuous 
disclosure, false statements to the market, inappropriate advice, unlicensed 
conduct, fraud and false or misleading representations. 

17 It also considers penalties within the Australian context by examining categories 
of conduct (e.g. unlicensed conduct, fraud and false or misleading 
representations) that are regulated by different pieces of legislation in Australia 
and taking into account whether these produce consistent outcomes.  
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18 In our submission to the Senate Inquiry into ASIC’s performance, we noted that 
penalties under the relevant legislation have not been comprehensively reviewed 
for over a decade. We suggested that a holistic review could consider:  

(a) criminal penalties; 

(b) civil penalties; and  

(c) the broader availability of infringement notices. 

19 The findings in this report will inform our submission to the Australian 
Government’s Financial System Inquiry. 

The impact of corporate wrongdoing 
20 For the purposes of this report, corporate wrongdoing is misconduct that 

occurs in the corporate, financial market or financial services sectors. This 
type of misconduct generally breaches corporate, financial market 
or financial services laws. It may involve the misuse of a professional 
position or information obtained in a professional capacity.  

21 The harm caused by corporate wrongdoing can be significant. For example: 

(a) investors can lose money where they have relied on inappropriate 
advice and invested in products that are not suited to their risk appetite, 
financial situation or needs and objectives; and 

(b) people who obtain financial advantages by exploiting information 
asymmetries between well-informed ‘insiders’ and less well-informed 
market participants (including retail investors) undermine confidence and 
trust in the fairness of our markets and discourage participation in them.  

22 Recognising the damage corporate wrongdoing can have on our corporate, 
financial market and financial services sectors, it is important that we have a 
set of regulatory and enforcement tools that can be used to effectively and 
efficiently punish and deter this type of wrongdoing.  

23 Recent domestic and international corporate scandals have emphasised there 
is increasing community and public expectation that those who are involved 
in corporate wrongdoing will be punished.1 The size of recent penalties 
imposed for corporate wrongdoing has led to commentary about the 
appropriateness of the current penalty levels under the legislation we 
administer.  

ASIC’s approach to corporate wrongdoing 
24 ASIC is Australia’s corporate, markets and financial services regulator. We 

contribute to Australia’s economic reputation and wellbeing by ensuring that 
 

1 For example, see recent comments made by Chief Justice Warren of the Supreme Court of Victoria, reported in M 
Dunckley, ‘Top judge warns of harsher sentences for corporate crimes’, Australian Financial Review, 7 January 2014, p. 3. 
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compliance with the law. Effective rules that are monitored and enforced 
will not achieve this objective alone. Rather, having a range of penalties 
allows us to calibrate our response with sanctions of greater or lesser 
severity commensurate with the misconduct. 

33 The toolkit of criminal, civil and administrative sanctions needs to 
adequately cover the typical range of corporate wrongdoing, with 
corresponding penalties that are set at an appropriate level given the nature 
of misconduct and the type of entity (individual or corporate) likely to be 
involved. Any gaps in this toolkit can present a barrier to taking an effective 
enforcement approach because appropriate remedies may not be available. 

34 There are various factors relevant to determining the level at which penalties 
should be set. An American legal commentator has characterised ‘white 
collar crime’ as being about ‘greed and self-aggrandizement’ that ‘responds 
to fear’.3 This means that, if fear of contravention is not high enough, or the 
deterrent impact is not strong enough, greed can prevail and wrongdoing 
may ensue. For example, if a penalty for particular wrongdoing is set too 
low, a wrongdoer may conclude that paying the penalty is worth the benefit 
obtained in engaging in the wrongdoing—it may be perceived by the 
wrongdoer simply as a cost of doing (albeit illegal) business. 

Comparison with other jurisdictions 
35 Our analysis in this report focuses on whether the penalties available to 

ASIC are generally available, proportionate and consistent with those 
available for comparable wrongdoing:  

(a) in overseas jurisdictions—Canada (Ontario), Hong Kong, the United 
Kingdom and the United States; and  

(b) in Australia—specifically: 

(i) in the jurisdictions of other relevant Australian Government 
regulators such as the ACCC and the Australian Transaction 
Reports and Analysis Centre (AUSTRAC);  

(ii) in Australian states and territories for matters involving fraud; and 

(iii) across legislation administered by us. 

36 Across jurisdictions, similar terminology is often adopted to describe 
equivalent wrongdoing, although, in practice, how such offences are defined 
in legislation and how penalties are calculated can differ significantly.4 For the 
purposes of conducting our analysis in this report, the wrongdoing types 
include insider trading, market manipulation, continuous disclosure, false 

 

3 David Feige, ‘How to deter white collar crime’, The Nation, 11 July 2005.  
4 For example, language and definitions of offences can differentiate treatment of wrongdoing. For a discussion of the 
difficulties in comparing the treatment of insider trading in the United States and Canada, see B Schecter, ‘How the SEC and 
OSC differ in their approaches to trading offences’, Legal Post, 2014. 
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41 However, we recognise that penalties imposed by courts are not typically the 
maximum penalty available in legislation. Maximum penalties are meant to 
address the worst possible wrongdoing for the relevant contravention, and, 
as such, are reserved for egregious examples at the far end of the spectrum of 
wrongdoing. Most penalties that are actually imposed fall below the 
maximum penalty available and are influenced by a range of variables: see 
paragraphs 47–50. 

42 This report does not consider ASIC’s broader enforcement and regulatory 
toolkit (e.g. non-pecuniary remedies such as disqualifications, bannings or 
enforceable undertakings). It also does not focus on remedies that have no 
punitive element, such as compensation orders (i.e. equitable remedies that 
provide a means of redressing financial losses caused by wrongdoing). 
However, depending on the circumstances of a particular case, these may be 
a more appropriate remedy to pursue. 

Case studies  

43 This report refers to case studies of types of corporate wrongdoing to 
specifically illustrate the differences between penalties imposed in different 
jurisdictions. However, there are key differences between our jurisdiction, 
powers and approach, and those of our international counterparts. These 
differences should be taken into account when comparing penalty regimes for 
corporate wrongdoing across jurisdictions. 

44 Differences include:  

(a) whether both criminal and civil proceedings are used to punish the same 
wrongdoing; 

(b) how sentencing principles that apply in each jurisdiction guide judicial 
decision-making; and  

(c) the scale of the misconduct. 

Barriers to using both criminal and civil action  

45 There are legal and practical barriers that prevent us from seeking both criminal 
and civil penalties for the same contravention. For example, in Australia, civil 
proceedings cannot be brought for the same conduct after a criminal conviction 
has been entered.6 Alternatively, if criminal proceedings are brought when civil 
proceedings are already in train for the same conduct, the civil proceedings will 
be stayed until the criminal proceedings are decided.7  

46 In contrast, some overseas jurisdictions (e.g. the United States) allow 
concurrent criminal and civil proceedings for the same alleged wrongdoing 
(though as a matter of practice, a court may determine that civil proceedings 

 

6 Corporations Act, s1317M.  
7 Corporations Act, s1317N. 



 REPORT 387: Penalties for corporate wrongdoing 

© Australian Securities and Investments Commission March 2014 Page 14 

should be stayed while criminal proceedings are being conducted). As 
highlighted in Sections C and D, criminal penalties as well as administrative 
or civil penalties have been obtained for the same conduct in some cases.8 

Sentencing principles 

47 Different sentencing principles apply in each jurisdiction and guide judicial 
decision-making on the penalties imposed. These differences reflect the 
development of the law of that particular jurisdiction and the environment in 
which it is applied (including public and community expectations of how it will 
be applied). While there are similar general principles, the differences in how 
these principles are applied in each jurisdiction affect overall penalty profiles. 

48 In the United States, for example, all federal offences are graded and a 
sentencing table indicates appropriate prison terms, taking into account 
criminal history (referred to as ‘grid sentencing’).9 Most federal crimes fall 
into one of 43 offence levels. Each offender is assigned to one of six ‘criminal 
history categories’ based on the nature and severity of the misconduct.  

49 Multiple count adjustments are directed according to instructions for how to 
achieve a ‘combined offence level’, providing incremental punishment for 
significant additional criminal conduct. The courts must take these 
instructions into account in imposing appropriate sentences, but can impose 
penalties that depart from them where there are aggravating or mitigating 
circumstances reflecting the particular conduct.  

50 There is no equivalent to ‘grid sentencing’ in Australia, which is especially 
apparent in the treatment of multiple offences. For example, applying the 
totality principle, courts often determine an appropriate sentence for each 
offence the accused is convicted of, and then impose a total sentence that is 
‘just’, ‘appropriate’ or ‘proportionate’ in light of the severity of the overall 
offending conduct. This often results in concurrent sentences or only 
partially consecutive or cumulative sentences for multiple offences.  

The scale of misconduct 

51 The scale of misconduct clearly has a significant impact on penalties 
imposed. For example, in the United States, Mr Bernard Madoff was 
sentenced to 150 years in jail for running a ponzi scheme that resulted in 
over $USD13 billion in losses to investors.10 In contrast, one of the largest 
ponzi schemes operated in Australia resulted in investors being owed over 
$AUD82 million, with the operator, Mr Graeme Hoy, receiving a sentence 
of 13.75 years in prison. We have taken into account the scale of relevant 
misconduct when analysing the case studies in this report.  

 

8 See, for example, the case study on Mr Raj Rajaratnam in the United States in Table 9 of this report. 
9 United States Sentencing Commission, 2013 USSC Guidelines Manual, November 2013, Chapter 5, Part A. See Appendix 3 
for a copy of the grid. 
10 See www.justice.gov/usao/nys/madoff/20090626sentencingmemorandumfiled.pdf and Table 23 for further information. 
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B Availability of penalties: Key findings  

Key points 

This section sets out the key findings of this report. 

In summary, our analysis of penalties available for a range of corporate 
wrongdoing in overseas jurisdictions indicates that generally: 
• both the maximum terms of imprisonment and fines available in 

Australia are broadly consistent with those available in the overseas 
jurisdictions surveyed; and 

• non-criminal monetary penalties—including administrative penalties and 
disgorgement—are not as widely available and are lower in Australia 
when compared with the overseas jurisdictions surveyed. 

Our analysis of penalties available across the legislation administered by 
other domestic regulators, and ASIC-administered legislation, identified some 
differences, including the level of civil penalties available. 

Penalties available in overseas jurisdictions 

52 Given the increasingly globalised and cross-border nature of modern 
business transactions, it is appropriate to look at how penalties for corporate 
wrongdoing in Australia compare with those available in overseas 
jurisdictions. 

53 Our comparison of the penalties available in Australia with those available 
overseas indicates in general the following:  

(a) Both the maximum terms of imprisonment and fines available to ASIC 
are broadly consistent with those available in other jurisdictions. The 
main exceptions are that:  

(i) significantly higher maximum prison terms are available in the 
United States compared with Australia and the other jurisdictions 
surveyed; and  

(ii) in Australia, lower fines are available for punishing contraventions 
of the continuous disclosure obligations and unlicensed conduct. 

(b) A broader range of non-criminal monetary penalties is available in other 
jurisdictions, including: 

(i) greater flexibility to impose higher non-criminal penalties (e.g. 
penalties that are a multiple of the financial benefit obtained by the 
wrongdoer) and scope to use non-criminal penalties when 
punishing a wider range of wrongdoing; and  

(ii) the ability to require disgorgement (i.e. to require the profits gained 
or losses avoided to be removed from the wrongdoer). 
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61 While civil penalties are available for a range of corporate wrongdoing,14 they are 
not available for some serious contraventions of the Corporations Act, including: 

(a) carrying on a financial services business without a licence (s911A);  

(b) failing to comply with the general obligations of financial services 
licensees (s912A); and 

(c) making false or misleading statements that would induce a person to 
buy or sell a financial product, or could have an effect on the market 
(s1041E). 

62 We may issue infringement notices to deal with less serious contraventions of 
continuous disclosure, the market integrity rules, the National Credit Act and 
the unconscionable conduct and consumer protection provisions of the ASIC 
Act. Constitutional considerations limiting the exercise of judicial power to the 
courts mean that the relevant statute cannot impose an obligation on the 
recipient of an infringement notice to pay the penalty specified in the notice.15  

63 Rather, the relevant statutory regimes provide that:  

(a) the penalty specified in an infringement notice may be materially less 
than a court imposed penalty for a contravention of the same provision; 

(b) a person who complies with an infringement notice is not taken to have 
contravened the relevant provision or have committed an offence; and 

(c) ASIC cannot take court proceedings against a person who has complied 
with an infringement notice on the matter covered by the notice. 

64 In comparison to overseas jurisdictions (see Table 5), the following can be 
observed: 

(a) There are examples where the potential maximum non-criminal penalty 
is higher than the maximum non-criminal penalty available in Australia. 
For example, in the United States, the civil penalty for insider trading is 
up to three times the profit gained or loss avoided, while civil penalties 
for market manipulation, continuous disclosure breaches, false 
statements to the market and unlicensed conduct can be calculated as 
the gross amount of pecuniary gain. Depending on the nature of the 
misconduct, these penalties have the potential to be much higher than 
the maximum civil penalties possible in Australia ($AUD200,000 for an 
individual and $AUD1 million for a corporation).  

(b) Administrative penalties are more widely available in overseas jurisdictions 
and can be used to punish serious wrongdoing. For example, in the United 
Kingdom, the Financial Conduct Authority (FCA) can impose a penalty of 
such amount as it considers appropriate for any contravention of the 

 

14 See Appendix 1. 
15 This lack of obligation to pay the penalty in an infringement notice means that the penalty under such a notice cannot be 
properly characterised as an administrative penalty. 
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(c) In the United Kingdom, the FCA follows a five-step framework for 
determining the appropriate level of financial penalty—the first of these 
is disgorgement to remove any financial benefit derived directly from a 
breach. It is only then that the FCA proceeds to look at the seriousness 
of the breach, aggravating and mitigating circumstances, an appropriate 
deterrent effect, and a settlement discount (if applicable): see 
Appendix 2. 

(d) In the United States, the Securities and Exchange Commission (SEC) 
has secured more than $USD1.8 billion in disgorgement orders in each 
of its four most recent fiscal years—more than the agency has been 
awarded in statutory penalties each year over the same period.24 

Canada (Ontario), Hong Kong and the United States have disgorgement 
remedies built into their legislation.25  

Penalties available to other domestic regulators 

70 A comparison of the penalties available to ASIC with those available to 
other domestic regulators shows there are differences between the penalties 
available to different regulators. 

71 Table 7 sets out the maximum available civil penalties in relevant Australian 
legislation. There are significant differences between the civil penalties 
ASIC can pursue (a maximum $1.7 million for bodies corporate) compared 
with civil penalties available to other regulators (up to $17 million for bodies 
corporate).  

72 In evaluating these different civil penalty maximums, it is important to be 
mindful of the different regulatory contexts these regulators operate in. 
While the regulators generally have comparable and complementary 
remits—focusing on ensuring fair and transparent markets and promoting 
competition and fair trade (including through the countenance of money 
laundering) for the benefit of confident and informed investors, consumers, 
businesses and the community—they can also be distinguished.  

73 For example, AUSTRAC also seeks to counter the financing of terrorism. 
This dimension of AUSTRAC’s remit augments the severity of penalties 
available to AUSTRAC beyond the maximum penalties expected in the 
ACCC’s and ASIC’s context. Similarly, the ACCC regulates restrictive trade 
practices that can have significant sector-wide and economic impacts, for 
example, in industries that can be considered fundamental to Australia’s 
infrastructure (e.g. energy, rail and communication). This provides context 

 

23 Securities and Futures Ordinance (HK), s257. 
24 In 2012, 2011, 2010 and 2009 the following statutory penalties were secured respectively (USD): $1 billion, $928 million, 
$1 billion, $345 million: SEC, Select SEC and market data, Fiscal 2009–2012. 
25 Securities Act (Ontario), s127(1); Securities and Futures Ordinance (HK), s257; Securities Exchange Act (US), s21B. 
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Penalties available across ASIC-administered legislation 

77 There are currently differences between the penalties available for 
unlicensed conduct between the credit and financial services regimes in 
Australia, in that the newer legislation ASIC administers (National Credit 
Act) applies higher civil penalties than the criminal penalties available for 
the same type of conduct under the Corporations Act.30 If we pursue an 
individual for providing unlicensed financial services under the Corporations 
Act, we could obtain at most a criminal fine of $34,000.31 In contrast, if we 
pursue an individual for engaging in unlicensed credit activity under the 
National Credit Act, we could obtain a civil penalty of up to $340,000. 

 

30 Civil penalties are not available for unlicensed financial services provider conduct under the Corporations Act. 
31 A $34,000 fine applies to an individual providing unlicensed financial services; a multiple of five applies for a body 
corporate: Corporations Act, s911A and 1312. 
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C Fair and efficient markets: Penalties relating to 
market misconduct  

Key points 

This section summarises and compares penalties within the Australian 
context and overseas jurisdictions for corporate wrongdoing relating to 
market misconduct to assess whether these penalties are generally 
available, proportionate and consistent.  

The types of wrongdoing considered in this section involve: 

• insider trading;  

• market manipulation; 

• disclosure by listed companies (continuous disclosure); and 

• false statements to the market.  

Insider trading  

78 Insider trading generally refers to a situation where a person who is aware of 
confidential, price-sensitive information affecting the value of particular 
securities trades in those securities, discloses that information to another 
person likely to trade in those securities.  

79 In Australia, insider trading is regulated under the Corporations Act and can 
attract either criminal penalties or civil penalties: see Table 8.  

80 In 2010, the criminal penalties in Australia were increased to the greater of 
$765,000 or three times the profit gained or loss avoided, and/or 10 years 
imprisonment, for an individual found guilty of engaging in insider trading. 
The penalty for a corporation was increased to the greater of $7.65 million, 
three times the profit gained or loss avoided, or up to 10% of the body 
corporate’s annual turnover in the relevant period.32  

81 The 10 year maximum prison term in Australia is generally comparable with 
the maximum in other jurisdictions (Canada (Ontario): 10 years, Hong Kong: 
10 years, United Kingdom: 7 years), with the exception of the maximum in 
the United States, which is 20 years: see Figure 1. Australia’s fines are also 
comparable to most other jurisdictions with scope to impose penalties that 
reflect more than the size of any benefits derived from the insider trading. For 
example, in Australia and Canada (Ontario), the legislation allows for 

 

32 Before these amendments, an individual who engaged in insider trading in Australia and was found guilty of a criminal 
offence was subject to a maximum fine of $220,000 and/or five years imprisonment; for corporations, the maximum fine was 
$1.1 million for insider trading. 
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Market manipulation 

85 Market manipulation generally refers to a person trading in securities to 
create an artificial price for those securities. While this misconduct can result 
in private loss for investors (and private gain for the market manipulators), it 
also involves a less easily quantifiable public cost in terms of damage to the 
market and investor confidence.  

86 In Australia, market manipulation is regulated under the Corporations Act 
and can attract either criminal penalties or civil penalties, as is the case in 
overseas jurisdictions: see Table 10. 

87 The 10 year maximum prison term in Australia for wrongdoing involving 
market manipulation is generally comparable with the maximum in other 
jurisdictions (Canada (Ontario): 10 years, Hong Kong: 10 years, United 
Kingdom: 7 years), with the exception of the maximum in the United States 
of 20 years: see Figure 4. 

88 However, similar to insider trading, the non-criminal monetary penalties 
differ significantly from those available in other jurisdictions. In Australia, 
civil penalties (maximum $200,000 for individuals and $1 million for 
corporations) are available for punishing market manipulation. These 
maximum civil penalties are out of step with the broader range of non-
criminal penalties available in other jurisdictions. For example, in Canada 
(Ontario), the United Kingdom and the United States, significant non-
criminal monetary penalties, including disgorgement, can be imposed. This 
ensures that profits made, or losses avoided, through wrongdoing are not 
retained. In Canada (Ontario) and the United Kingdom, these penalties can 
also be pursued administratively. 

89 The case studies (in Table 11) provide examples of the penalties that 
Australia and overseas jurisdictions have imposed in cases involving market 
manipulation. The United Kingdom example of Mr Goenka, where the 
(then) FSA used its administrative powers to impose a $USD6.5 million fine 
for market manipulation, highlights that the ability to tailor non-criminal 
monetary penalties to the scale of the wrongdoing being punished can be a 
useful tool when dealing with wrongdoing of different levels of seriousness.  
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Disclosure by listed companies (continuous disclosure)  

90 Disclosure of price sensitive information by listed companies to the market 
is fundamental to ensuring market integrity. Those who invest in quoted 
securities should have equal access to information that may affect their 
investment decisions. Timely disclosure of material information about the 
business and affairs of listed companies encourages confidence and 
participation in financial markets, creating a level playing field for all market 
participants. 

91 Achieving continuous disclosure requires entities to have adequate systems 
in place, and to make sound decisions on how, when and what to disclose. In 
Australia, breaches of the continuous disclosure provisions are subject to 
criminal and civil penalties. We can also issue infringement notices for 
alleged contraventions of continuous disclosure. 

92 Table 12 compares the penalties available for failing to provide adequate and 
accurate continuous disclosure to the market in Australia and other 
jurisdictions. Some of the key differences are as follows: 

(a) Australia, Canada (Ontario) and the United States are the only 
jurisdictions that have criminal sanctions available for breaches of 
continuous disclosure obligations, with the criminal penalties available 
in the United States being significantly higher than those available in 
Australia and Canada (Ontario).54 

(b) Australia’s civil penalty maximums for corporations are generally 
comparable with those available in Hong Kong and the United States. 
However, in the United States, civil penalties can also be calculated to 
reflect the amount of any benefit derived by the breach.  

(c) The payments under infringement notices in Australia are significantly 
lower than the administrative penalties available in Canada (Ontario) 
($CAD1 million per violation) and the United Kingdom (unlimited). 

93 The case studies in Table 13 illustrate that, in Australia, we have some scope 
to punish breaches of the continuous disclosure obligations through civil 
penalties and administrative remedies, though the penalties to date have been 
lower than those imposed overseas. For example, in Canada (Ontario) and 
the United Kingdom, the enforcement outcomes achieved through 
administrative processes could only be attained in Australia through civil 
penalties imposed by the courts.  

 

54 There have been only two criminal penalties pursued by ASIC for breach of the continuous disclosure requirements in the 
time since the infringement notice regime commenced operation and these two prosecutions arose out of the same matter. 
The prosecutions involved two former directors of Harts Australasia for allegedly being knowingly concerned in the 
company’s non-disclosure of its unexpected losses. The prosecutions were unsuccessful. 
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False statements to the market  

94 A fundamental principle of financial markets regulation is that all investors 
should have access to accurate information so long as they participate in the 
markets. Where entities disclose false or misleading information to the 
public, it can have a negative impact on those investors that rely on the 
information, and can also have a broader public cost. Like other market 
abuses, misleading statements can diminish confidence in market efficiency, 
and cause market failures if prevalent. 

95 In Australia, a person contravenes the Corporations Act if they make a 
statement that is false in a material particular or is materially misleading, and 
is likely to induce someone into buying or selling financial products (the 
person must not care whether the statement is true or false, or know or ought 
reasonably to have known that the statement or information is false).63 It is a 
criminal offence subject to a maximum of 10 years imprisonment, and/or a 
fine. 

96 Table 14 summarises the penalties available for making false or misleading 
statements to the market in Australia and other jurisdictions. While the 
maximum imprisonment term for making misleading statements in Australia 
is at the higher end when compared to the overseas jurisdictions reviewed, 
the fine is low where the benefit obtained cannot be quantified: see Figure 10 
and Figure 11.  

97 There are no non-criminal monetary penalties available for breaches of 
s1041E (making misleading statements) of the Corporations Act. This differs 
from overseas jurisdictions where a broad range of non-criminal monetary 
penalties can be used to tailor the penalty to reflect the nature and scale of 
the misconduct. 

98 To date in Australia there have been few criminal prosecutions under 
s1041E. In the James Hardie case (see Table 15), we took action against the 
directors under the directors’ duties provisions in the Corporations Act, 
rather than s1041E. A significant component of the punishment for making 
misstatements to the market in that matter involved the non-pecuniary 
penalty of banning of the directors from managing corporations. 

 

63 Corporations Act, s1041E. 
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D Confident and informed investors: Penalties 
relating to financial services misconduct 

Key points 

This section summarises and compares penalties within the Australian 
context and overseas for corporate wrongdoing relating to financial 
services misconduct to assess whether these penalties are generally 
available, proportionate and consistent.  

The types of misconduct considered in this section are: 

• inappropriate advice; 

• unlicensed conduct; 

• fraud; and 

• false or misleading representations. 

Inappropriate advice 

99 Personal financial advice needs to ensure financial products are suitable for 
specific investors, taking into account their risk appetite, current financial 
situation and needs and objectives, and their experience and understanding 
of the type of products in question. If an investor does not receive 
appropriate advice, this can result in a poor outcome for the investor.  

100 Most jurisdictions have non-criminal penalties for those who provide 
inappropriate advice to investors: see Table 16. However, criminal penalties 
are generally not available. 

101 Figure 13 compares the maximum non-criminal penalties available for the 
provision of inappropriate financial product advice in Australia and other 
jurisdictions.  

102 Similar to market-based contraventions, these penalties highlight that a key 
difference between Australian non-criminal penalties and others is that 
disgorgement and administrative penalties are typically available in other 
jurisdictions. The case studies in Table 17 illustrate the impact that these 
additional penalties can have on the way the provision of inappropriate 
financial product advice is punished. For example, in the United Kingdom, 
the FCA was able to impose a fine of over £1.8 million on AXA Wealth 
Services for failing to ensure it gave suitable investment advice to its 
customers. If faced with similar conduct in Australia, ASIC would need to 
pursue civil penalty orders through the court system (with a maximum 
penalty available of $AUD 1 million).  
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United States 2087 Corporation: $USD25 million 
($AUD27.94 million) 
Individual: $USD5 million 
($AUD5.6 million) 

$USD100,000 ($AUD111,000) 
(natural person) or $USD500,000 
($AUD560,000) (any other 
person) (as adjusted for inflation 
from time to time by SEC 
regulation), or the gross amount of 
pecuniary gain to defendant from 
the violation  

Disgorgement 

Figure 17: Maximum prison term (years) for fraud 

 

 

87 Fraud offences that amount to ‘securities and commodities fraud’ attract a maximum prison term of 25 years under the 
Sarbanes-Oxley Act: see 18 U.S.C. § 1348.  
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Appendix 2: FCA’s approach to determining the 
appropriate level of financial penalty (United 
Kingdom) 

How the FCA Penalty Scheme works 

In the United Kingdom, the Financial Conduct Authority (FCA) determines 
the penalties that apply to corporate wrongdoing. The current FCA Penalty 
Scheme in the United Kingdom came into force from 6 March 2010. The 
details of the scheme are outlined in The FCA Handbook, which contains the 
Decision procedure and penalties manual. Part 6.5 of this manual focuses on 
determining the appropriate level of financial penalty.  

In particular, DEPP 6.5.3 explains the procedure taken by the FCA when 
determining the appropriate penalty. The total amount payable by a person 
subject to enforcement action may be made up of two elements:  

(a) disgorgement of the benefit received as a result of the breach; and  

(b) a financial penalty reflecting the seriousness of the breach.  

These elements are incorporated in a five-step framework, which can be 
summarised as follows:97  

(a) the removal of any financial benefit derived directly from the breach;  

(b) the determination of a figure which reflects the seriousness of the 
breach;  

(c) an adjustment made to this figure to take into account any aggravating 
and mitigating circumstances;  

(d) an upwards adjustment made to this amount, where appropriate, to 
ensure that the penalty has an appropriate deterrent effect; and 

(e) if relevant, the application of a settlement discount (this discount does 
not apply to disgorgement of any financial benefit derived directly from 
the breach). 

Determining the seriousness of the breach 

In determining the seriousness of a breach, the FCA must consider all the 
factors relevant to the breach and, critically, the intention of the entity that 

 

97 See http://fshandbook.info/FS/html/FCA/DEPP/6/5. 
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Appendix 3: Sentencing table for federal offences 
(United States)98 

 

 

98 See www.ussc.gov/Guidelines/2012 Guidelines/Manual PDF/Chapter 5.pdf, available from the US Sentencing 
Commission (www.ussc.gov/Guidelines/2012 Guidelines/Manual PDF/index.cfm). 
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Related information 

Headnotes  

administrative penalty, banning, best interests obligations, civil penalty, 
continuous disclosure, criminal penalty, directors’ duties, enforcement 
outcome, enforceable undertaking, false or misleading representations, 
financial service, fine, fraud, imprisonment, infringement notice, insider 
trading, market manipulation, misleading statements, penalties, unlicensed 
conduct  

Regulatory guides 

RG 98 Licensing: Administrative action against financial services providers 

RG 100 Enforceable undertakings 

RG 216 Markets Disciplinary Panel 

Legislation 

ACT Criminal Code 

Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cwlth) 

ASIC Act 

Australian Consumer Law 

Competition and Consumer Act  

Corporations Act; Corporations Regulations 2001 

Crimes Act 

Criminal Code of Canada 

Criminal Justice Act 1993 (UK) 

Disclosure and Transparency Rules (UK) 

Financial Services Act (UK) 

Financial Services and Markets Act (UK)  

Fraud Act (UK) 

NSW Crimes Act 

National Credit Act; National Credit Code; National Consumer Credit 
Protection (Transitional and Consequential Provisions) Act 2009 
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POCA 

Queensland Criminal Code 

Sarbanes-Oxley Act 

Securities Act, R.S.O. 1990 (Ontario) 

Securities and Futures Ordinance (HK)  

Securities Exchange Act (US) 

SIS Act 

South Australia Criminal Law 

Victoria Crimes Act 

Western Australia Criminal Code 

Reports 

REP 281 ASIC enforcement outcomes: July to December 2011 

REP 299 ASIC enforcement outcomes: January to June 2012  

REP 336 ASIC enforcement outcomes: July to December 2012 

REP 360 ASIC enforcement outcomes: January to June 2013 

REP 383 ASIC enforcement outcomes: July to December 2013 

Information sheet 

INFO 151 ASIC’s approach to enforcement  
 

 

 




