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CONCISE STATEMENT 

Federal Court of Australia        VID:    of 2023 

District Registry: Victoria 

Division: General 

 

IN THE MATTER OF MERCER SUPERANNUATION (AUSTRALIA) LIMITED 

 

AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION 

Plaintiff  

 

MERCER SUPERANNUATION (AUSTRALIA) LIMITED (ACN 004 717 533) 

Defendant 

 

A. Nature of proceeding 

1. In this proceeding, the plaintiff, the Australian Securities and Investments Commission 

(ASIC), alleges that the defendant, Mercer Superannuation (Australia) Limited (Mercer), 

a superannuation trustee, contravened s 12DB(1)(a) and/or s 12DF(1) of the Australian 

Securities and Investments Commission Act 2001 (Cth) (ASIC Act) by making false or 

misleading representations, and/or engaging in conduct liable to mislead the public in 

relation to its sustainable superannuation investment options. 

B. Important facts giving rise to the claim 

 (i) Mercer’s superannuation business and sustainable investment options 

2. At all relevant times: 

(a) Mercer operated a superannuation trustee service as trustee of the Mercer Super 

Trust ABN 19 905 422 981 (Mercer Super Trust), and held Australian Financial 

Services Licence number 235906 which authorised it to, relevantly, provide 

financial product advice, deal in a product in relation to superannuation and life 

products and provide a superannuation trustee service to retail and wholesale 

clients, and held Registrable Superannuation Entity Licence L0000819 in respect 

of the Mercer Super Trust; 
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(b) the Mercer Super Trust offered a range of superannuation investment options, 

including a category of options which were referred to as the “Sustainable Plus” 

investment options (SPIOs);  

(c) Mercer had ultimate responsibility for the investments offered by the Mercer Super 

Trust; and 

(d) Mercer was responsible for the content on websites accessible to the public at 

www.mercersuper.com (prior to 25 January 2022) and www.mercersuper.com.au 

(from 25 January 2022) (Website). 

3. At all relevant times, Mercer, through the Mercer Super Trust, offered the following SPIOs: 

(a) Mercer Sustainable Plus High Growth (High Growth); (b) Mercer Sustainable Plus 

Growth (Growth); (c) Mercer Sustainable Plus Moderate Growth (Moderate Growth); 

(d) Mercer Sustainable Plus Conservative Growth (Conservative Growth); (e) Mercer 

Sustainable Plus Australian Shares; (f) Mercer Sustainable Plus International Shares; and 

(g) until 1 June 2022, Mercer Sustainable Plus Shares.  

(ii) Mercer’s Video and Website Representations 

4. From 12 November 2021 to 25 January 2022 and from 4 April 2022 to 22 July 2022, a 

video titled “Responsible and Sustainable Investing with Mercer” and subtitled “  

 our  and  our  

 unpack our sustainable investment approach in this video” was accessible on the 

Website, and included the following statement in relation to the SPIOs (Video Statement):  

For potential members that are deeply committed to sustainability, I encourage you to 

consider the Sustainable Plus options. Our Sustainable Plus options go further than the 

other options in their commitment to sustainable investment. First they exclude investments 

in certain sectors deemed not to be sustainable. These options will not invest in alcohol, 

gambling and carbon intensive fossil fuels like thermal coal.  

5. From 23 January 2022 to at least 27 February 2023, the following statement was made on 

the Website in relation to the SPIOs (First Website Statement): 

‘Select-Your-Own’ investment options 

In addition to this, we also offer a number of Sustainable Plus investment options. These 

are investment options that have a higher proportion of sustainability-themed assets and 

exclude companies involved in alcohol production, carbon intensive fossil fuels, gambling 

and pornography. The list of exclusions will vary for each option. 

6. From 25 January 2022 to 4 April 2022, the following statement was made on the Website 

in relation to the SPIOs (Second Website Statement): 

Take it to the next level with our Sustainable Plus options 

You may want to invest according to an even wider set of ethical criteria. 

In that case, there are seven Sustainable Plus investment options you can choose from. 
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These options have a higher proportion of sustainability-themed assets and exclude 

companies involved in alcohol production, carbon intensive fossil fuels, gambling and 

pornography. The list of exclusions varies for each investment option. 

7. From 4 April 2022 to at least 27 February 2023, the following statement was made on the 

Website in relation to the SPIOs (save that from 22 June 2022, the words “carbon intensive 

fossil fuels like thermal coal” were removed) (Third Website Statement): 

Match your ethos further with our Sustainable Plus options 

Although all our investment options are invested sustainably, we offer Sustainable Plus 

investment options, which go beyond the standard approach to sustainable investing.  

They are invested according to a wider set of ethical criteria and have a greater exposure to 

sustainability-themed investments. They have a broader exclusion approach, for example, 

excluding companies involved in production of alcohol, carbon intensive fossil fuels like 

thermal coal, gambling and adult entertainment. The list of companies excluded varies for 

each investment option. 

8. By the Video Statement, First Website Statement, the Second Website Statement and/or 

the Third Website Statement, Mercer represented that funds invested in the SPIOs were 

not invested in companies involved in, or deriving profit from, the production or sale of 

alcohol, gambling or the extraction or sale of carbon intensive fossil fuels (Online 

Representations). 

9. Further and in the alternative, by the Video Statement, the First Website Statement, the 

Second Website Statement and/or the Third Website Statement, Mercer represented that 

funds invested in the SPIOs would not, in future, be invested in companies involved in, or 

deriving profit from, the production or sale of alcohol, gambling or the extraction or sale 

of carbon intensive fossil fuels (Future Online Representations). 

(iii) The true position  

10. From at least 23 January 2022 to at least 18 November 2022: 

(a) Mercer Sustainable Plus Australian Shares and Mercer Sustainable Plus Shares 

held investments in two companies involved in, or deriving profit from, the 

extraction or sale of carbon intensive fossil fuels; and 

(b) Growth, Conservative Growth, Moderate Growth and High Growth collectively 

held investments in 15 companies involved in, or deriving profit from, the 

extraction or sale of carbon intensive fossil fuels (including AGL Energy Ltd, BHP 

Group Ltd, Glencore PLC and Whitehaven Coal Ltd), 15 companies involved in 

the production or sale of alcohol (including Budweiser Brewing Company APAC 

Ltd, Carlsberg AS, Heineken Holding NV and Treasury Wine Estates Ltd) and 19 

companies involved in gambling (including Aristocrat Leisure Ltd, Caesar’s 

Entertainment Inc, Crown Resorts Ltd and Tabcorp Holdings Ltd), 

as detailed in Annexure A. 
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11. Further, at all relevant times between 12 November 2021 and at least 27 February 2023, 

Mercer did not ensure that all asset classes of the SPIOs in which funds were invested were 

excluded from investing in companies involved in, or deriving profit from, the production 

or sale of alcohol, gambling or the extraction or sale of carbon intensive fossil fuels. 

C. Primary legal grounds for the relief sought 

12. At all relevant times: 

(a) Mercer, as trustee of the Mercer Super Trust, provided a superannuation trustee 

service within the meaning of s 12BA(1) of the ASIC Act, and therefore provided 

a financial service pursuant to s 12BAB(1)(ea) of the ASIC Act; 

(b) further or alternatively, the SPIOs were financial products within the meaning of s 

12BAA(7)(f) of the ASIC Act, and Mercer therefore provided a financial service 

pursuant to s 12BAB(1)(b) of the ASIC Act.  

13. By reason of the matters alleged in paragraph 10 above, from at least 23 January 2022 to 

at least 18 November 2022, the Online Representations were false or misleading and/or 

liable to mislead the public.  

14. Further and in the alternative, by reason of the matters alleged in paragraph 11  above, from 

12 November 2021 to at least 27 February 2023, the Future Online Representations were 

misleading because they were representations as to future matters which Mercer did not 

have reasonable grounds to make. 

15. By reason of the matters alleged in paragraphs 12 to 14 above, Mercer made representations 

in relation to financial services that were false or misleading in contravention of s 

12DB(1)(a) and/or engaged in conduct liable to mislead the public in relation to financial 

services in contravention of s 12DF(1) of the ASIC Act. 

D. Relief sought from the Court  

16. ASIC seeks declarations pursuant to s 12GBA(1) of the ASIC Act and/or s 21 of the 

Federal Court of Australia Act 1976 (Cth) that Mercer has contravened s 12DB(1)(a) 

and/or s 12DF(1) of the ASIC Act; orders pursuant to s 12GBB(1) of the ASIC Act that 

Mercer pay pecuniary penalties in respect of its contraventions of s 12DB(1)(a) and/or s 

12DF(1) of the ASIC Act; adverse publicity orders pursuant to s 12GLB(1) of the ASIC 

Act; and an injunction pursuant to s 12GD(1) of the ASIC Act, restraining Mercer from 

continuing to engage in the conduct alleged against it in this proceeding. 

 

27 February 2023 

B F QUINN 

E LEVINE 

Z ANDERSON 
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Certificate of lawyer 

I, Stephen Johnson, certify to the Court that, in relation to the Concise Statement filed on behalf 

of the Plaintiff, the factual and legal material available to me at present provides a proper basis 

for each allegation in the pleading. 

Date: 27 February 2023 

Signed by Stephen Johnson 

Litigation Counsel, Australian Securities and Investments Commission 

Lawyer for the Plaintiff 












































