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About this report 

This report outlines enforcement outcomes achieved by ASIC during the 
period 1 January 2013 to 30 June 2013 (the relevant period). The report 
identifies categories of gatekeeper against whom enforcement action was 
taken, and highlights examples of conduct targeted during this period. 
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Overview 

Our enforcement powers 

1 ASIC’s strategic framework is focused on three priorities or outcomes. First, 
ASIC is focused on ensuring that investors and financial consumers are 
confident and informed. Our second strategic priority is ensuring fair and 
efficient markets, and our third priority is efficient registration and licensing, 
with a particular focus on reducing ‘red tape’ for small business. 

2 Enforcement action is one of the ways we support these priorities. We use 
our enforcement powers to detect and deal with unlawful conduct, to recover 
money in appropriate circumstances, and sometimes to prevent unlawful 
conduct before it happens. By doing this, we deter future misconduct.  

3 Other regulatory tools that we use are engagement with industry and 
stakeholders, surveillance, guidance, education, and policy advice and 
implementation. This report only discusses enforcement action. 

4 This report is the fourth of ASIC’s six-monthly enforcement reports. 
Previous enforcement reports are available at www.asic.gov.au/reports. 

Breach reporting to ASIC 

5 Companies that breach their Australian financial services (AFS) licence are 
required to self-report to ASIC. Those that do not can expect greater scrutiny 
and possible enforcement action from us. This is an area where we expect to 
see stronger action from industry in the future.  

6 It is the responsibility of participants of Australian financial markets to 
report compliance issues to ASIC. We expect firms to come forward to 
ASIC with problems they have identified, as part of the process of fixing 
those problems. 

7 Between 1 January and 30 June 2013 (the relevant period), 260 notifications 
of significant breaches were lodged with ASIC by AFS licensees under 
s912D of the Corporations Act 2001 (Corporations Act). Of this figure, 
planners, advisers and stockbrokers accounted for 143 reports, managed 
investment schemes for over 50 reports, insurers and insurance brokers for 
37 reports, and superannuation trustees and administrators for 30 reports. We 
received a further 16 reports during this period from responsible entities 
under s601FC of the Corporations Act regarding breaches that may have a 
material adverse effect on members. 
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8 With the implementation of significant reforms in the financial advice and 
superannuation sectors, many firms are revising their operational focus and 
are consolidating systems. In doing so, we understand that they may uncover 
problems with older products or processes that need rectification, whether or 
not the problem technically stems from a clear breach.  

9 ASIC will work constructively with companies who act promptly and 
appropriately in reporting breaches, to ensure that compliance issues are 
analysed and resolved and that consumers and investors can feel confident in 
the financial system: see Example 1. 

Example 1: Working with ASIC to rectify problems 

 
 

 

 
 

 
 

 

 

  
 

  
 

  
  

  

 
 

 

 
 

 

10 The benefits of cooperating with ASIC, and the factors we take into account 
when assessing cooperation, are explained in Information Sheet 172 
Cooperating with ASIC (INFO 172). 

11 Unfortunately, there are deficiencies in the way some participants approach 
their self-reporting obligations. Some companies prefer not to report and 
hope that they can rectify breaches, rather than self-reporting wrongdoing to 
us.  
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12 Companies that engage in risky behaviour and do not report problems can 
expect a visit from us, and may be the subject of enforcement action by 
ASIC.  

13 In addition to the obligation for companies and responsible entities to self-
report breaches to ASIC, certain other gatekeepers have reporting 
obligations. This includes the obligation for auditors to notify ASIC of 
certain matters or suspected contraventions (see Regulatory Guide 34 
Auditor’s obligations: Reporting to ASIC (RG 34)) and for market 
participants to report suspicious trading activity (see Regulatory Guide 238 
Suspicious activity reporting (RG 238)). 

Significant enforcement outcomes for the reporting period 

14 In the relevant period, we achieved a total of 371 enforcement outcomes. 
This comprises criminal, civil and administrative actions, as well as 
outcomes resulting in an enforceable undertaking, negotiated outcome or the 
issue of a public warning notice. Seventy-eight outcomes were in the 
‘market integrity’, ‘corporate governance’ and ‘financial services’ areas, and 
293 were in the ‘small business compliance and deterrence’ area (between 
1 July and 30 December 2012, the comparative figures were 88 and 347). 

15 As the report shows, we are continuing to deal with the fallout from the 
global financial crisis: see Example 10. We expect that this trend may 
continue for some time as enforcement actions make their way through the 
courts.  

16 Five of the most notable enforcement outcomes for ASIC were as follows:  

(a)  
 

 
 

 
 

(b) We achieved success in our ongoing efforts to achieve fair and adequate 
compensation for former investors in Storm Financial Limited (Storm). 
Without admission, Bank of Queensland Limited, Senrac Pty Limited 
and Macquarie Bank Limited agreed to pay $1.1 million to former 
Storm investors Barry and Deanna Doyle for their financial loss arising 
from their Storm investments: see Example 10. 

(c) We successfully appealed the suspended jail sentence imposed on Peter 
Couper, the former CFO of the parent company of Bill Express, for 
falsifying the accounts of Bill Express, and lying to the company’s 
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auditor and ASIC. This appeal reinforces the serious consequences of 
lying to the regulator: see Example 20.  

(d) Insider trading has been a strong focus for ASIC during the relevant 
period.  

 

 We will 
continue to dedicate significant resources and energy to fighting this 
crime. 

(e) [Withdrawn in accordance with ASIC policy - see INFO 152 Public 
comment on ASIC's regulatory activities] 

Enforcement report data 

17 Appendix 1 provides statistics about our enforcement outcomes and an 
explanation of the methodology for compiling this data: see Table 1 and 
Table 2. Appendix 2 provides a schedule of media releases that corresponds 
to the enforcement outcomes in this report. 

18 For the first time, we have also included aggregate enforcement data for the 
past two years, as reported in our six-monthly enforcement reports: see 
Table 3 in Appendix 1. Comparisons between individual enforcement 
reports have some limitations. This is because no two enforcement actions 
are the same. For example, there may be differences in the complexity or 
seriousness of the allegations. However, over a two-year period, it is 
possible to identify the types of conduct or sectors that are the focus of 
ASIC’s enforcement activity in the longer term.  

19 We expect that current market trends may be reflected in future enforcement 
data from ASIC. For example, we are currently observing an increasingly 
vigorous search for yield by investors. Consequently, we will target 
misleading or deceptive advertising and sales practices by product issuers, in 
order to protect vulnerable consumers from the dangers associated with 
higher-risk products. Likewise, as the number of corporate insolvencies in 
Australia continues to rise, we will be looking to key gatekeepers, such as 
directors and insolvency practitioners, to ensure that they make appropriate 
decisions and uphold their obligations regarding insolvent entities. We will 
take enforcement action against those that do not. 

20 In the past, ASIC has adopted a facilitative approach to the implementation 
of key reforms, such as the National Consumer Credit Protection reforms. 
We will continue to apply this approach to the implementation of new 
reforms, such as the Future of Financial Advice reforms. However, once 
gatekeepers have had sufficient time to familiarise themselves with their new 
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obligations, we will take a more enforcement-oriented approach to breaches 
of the law: see Example 28.  

The role of gatekeepers 

21 ASIC is Australia’s corporate, markets and financial services regulator. We 
regulate financial advisers, credit licensees, mortgage brokers, auditors, 
liquidators and company directors, among others. We regard the people who 
occupy these roles as ‘gatekeepers’ of the Australian financial system.  

22 Gatekeepers perform an important role in promoting sound investment 
practices, preventing or detecting market failures, and promoting market 
integrity. The community, and ASIC, expects that they will perform this role 
with honesty, diligence, competence and independence. 

23 Using enforcement action to hold gatekeepers to account for reaching and 
maintaining these standards is an important way in which we achieve our 
strategic priorities.  

Honesty 

24 Ensuring that consumers and investors are confident and informed, and that 
financial markets are fair and efficient, depends on gatekeepers not using 
their position to deceive, mislead, abuse or exploit the trust of clients and the 
investing public. 

25 We obtained 42 enforcement outcomes during the relevant period against 
individuals who breached the expected standard of honesty. One such 
example is that of former self-managed superannuation adviser, Craig 
Dangar, who pleaded guilty to two charges of obtaining financial advantage 
by deception after recommending that clients purchase shares belonging to 
him and misrepresenting the true owner of the shares: see Example 3. 

Diligence 

26 Gatekeepers must exercise their duties with proper care and attentiveness. 
This means that advice, decisions or actions must be properly considered and 
appropriate in the circumstances.  

27 We achieved 18 enforcement outcomes against participants who failed to act 
with the appropriate level of diligence.  
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Competence 

28 All AFS licensees and credit licensees must meet legislative and regulatory 
requirements for training, licensing, registration and conduct. Licensees are 
responsible for ensuring that they understand and comply with these 
requirements.  

29 An important part of ASIC’s work in this area is ensuring that AFS and 
credit licensees have adequate arrangements in place to supervise the 
activities of their employees and representatives. Example 6 (AAA Financial 
Intelligence and AAA Shares (in liquidation)) and Example 33 (Clearing & 
Settlement Services Pty Ltd) are a good indicator of how we respond to 
compliance deficiencies of this nature. 

30 We achieved 18 enforcement outcomes against participants who failed to 
meet the expected level of competence. 

Independence 

31 AFS licensees and credit licensees must have adequate arrangements in 
place for managing conflicts of interest that may arise in relation to the 
provision of financial services or credit services by the licensee or its 
representatives. The conflicts management obligation generally involves 
controlling, avoiding and disclosing conflicts of interest.  

32 Licensees who do not manage conflicts of interest appropriately may face 
serious legal consequences.  

 
 

 
 

 

Purpose and scope of this report 

33 ASIC is committed to improving the transparency of its enforcement 
approach and increasing public understanding of how and why we take 
enforcement action. As part of this commitment, we have released a number 
of publications explaining our approach to enforcement action.1  

34 Our six-monthly enforcement reports provide an additional opportunity for 
us to increase the level of transparency about ASIC enforcement activity.  

 

1 See Information Sheet 151 ASIC’s approach to enforcement (INFO 151), Information Sheet 152 Public comment 
(INFO 152), INFO 172 and Regulatory Guide 100 Enforceable undertakings (RG 100).  
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35 This report summarises key enforcement outcomes achieved by ASIC from 
1 January to 30 June 2013. This report does not include a range of less 
formal processes that we undertake to enforce the law: see paragraph 90. 

36 The report identifies various categories of gatekeeper against whom ASIC 
has taken enforcement action for failure to meet the core principles of 
honesty, diligence, competence or independence. The examples in this report 
are representative of the behaviours of current concern to ASIC. They range 
from minor regulatory offences through to serious misconduct. 

37 This report is organised according to ASIC’s strategic priorities to ensure: 

(a) confident and informed consumers and financial investors (Section A); 

(b) fair and efficient financial markets (Section B); and 

(c) efficient registration and licensing (Section C). 
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Diligence 

43 Poor or inappropriate compliance practices damage investor confidence in 
the financial advice industry. ASIC will take action where this is necessary 
to ensure that deficiencies are rectified and to prevent further breaches from 
occurring. 

Example 5: Failure to self-report compliance deficiencies 

 
 

  

 
 

  

 

  

  
 

  

  
  

  
 

 
 

 

 
 
 

 
 

Competence 

44 AFS licensees are responsible for ensuring that they continue to meet the 
obligations and standards required by their licence. This includes ensuring 
that the licensee has adequate compliance measures in place to appropriately 
supervise the activities of their employees and representatives.  
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Example 9: Failure to comply with credit laws 

ASIC permanently banned Constantinos Patniotis, of East Perth, Western 
Australia, from engaging in credit activities, after an investigation found he 
failed to comply with numerous credit laws.  

ASIC’s investigation found that between 2008 and 2010, during which time 
he was engaged by licensed finance brokers to carry out mortgage finance 
broking, Mr Patniotis: 

• failed to maintain a trust account and deposited lenders’ and borrowers’ 
funds into his personal account; 

• undertook mortgage and finance broking activities while not licensed to 
do so; 

• misused lender funds;  

• when in a position of conflict with the receipt of money, failed to obtain 
written authority from the borrower to repay himself in preference to the 
lender; and 

• failed to keep proper records. 

Further, ASIC found that Mr Patniotis facilitated persons to lend money to 
him, or through him, to be loaned to borrowers for short terms at high interest 
rates. During this period, Mr Patniotis was only permitted to arrange loans 
from commercial lenders for, or on behalf of, persons as an intermediary. 

51 Where appropriate, ASIC will take enforcement action against credit 
providers to hold them accountable for their role in losses suffered by 
consumers and to establish a basis on which consumers can achieve fair and 
adequate compensation.  

Example 10: Securing compensation for consumers 
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Insurance brokers 

Honesty 

58 Insurance brokers must fully comply with their legal obligations and the 
conditions of their AFS licence when dealing with client money.  

59 Brokers who provide misleading or false information, or misuse clients’ 
money for their own personal benefit, will be brought to account. 

Example 15: Submitting false information on loan applications 

ASIC entered into an enforceable undertaking with Paul Meier, of Findon, 
South Australia, following an investigation into his conduct as a director and 
responsible manager of Barker Meier Insurance Brokers Pty Ltd (BMIB). 

In offering the enforceable undertaking, Mr Meier acknowledged the views 
held by ASIC as a result of its investigation that: 

• on 16 occasions, between 31 October 2010 and 20 November 2011, he 
submitted loan applications to Premium Funding Pty Ltd (Premium 
Funding) containing false information; 

• the false loan applications caused Premium Funding to advance loan 
funds to Mr Meier; and 

• the loan funds received by Mr Meier were used to meet the business 
expenses of BMIB and therefore benefited Mr Meier. 
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67 ASIC is responsible for administering the requirements of the Corporations 
Act as they relate to audit quality. ASIC’s audit oversight activities help 
maintain and raise the standard of conduct in the auditing profession.  

68 In conducting an audit or review of a financial report, an auditor must follow 
the auditing standards issued by the Auditing and Assurance Standards Board. 

Example 22: Cancellation of auditor registration 

In June 2013, ASIC cancelled the registration of the auditor of Wickham 
Securities Limited (Wickham), following the collapse of the $30 million 
property lender. 

Under an enforceable undertaking with ASIC, Brian Patrick Kingston, of 
Bapaume, Queensland, agreed to never reapply for auditor registration, or 
perform any duties or functions of an auditor. 

Wickham collapsed on 21 December 2012. On 27 September 2012, 
Mr Kingston issued an unqualified audit opinion on the financial report of 
Wickham for the year ended 30 June 2012. 

ASIC formed the view that, in respect of the audit, Mr Kingston failed to 
carry out or perform adequately and properly the duties of an auditor. In 
particular, ASIC was concerned that the audit was not conducted in 
accordance with the Australian Auditing Standards because: 

• sufficient appropriate audit evidence to support material financial 
balances contained in the 2012 financial report was not obtained;  

• an unqualified audit opinion was rendered without sufficient appropriate 
audit evidence supporting the appropriateness of the going concern 
basis of accounting in the preparation of the 2012 financial report; 

• an adequate level of professional scepticism was not exercised in 
auditing the recoverability of loan assets and assessing going concern, 
and reliance was placed on representations from Wickham 
management and directors without having performed appropriate audit 
procedures to corroborate or confirm those representations; and  

• key audit planning, execution and completion procedures were not 
performed or documented by Mr Kingston. 

Insolvency practitioners 

69 ASIC has a proactive program of compliance visits for registered liquidators, 
including taking appropriate steps against those who have not met their 
obligations. 
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Example 25:  

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 

Market participants  

Honesty 

74 The corporate community must not use or communicate inside information 
for its own benefit. Engaging in this conduct is a form of dishonesty and a 
serious offence. 

75 Prosecuting insider trading has been a big focus for ASIC. Since 1 January 
2009, ASIC and the Commonwealth Director of Public Prosecutions have 
prosecuted 28 insider trading actions. Of those, 19 have been successfully 
prosecuted, comprising 17 matters finalised and two guilty pleas where the 
individuals are awaiting sentencing. Five individuals are awaiting trial and 
are contesting their charges. Four matters have been unsuccessful. 
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civil), administrative remedies and the acceptance of enforceable 
undertakings. It also includes outcomes where a defendant has pleaded 
guilty, or agreed to plead guilty, to the charges against them but has yet to be 
sentenced. However, it does not include the many less formal processes we 
undertake to secure compliance with the law once a breach has been 
identified. For example, it does not include negotiating a change in 
compliance processes after receiving a breach notification from a licensee.  

90 ‘Pending matters’ in Table 2 refer to publicly announced enforcement 
matters that have yet to result in a formal outcome, such as the imposition of 
an administrative remedy, court ordered penalty or sentence. These include, 
in the case of criminal matters, matters where charges have been laid but are 
yet to be heard and, in the case of civil matters, where the filing of an action 
has been announced but remains undetermined. All of the matters in this 
table were pending as at 30 June 2013, although they may have been 
announced or filed before 1 January 2013. Where a matter falls within the 
‘small business compliance and deterrence’ area, a public announcement 
may not have been made about the matter. This table provides a good 
indication of the number of matters that we are pursuing at any one time.  
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REP 299 ASIC enforcement outcomes: January to June 2012 

REP 336 ASIC enforcement outcomes: July to December 2012 

Information sheets 
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