NOTICE OF FILING

This document was lodged electronically in the FEDERAL COURT OF AUSTRALIA (FCA) on
29/11/2021 4:20:53 PM AEDT and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional information about these are set out below.

Details of Filing

Document Lodged: Statement of Agreed Facts

File Number: VID705/2021

File Title: AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION v BT
FUNDS MANAGEMENT LTD

Registry: VICTORIA REGISTRY - FEDERAL COURT OF AUSTRALIA

g\m La\g/ay

Dated: 29/11/2021 4:38:00 PM AEDT Registrar

Important Information

As required by the Court’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. It is now taken to be part of that document for the purposes of
the proceeding in the Court and contains important information for all parties to that proceeding. It
must be included in the document served on each of those parties.

The date and time of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that is a business day for the Registry which accepts it and the document was received by 4.30 pm local
time at that Registry) or otherwise the next working day for that Registry.



Federal Court of Australia
District Registry: Victoria
Division: General
No. /2021

IN THE MATTER OF BT FUNDS MANAGEMENT LTD (ACN 002 916 458)

Australian Securities and Investments Commission
Plaintiff

and

BT Funds Management Ltd (ACN 002 916 458)
Defendant

STATEMENT OF AGREED FACTS AND ADMISSIONS

A. INTRODUCTION

1. The Plaintiff (ASIC) and the Defendant (BTFM) agree, pursuant to s 191 of the
Evidence Act 1995 (Cth), that the facts stated in this Statement of Agreed Facts and
Admissions (SAFA) are not, for the purposes of this proceeding, to be disputed. The
schedules to the SAFA, form part of the SAFA. A USB marked “SAFA” has been
prepared by the parties containing a bundle of agreed documents which will be tendered
at the hearing. A reference to a document in this SAFA is a reference to that document

on the USB.

2. By reason of the agreed facts set out in this SAFA, BTFM agrees that it contravened
ss 12DA(1) and 12DB(1) of the Australian Securities and Investments Commission Act
2001 (Cth) (ASIC Act) and ss 912A(1), 963K and 1041H(1) of the Corporations Act
2001 (Cth) (Corporations Act).

B. BACKGROUND FACTS
B.1 Relevant entities
3. ASIC is, and was at all relevant times:

3.1 a body corporate established under s 7 of the Australian Securities Commission

Act 1989 (Cth) and continued in existence under s 261 of the ASIC Act; and
3.2 entitled under s 8 of the ASIC Act to sue and be sued in its corporate name.

4. BTFM is, and was at all relevant times:
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4.1 a body corporate registered under the Corporations Act;

4.2 awholly owned subsidiary of Westpac Banking Corporation ACN 007 457 141
(Westpac);

4.3  the holder of an Australian Financial Services Licence (AFSL) numbered
233724; and

4.4  the trustee of a superannuation fund called the Asgard Independence Plan

Division Two (Asgard Fund).
A copy of BTFM’s AFSL is at “SAFA-01".
The Asgard Fund is, and was at all relevant times:

6.1 a “public offer superannuation fund” within the meaning of s 18 of the

Superannuation Industry (Supervision) Act 1993 (Cth) (SIS Act);

6.2  a “regulated superannuation fund” within the meaning of s 19 of the SIS Act;

and
6.3  registered under s 29M of the SIS Act.

Atall relevant times, different “products’ have been available through the Asgard Fund.
These products are branded differently and have different terms and conditions, and

include:

7.1  the Asgard Employer Super Account (AESA) product;
7.2 the Asgard Infinity eWrap Super Account product;

7.3 the Asgard Elements Super Account product;

7.4  the Asgard Managed Profiles Super Account product; and
7.5  the Asgard eWRAP Super Account product.

At all relevant times, a member of the Asgard Fund who held the AESA product would

be part of an “employer plan” established by an employer.

The rules by which the Asgard Fund is operated are set out in the trust deed for the
Asgard Fund (Trust Deed).

Copies of the Trust Deed as in effect at all relevant times are at “SAFA-02".
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At all relevant times, the Trust Deed allowed a member of the Asgard Fund (or, in the
case of the ASEA product, an employer) to appoint a financial adviser to provide
financial advice to the member (or, in the case of the AESA product, the employer
plan). Members of the Asgard Fund (or employers) appointed as financial advisers

representatives of a range of different AFSL holders.

Asgard Capital Management Ltd (ACML) is, and was at all relevant times:
12.1  abody corporate registered under the Corporations Act;

12.2  awholly owned subsidiary of Westpac;

12.3  the holder of an AFSL numbered 240695; and

12.4  the custodian and administrator of the Asgard Fund.

At all relevant times, BTFM and ACML were parties to an Administration Agreement

and a Custody Agreement.

Under the Administration Agreement, BTFM appointed ACML to perform certain
services in relation to the “BTFM Products”, which were defined to include the Asgard

Fund. Those services included:

14.1 receiving and processing application forms and other forms relating to the

Asgard Fund;
14.2  preparing and sending periodic statements to members of the Asgard Fund;
14.3  collecting fees payable by members of the Asgard Fund; and
14.4  holding those fees and using them to satisfy liabilities owed by BTFM.

At all relevant times, ACML performed the services referred to in paragraph 14 above

on behalf of, and as agent for, BTFM.

Under the Custody Agreement, BTFM appointed ACML as the custodian of the assets
of the “Funds”, which were defined to include the Asgard Fund. In its role as custodian

of the Asgard Fund, ACML was required to:

16.1 effect transactions in relation to the assets of the Asgard Fund on behalf of

BTFM;

16.2  hold the assets of the Asgard Fund on behalf of BTFM; and



16.3  open and maintain bank accounts to hold the moneys of the Asgard Fund, and

receive all income and payments relating to the assets of the Fund.

At all relevant times, ACML performed the services referred to in paragraph 16 above

on behalf of, and as agent for, BTFM.

Insurance held through the Asgard Fund

The master policies

At all relevant times, cl 11.2(d) of the Trust Deed provided that BTFM may:

arrange for the insurance or re-insurance of the life of a [member] or arrange for
insurance or re-insurance against the disability of a [member] with such Life
Insurance Company [or] insurance company ... selected by the Trustee.

The Trustee may effect such further or other insurances as it or they may deem
necessary or prudent.

Premiums payable on any such insurances effected by the Trustee are to be met
from the relevant [member’s account].

At all relevant times, cl 12.13.1 of the Trust Deed provided that:

The Trustee may effect insurance policies in its own name by a separate insurance
policy or as part of the insurance provided in respect of a number of [members]
under a group or master policy issued to the Trustee and the terms of an insurance
policy in respect of a [member] shall bind the [member] and any person who is
or becomes entitled to a Benefit in respect of the [member].

In its capacity as trustee of the Asgard Fund, BTFM entered into group life insurance
policies with AIA Australia Ltd (AIAA) and, from 1 January 2018, Westpac Life
Insurance Services Ltd (WLIS) in respect of members of the Asgard Fund (the master

policies).
The master policies included:
21.1  policies numbered MP8128 (or MP8395) and MP9962 (or MP8404), which

applied to members of the Asgard Fund who held the AESA product (the AESA

master policies); and

21.2  policies numbered MP9958, MP9959 and MP9961, which applied to members
of the Asgard Fund who applied for insurance branded as the Asgard Personal
Protection Plan (APPP) product (the APPP master policies).

Members of the Asgard Fund who held the AESA product could apply for insurance

cover under the APPP master policies.
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At all relevant times:

23.1

23.2

233

234

23.5

under each master policy, the insurer provided life protection cover, total and
permanent disablement (TPD) cover, and (in the case of the APPP master
policies) salary continuance cover in respect of members of the Asgard Fund

who were covered under the policy;

under each master policy, premiums were payable by BTFM to the insurer in
respect of members of the Asgard Fund who were covered under the policy at

the rates set out in the schedules to the policy;

under the APPP master policies, BTFM was permitted to charge members of
the Asgard Fund a monthly administration fee for each type of insurance cover

held under the policy;

under the AESA master policy numbered MP9962 (or MP8404), different

premium rates were applicable in respect of:

(i) members of the Asgard Fund who commenced holding the AESA
product prior to 22 October 2013 (or, from 1 January 2018, “Employer
sub-plans established within the Plan prior to 22 October 2013 which
negotiated an adviser commission of 25% to be payable”) — for these
members, the premium rate included “stamp duty, 10% Asgard
administration fee, 25% adviser commission, plus GST relating to the

fees and commissions”; and

(i)  members of the Asgard Fund who commenced holding the AESA
product on or after 22 October 2013 (or, from 1 January 2018,
“Employer sub-plans established within the Plan prior to 22 October
2013 which negotiated nil adviser commission” and “Employer sub-
plans established within the Plan on or after 22 October 2013”") — for
these members, the premium rate included “stamp duty, 10% Asgard

administration fee, plus GST relating to the fees and commissions™;

under the APPP master policies, different premium rates were applicable in

respect of:

(i) members of the Asgard Fund with benefits “greater than nil under [the]

policy immediately prior to 1 July 2014 who negotiated an adviser
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commission of 25% to be payable”” — for these members, the premium
rate included “stamp duty, 10% Asgard commission, 25% adviser
commission plus any applicable GST relating to these commissions”;

and

(i)  members of the Asgard Fund with benefits “greater than nil under [the]
policy immediately prior to 1 July 2014 who negotiated an adviser
commission of 0% to be payable” and members of the Asgard Fund
“who are insured under this policy on or after 1 July 2014 — for these
members, the premium rate included “stamp duty, 10% Asgard
commission, 0% adviser commission plus any applicable GST relating

to these commissions”.

Copies of the AESA master policies numbered MP8128 (MP8395) and MP9962 (or
MP8404) are at “SAFA-03".

Copies of the APPP master policies numbered MP9958, MP9959 and MP9961 are at
“SAFA-04”.

Commissions payable to financial advisers

The way in which members of the Asgard Fund who held the AESA product obtained
insurance cover under the AESA master policies differed from the way in which

members of the Asgard Fund obtained insurance cover under the APPP master policies.
In the case of members of the Asgard Fund who held the AESA product:

27.1 an employer would submit an application form to establish an employer plan

(employer application form), which included default insurance; and

27.2  on joining the Asgard Fund, an employee who was part of that employer plan
would automatically become entitled to insurance cover under the AESA master

policies (and could also apply for additional cover).
An example of an employer application form is at “SAFA-05".

There was no default insurance available for members of the Asgard Fund who held
products other than the AESA product. However, such a member could submit an

application form for insurance branded as the APPP product (APPP application form).

An example of an APPP application form is at “SAFA-06".
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At all relevant times:

31.1 the employer application form included a section headed “Group Insurance
Commission”, in which the employer’s financial adviser was invited to indicate
“the level of remuneration that your adviser will charge”, being an amount up

to a maximum of 27.5% (including GST); and

31.2 the APPP application form included a section headed “Adviser details —
financial adviser to complete”, in which the member’s financial adviser was
invited to tick a box to indicate whether the “Adviser commission (including

GST)” would be 0%, 5.5%, 11%, 16.5%, 22% or 27.5%.
At all relevant times:

32.1 the section of the employer application form referred to in paragraph 31.1
above, read together with the relevant PDS, constituted an open offer to
financial advisers to the effect that, if an adviser arranged for an employer to
apply to establish an employer plan with default insurance, the adviser would
receive the nominated commission for each member of the plan with default

insurance cover; and

32.2  the section of the APPP application form referred to in paragraph 31.2 above,
read together with the relevant PDS, constituted an open offer to financial
advisers to the effect that, if the adviser arranged for their client to apply for
insurance cover under a policy and that application was accepted, the adviser

would receive the nominated commission.

In both cases, the adviser accepted the offer by including their name and other details
on the application form. This created an agreement between BTFM and the adviser

under which BTFM agreed to pay the commission to the financial adviser.
Deduction of insurance fees

At all relevant times, cl 5.1 of the Trust Deed required BTFM to establish and maintain
an account in respect of each member of the Asgard Fund. BTFM was required to credit
certain amounts to a member’s account, and was entitled to debit certain amounts from

such an account.

The amounts that BTFM was required to credit to a member’s account included “any

Insured Benefit”, “when received to that member’s account”. An “Insured Benefit” was



defined as “the proceeds of any Benefit arranged by the Trustee in respect of a
[member] at the request of the [member], or in the Trustee’s discretion, pursuant to

Clause 11.2(d) with an Insurer”.

36. The amounts that BTFM was entitled to debit from a member’s account included the
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following “debits, costs, charges and expenses”, “when incurred in that [member’s

account]”:

(n) the cost of any Insured Benefit, including the cost of any insurance policy
administration fee payable to the Trustee, which has been approved in
writing by the [member];

(1) any commission or brokerage paid including in respect of an application
or agreement to procure applications for participation in the relevant
Division;

(uu)  any amount which the Trustee is to pay from the [member’s account]
including any amount which the [member] has authorised the Trustee to
pay from the [member’s account] (howsoever the [member] may have
done so) including without limitation any remuneration, fee,
compensation or commission or brokerage howsoever described to the
financial adviser of the [member] whether in respect of an application or
agreement to procure applications for participation in the relevant
Division or by way of a trailing fee or otherwise.

37.  Atall relevant times prior to 1 January 2018, BTFM and ATAA were parties to a Group

Administration Agreement. Clauses 6.1 to 6.3 of that agreement provided that:

6.1 [BTFM] shall pay to AIAA the net premium (premium less up to 35%
commission and any applicable GST) based on the rates set out in
Schedule 3 for cover provided under the Policies. These rates may
change from time to time as agreed by both parties.

6.2 AIAA acknowledges that [BTFM] is entitled to retain up to 35%
commission (plus GST) of the premium charged by AIAA for cover
under the Policies ... and does so in its personal capacity and not in its
capacity as trustee of the Scheme.

6.3 From the amount retained by [BTFM] under clause 6.2, [BTFM] will pay
as commission to financial advisers on AIAA’s behalf up to 25% (plus
GST) of the premium charged by AIAA for cover under the Policies,
where permitted by law.

38. A copy of the Group Administration Agreement is at “SAFA-07".

39.  Pursuant to the Trust Deed, the Administration Agreement, the Custody Agreement and
the Group Administration Agreement, ACML:

39.1 debited insurance fees from members’ accounts;
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39.2  paid the net premium to the insurer;
39.3 retained the administration fees payable to BTFM; and

39.4  where the insurance fees included adviser commissions, paid those amounts to
financial advisers (or relevant advice licensees) (apart from some cases,

described below, where the amount was held in a holding account).

At all relevant times, ACML engaged in the conduct referred to in paragraph 39 above
on behalf of, and as agent for, BTFM.

Periodic statements

ACML issued periodic statements to members of the Asgard Fund. Periodic statements

were issued:

41.1 annually to members who held the Asgard eWrap Super Account product or the

Asgard Elements Super Account product; and
41.2  six-monthly to members who held other types of products in the Asgard Fund.

At all relevant times, in issuing periodic statements to members of the Asgard Fund,

ACML acted on behalf of, and as agent for, BTFM.
The periodic statements followed a common format.

For members whose financial adviser agreed to BTFM disclosing to the member the

remuneration received by the financial adviser, the member’s periodic statement:

44.1 included a section headed “Financial Advice Remuneration”, which disclosed
the amount of commissions paid to the member’s financial adviser over the
period covered by the statement, and the advice fees paid to the member’s

financial adviser over that period;

44.2  included a note to that section, which said “Ongoing financial planning advice
fees and commissions have been paid to your financial adviser (or licensee) as
remuneration ... [tJhese fees are included as part of any fees and expenses

and/or insurance fees already shown in this report”; and

44.3 included a section headed “Insurance Fees”, which set out the fees deducted
from the member’s account for the insurance cover held by the member under
the relevant master policy over the period covered by the statement, and the tax

deductions in respect of those fees.
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An example of a periodic statement for a member whose financial adviser agreed to
BTFM disclosing to the member the remuneration received by the financial adviser is

at “SAFA-08”.

For members whose financial adviser did not agree to BTFM disclosing to the member

the remuneration received by the financial adviser, the member’s periodic statement:

46.1 included a section headed “Insurance Fees”, which set out the fees deducted
from the member’s account for the insurance cover held by the member under
the relevant master policy over the period covered by the statement, and the tax

deductions in respect of those fees; and

46.2 did not include a section headed “Financial Advice Remuneration” or the note

referred to in paragraph 44.2 above.

An example of a periodic statement for a member whose financial adviser did not opt
to disclose to the member the remuneration received by the financial adviser is at

“SAFA-09”.
Insurance held outside of the Asgard Fund

BTFM also entered into insurance policies with AIAA or, from 1 January 2018, WLIS
that were not in respect of members of the Asgard Fund (the outside super policies).

These policies were numbered MP9960.

Individuals who were not members of the Asgard Fund could apply to be covered under

the outside super policies.
At all relevant times, under each of the outside super policies:

50.1 the insurer provided life protection cover, TPD cover, trauma cover, income
protection cover and business expenses cover in respect of individuals who were

covered under the respective policy;

50.2 premiums were payable by BTFM to the insurer at the rates set out in the

schedules to the respective policy;

50.3 BTFM was permitted to charge individuals who were covered under the policy

an administration fee; and

50.4 different premium rates were applicable in respect of:

10
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@) individuals with cover “greater than nil under [the] policy immediately
prior to 1 July 2014 who negotiated an adviser commission of 25% to
be payable” — for these persons, the premium rate included “‘stamp
duty, 10% Asgard commission, 25% adviser commission plus GST

relating to these commissions”; and

(ii) individuals with cover “greater than nil under [the] policy immediately
prior to 1 July 2014 who negotiated an adviser commission of 0% to be
payable” and persons “who are insured under this policy on or after
1 July 2014 — for these persons, the premium rate included “stamp
duty, 10% Asgard commission, 0% adviser commission plus GST

relating to these commissions”.
Copies of the outside super policies are at “SAFA-10".

Individuals who applied for cover under the outside super policies included individuals
who held managed investment products with BTFM. Such individuals could pay

insurance premiums through deductions from their investment account, or separately.
FAILURE TO STOP DEDUCTING COMMISSIONS

With effect from 1 July 2012, the Corporations Amendment (Further Future of
Financial Advice Measures) Act 2012 (Cth) introduced Div 4 of Pt 7.7A to the
Corporations Act. Subject to certain exceptions, the provisions of Div 4 of Pt 7.7A
prohibited an issuer or seller of a financial product from giving a financial services

licensee, or a representative of a financial services licensee, conflicted remuneration.

Following the introduction of Div 4 of Pt 7.7A, BTFM issued PDSs for the AESA
product and the APPP product which stated that commissions would not be paid to
financial advisers or advice licensees in respect of insurance cover issued to members

of the Asgard Fund:

54.1 after 20 October 2013, in respect of insurance held under the AESA master

policies; or
54.2  after 1 July 2014, in respect of insurance held under the APPP master policies.

This was reflected in the different premium rate tables in the AESA master policy

numbered MP9962 (or MP8404) and the APPP master policies:

11
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55.1 the premium rate tables referred to in paragraphs 23.4(i) and 23.5(i) above are

referred to below as the commission-inclusive rate tables; and

55.2  the premium rate tables referred to in paragraphs 23.4(ii) and 23.5(ii) above are

referred to below as the commission-exclusive rate tables.

However, after 20 October 2013 and 1 July 2014, BTFM continued to deduct from
members’ accounts, and pay to financial advisers and advice licensees, commissions in
respect of insurance cover held by members under the master policies. These included

commissions that should not have been deducted and paid:

56.1 because the member first obtained insurance cover after 22 October 2013 or

1 July 2014; or

56.2  because, although the member obtained insurance cover before 22 October 2013
or 1 July 2014, the arrangement pursuant to which the commissions were paid

was subsequently terminated.

The issue referred to in paragraph 56.1 above was not identified by BTFM until about
January 2020. The issue referred to in paragraph 56.2 above, which BTFM identified
in the course of investigating the issue referred to in paragraph 56.1, was not identified

until about June 2020.
Further, from around 1 July 2014, BTFM:

58.1 introduced processes which allowed members of the Asgard Fund, and other
persons who held insurance cover under the outside super policies, to elect to

remove a financial adviser from their account; and

58.2 introduced processes which were intended to reduce the insurance fees charged
to the account of such a person by the amount of the commission that would
otherwise have been paid to the person’s financial adviser in respect of the

insurance product.

However, those systems and processes did not reduce the amount of insurance fees
charged to the account of some persons who elected to remove a financial adviser from
their account. The amount equivalent to the commission that would have been paid to
the financial adviser continued to be charged to the person’s account. That amount was

not paid to the financial adviser, but was instead held in a holding account.

This issue was identified by BTFM in about February 2019.

12
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MISLEADING OR DECEPTIVE CONDUCT
Adviser commissions incident

Each time ACML (on behalf of BTFM) provided a periodic statement to a member of
the Asgard Fund who held insurance cover under one of the master policies, ACML

(on behalf of BTFM) represented to the member that:

61.1 the amount shown in the periodic statement as having been deducted as an
insurance fee represented the amount that the member was required to pay as an

insurance fee; and

61.2 BTFM was permitted to deduct the amount shown in the periodic statement as

having been deducted from the member’s account as an insurance fee.

For the purposes of s 12DB(1) of the ASIC Act, the representation referred to in
paragraph 61.1 is a representation “with respect to the price of services” within the
meaning of s 12DB(1)(g), and the representation referred to in paragraph 61.2 is a
representation “concerning the existence ... of any ... right” within the meaning of

s 12DB(1)(i).
The conduct referred to in paragraph 61 above was conduct:

63.1 “in trade and commerce” and “in relation to financial services” within the

meaning of s 12DA(1) of the ASIC Act;

63.2  “in trade and commerce” and “in connection with the supply ... of financial

services” within the meaning of s 12DB(1) of the ASIC Act; and

63.3  “in relation to a financial product” within the meaning of s 1041H(1) of the

Corporations Act,
because:

63.4 in relation to ss 12DA(1) and 12DB(1) of the ASIC Act, it was conduct in
relation to, or in connection with, the provision of a service otherwise supplied
in relation to a financial product, namely a beneficial interest in the Asgard

Fund; and

63.5 inrelation to s 1041H(1) of the Corporations Act, it was conduct in relation to

a financial product, namely a beneficial interest in the Asgard Fund.

13
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67.

The conduct referred to in paragraph 61 above was, by reason of s 12GH(2) of the ASIC
Act and s 769B(1) of the Corporations Act, taken to have been engaged in also by
BTFM.

New insurance cover after 22 October 2013 or 1 July 2014
Under the terms of the master policies, where a member of the Asgard Fund:

65.1 first obtained insurance cover under the AESA master policy numbered

MP9962 (or MP8404) after 22 October 2013; or
65.2  first obtained insurance cover under the APPP master policies after 1 July 2014,

the applicable premium rate table in respect of that member’s insurance cover did not
include an amount payable as commission and the amount that BTFM was permitted

to deduct from the member’s account as an insurance fee was reduced accordingly.
Thus, where a member of the Asgard Fund:

66.1 first obtained insurance cover under the AESA master policy numbered

MP9962 (or MP8404) after 22 October 2013; or
66.2 first obtained insurance cover under the APPP master policies after 1 July 2014,

and, after 22 October 2013 or 1 July 2014 (as applicable), ACML (on behalf of BTFM)
deducted from the member’s account insurance fees based on the commission-inclusive
rate tables, which included a commission payable to a financial adviser, the conduct
referred to in paragraph 61 above was misleading or deceptive, and the representations
referred to in paragraph 61 above were false or misleading, because the insurance fees
that were deducted included commissions that were not permitted to be deducted from

the member’s account.

The members of the Asgard Fund affected by this conduct are identified in Schedule
A. In respect of each of the members of the Asgard Fund identified in column 1 of

Schedule A:

67.1 the member obtained insurance cover under the master policies on the date
identified in column 4, being a date after 22 October 2013 or 1 July 2014 (as
applicable);

67.2 ACML (on behalf of BTFM) deducted from that member’s account insurance

fees based on the commission-inclusive rate tables, which included

14
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69.

D.1.2

70.

commissions in the amount shown in column 9, over the period shown in

column 10, at the intervals identified in column 11; and

67.3  over the period shown in column 10, the member received periodic statements

at the intervals identified in column 12.

In the circumstances described above, BTFM contravened ss 12DA(1) and 12DB(1) of
the ASIC Act and s 1041H(1) of the Corporations Act:

68.1  during the period from 30 November 2015 to 21 September 2020 in respect of
members of the Asgard Fund who held insurance cover under the AESA master

policies; and

68.2  during the period from 30 November 2015 to 4 December 2020 in respect of
members of the Asgard Fund who held insurance cover under the APPP master

policies,

by representing that insurance fees had been properly deducted from the accounts of
members who obtained insurance cover under the AESA master policies on or after
22 October 2013, or who obtained insurance cover under the APPP master policies on
or after 1 July 2014, being the members identified in Schedule A, when in fact the
insurance fees that were deducted included commissions that were not permitted to be

deducted from the member’s account.

During the period from 30 November 2015 to 4 December 2020, the total amount of
insurance fees improperly deducted from the accounts of the members of the Asgard

Fund identified in Schedule A was approximately $170,403.37.
Termination of certain arrangements
Further, where:

70.1 a member of the Asgard Fund first obtained insurance cover under the AESA
master policy numbered MP9962 (or MP8404) or the APPP master policies
before 1 July 2013; and

70.2  after 1 July 2013, the arrangement pursuant to which insurance commissions
were paid to a financial adviser in respect of that insurance cover was

terminated,

15
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72.

then, from the date on which the arrangement was terminated, BTFM was no longer
permitted or was no longer required to deduct from the member’s account an amount
equivalent to the commissions previously paid to the financial adviser in respect of the

member’s insurance cover.
Thus, where:

71.1 a member of the Asgard Fund first obtained insurance cover under the AESA
master policy numbered MP9962 (or MP8404) or first obtained insurance cover
under the APPP master policies before 1 July 2013; and

71.2  after 1 July 2013, the arrangement pursuant to which insurance commissions
were paid to a financial adviser in respect of that insurance cover was

terminated,

and, after the date on which the arrangement was terminated, ACML (on behalf of
BTFM) deducted an amount equivalent to the commissions previously paid to the
financial adviser, the conduct referred to in paragraph 61 above was misleading or
deceptive, and the representations referred to in paragraph 61 above were false or
misleading, because, following the termination of the arrangement, insurance
commissions were not permitted or were not required to be deducted from the

member’s account.

The members of the Asgard Fund who have been confirmed as having been affected by
this conduct as at the date of this SAFA are identified in Schedule B. In respect of each
of the members of the Asgard Fund identified in column 1 of Schedule B:

72.1  the member obtained insurance cover under the master policies on the date

identified in column 4, being a date before 1 July 2013;

72.2  the relevant arrangement with a financial adviser was terminated on or before

the date shown in column 9;

72.3 ACML (on behalf of BTFM) deducted from that member’s account insurance
commissions in the amount shown in column 10, over the period shown in

column 11, at the intervals identified in column 12; and

72.4  over the period shown in column 11, the member received periodic statements

at the intervals identified in column 13.
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73.

74.

75.

76.

In addition to those members identified in Schedule B, as part of its review of the
remediation processes described in paragraphs 116 and 117 below, BTFM has
identified a further approximately 2,833 members of the Asgard Fund that are likely to
have been affected by this conduct on or after 30 November 2015. Once BTFM has
completed its validation exercise in respect of these members, the parties intend to file
a further schedule with the Court which identifies the additional members of the Asgard
Fund that have been affected by this conduct.

In the circumstances described above, BTFM contravened ss 12DA(1) and 12DB(1) of
the ASIC Act and s 1041H(1) of the Corporations Act:

74.1  during the period from 30 November 2015 to 21 December 2020 in respect of
members of the Asgard Fund who held insurance cover under the AESA

policies; and

74.2  during the period from 30 November 2015 to 7 December 2020 in respect of
members of the Asgard Fund who held insurance cover under the APPP

policies,

by representing that insurance fees had been deducted as permitted or required from the

accounts of members:

74.3  who obtained insurance cover under the AESA master policies or the APPP

master policies before 1 July 2013; and

74.4 in respect of whom, after 1 July 2013, the arrangement pursuant to which

insurance commissions were paid to a financial adviser was terminated,

being the members identified in Schedule B and the additional impacted members
described in paragraph 73 above, when, in fact, following the termination of the
arrangement, the insurance fees that were deducted included commissions that were not

permitted or were not required to be deducted from the member’s account.

During the period from 30 November 2015 to 21 December 2020, the total amount of
insurance commissions improperly deducted from the accounts of the members of the

Asgard Fund identified in Schedule B was approximately $4,571,689.03

During the period from 30 November 2015 to 21 December 2020, the total amount of
insurance commissions improperly deducted from the accounts of the additional

impacted members identified in paragraph 73 above was approximately $1.55 million.
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D.2

77.

78.

79.

80.

8l1.

82.

Previously advised customer incident

As part of its processes which allowed for members of the Asgard Fund, and other
persons who held insurance under the outside super policies, to elect to remove a
financial adviser from their account, BTFM (or ACML on behalf of BTFM) made
available a form titled “Request to remove a financial adviser from an account” (the

removal form).
An example of the removal form is at “SAFA-11".

By giving persons the removal form, and by accepting completed versions of the form,
BTFM (or ACML on behalf of BTFM) represented that fees paid from the person’s
account to the person’s financial adviser would generally cease being paid from the

account.

Thus, each time ACML (on behalf of BTFM) provided a periodic statement to a
member of the Asgard Fund who held insurance cover under the master policies, and
who had returned a completed removal form, ACML (on behalf of BTFM) represented
to the member that the insurance fee did not include any fee payable to the member’s

financial adviser.

For the purposes of s 12DB(1) of the ASIC Act, the representation referred to in
paragraph 80 is a representation “with respect to the price of services” within the

meaning of s 12DB(1)(g).
The conduct referred to in paragraphs 79 to 80 above was conduct:

82.1 “in trade and commerce” and “in relation to financial services” within the

meaning of' s 12DA(1) of the ASIC Act;

82.2  “in trade and commerce” and “in connection with the supply ... of financial

services” within the meaning of s 12DB(1) of the ASIC Act; and

82.3  “in relation to a financial product” within the meaning of s 1041H(1) of the

Corporations Act,
because:

82.4 in relation to ss 12DA(1) and 12DB(1) of the ASIC Act, it was conduct in

relation to, or in connection with, the provision of a service otherwise supplied
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83.

84.

8s.

86.

in relation to a financial product, namely a beneficial interest in the Asgard

Fund; and

82.5 in relation to s 1041H(1) of the Corporations Act, it was conduct in relation to

a financial product, namely a beneficial interest in the Asgard Fund.

To the extent that it was engaged in by ACML, the conduct referred to in paragraphs
77 to 80 above was, by reason of s 12GH(2) of the ASIC Act and s 769B(1) of the
Corporations Act, taken to have been engaged in also by BTFM.

In fact the systems and processes of BTFM to process removal forms did not ensure
that the amounts deducted from the account of some persons who returned a completed
removal form would be reduced by an amount equivalent to the commissions
previously paid to the person’s financial adviser in respect of the person’s insurance

cover.
Thus, where:
85.1 amember of the Asgard Fund returned a completed removal form; and

85.2  after the date on which the member returned the form, ACML (on behalf of
BTFM) continued to deduct from the member’s account amounts equivalent to
the commissions previously paid to the financial adviser in respect of the

member’s insurance cover,

the conduct referred to in paragraphs 77 to 80 above was misleading or deceptive, and
the representations referred to in paragraphs 79 to 80 above were false or misleading,
because, after the date on which the member returned the form, insurance commissions

were not permitted to be deducted from the member’s account.

The persons affected by this conduct are identified in Schedule C. In respect of each of

the persons identified in column 1 of Schedule C:

86.1 the person obtained insurance cover under the master policies on the date

identified in column 3;

86.2 the member returned a removal form to BTFM (or ACML on behalf of BTFM)

on about the date shown in column 8;

86.3 ACML (on behalf of BTFM) charged that person commissions in the amount

shown in column 10, over the period shown in column 9; and
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87.

88.

89.

90.

91.

86.4  over the period shown in column 9, the member received periodic statements at

the intervals identified in column 11.

In the circumstances described above, BTFM contravened ss 12DA(1) and 12DB(1) of
the ASIC Act and s 1041H(1) of the Corporations Act during the period from
30 November 2015 to 22 June 2020 in respect of members of the Asgard Fund who:

87.1  held insurance cover under the master policies; and
87.2 returned a removal form to BTFM on or after 30 November 2015,

being the persons identified in Schedule C, by representing that the insurance fees
charged to those members did not include any fee payable to the member’s financial
adviser, when in fact the systems and processes of BTFM to process removal forms did
not ensure that the fees charged to the account of a person who returned a removal form
would be reduced by an amount equivalent to the commissions previously paid to the

person’s financial adviser in respect of the person’s insurance cover.

During the period from 30 November 2015 to 22 June 2020, the total amount of
insurance commissions improperly deducted from the accounts of the members of the

Asgard Fund identified in Schedule C was approximately $7,927.00.
CONFLICTED REMUNERATION

As the trustee of the Asgard Fund, BTFM is the issuer of beneficial interests in the
Asgard Fund, which are superannuation products and financial products. BTFM is

therefore the issuer of a financial product.
BTFM entered into an agreement with financial advisers:

90.1 to the effect that the adviser would receive commissions in respect of each
person who joined an employer plan with default insurance cover under the

AESA master policies; or

90.2 to the effect that the adviser would receive commissions in respect of a person

applying for insurance cover under the APPP master policies.

Each time ACML (on behalf of BTFM) paid commissions to a financial adviser (or
advice licensee) pursuant to an agreement of the kind described in paragraph 90 above,
ACML (on behalf of BTFM) provided a benefit to the financial adviser (or advice

licensee) — namely, the payment of commissions in respect of insurance cover
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92.

93.

94.

95.

96.

obtained by a member of the Asgard Fund under the master policies, which commission

was paid at the percentage rate nominated in the relevant application form.

The conduct referred to in paragraph 91 above was, by reason of' s 12GH(2) of the ASIC
Act and s 769B(1) of the Corporations Act, taken to have been engaged in also by
BTFM.

At all relevant times, each of the financial advisers or advice licensees to whom BTFM
gave the benefits described in paragraph 91 above provided financial product advice to

persons as retail clients.
Features of the benefits referred to in paragraph 91 above included that:

94.1 the commissions would be paid only if a member obtained insurance cover

under the master policies; and

94.2  the amount of the commissions was a percentage of the amount payable as an

insurance premium by BTFM to the insurer in respect of the client.

The nature of the benefits referred to in paragraph 91 above, and the circumstances in
which those benefits were given, were such that the benefits could reasonably have
been expected to influence the financial product advice given to retail clients by the
financial adviser or advice licensee to whom the benefit was given. In particular, the

benefits could reasonably be expected to make a financial adviser:
95.1 more likely to recommend that:
i) an employer establish an employer plan; or

(ii)  a person apply for insurance cover under the master policies, or apply

for a higher level of cover; and
95.2 less likely to recommend that:
@i) a person switch to a different insurance provider; or

(ii)  aperson retain their existing cover rather than upgrade to a higher level

of cover.

The “grandfathering” exception in s 1528 of the Corporations Act did not apply to the

giving of the benefit referred to in paragraph 91 above in circumstances where:

21



97.

98.

99.

96.1

96.2

96.3

the agreement pursuant to which the benefit was given was entered into before
1 July 2013;

after 1 July 2013, that agreement was terminated; and

the benefit was given after the agreement was terminated.

The members of the Asgard Fund in respect of whom the benefits referred to in

paragraph 91 above have been confirmed (as at the date of this SAFA) as having been

given are identified in Schedules D and E.

In respect of each of the members of the Asgard Fund identified in column 1 of

Schedule D:

98.1

98.2

98.3

the member obtained insurance cover under the master policies on the date
identified in column 4, being a date on or after 20 October 2013 (for members
who held insurance cover under the AESA master policies) or 1 July 2014 (for

members who held insurance cover under the APPP master policies);

on about the date identified in column 4, BTFM promised to pay the financial
adviser of the member identified in column 1 (or the relevant advice licensee)
commissions in respect of insurance cover obtained by the member under the
master policies, which commission would be paid at the percentage rate

nominated in the relevant application form; and

over the period shown in column 10, being a period commencing on or after
30 November 2015, ACML (on behalf of BTFM) paid commissions to the
financial adviser (or the relevant advice licensee) pursuant to that agreement in

the total amount shown in column 9.

In respect of each of the members of the Asgard Fund identified in column 1 of

Schedule E:

99.1

99.2

the member obtained insurance cover under the master policies on the date

identified in column 4, being a date before 1 July 2013;

on about the date identified in column 4, BTFM promised to pay the financial
adviser of the member identified in column 1 (or the relevant advice licensee)
commissions in respect of insurance cover obtained by the member under the
master policies, which commission would be paid at the percentage rate

nominated in the relevant application form;
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100.

101.

102.

103.

99.3  the arrangement pursuant to which those commissions were paid to the financial

adviser was terminated on or before the date shown in column 9; and

99.4  over the period shown in column 11, being a period commencing on or after
30 November 2015 and on or after the date shown in column 9, ACML (on
behalf of BTFM) continued to pay commissions to the financial adviser (or the

relevant advice licensee) in the total amount shown in column 10.

In addition to those members identified in Schedules D and E, BTFM has recently
identified a further approximately 2,833 members of the Asgard Fund that are likely to
have been affected by this conduct on or after 30 November 2015. Once BTFM has
completed its validation exercise in respect of these members, the parties intend to file
a further schedule with the Court which identifies the additional members of the Asgard
Fund that have been affected by this conduct.

In the circumstances described above, BTFM contravened s 963K of the Corporations
Act during the period from 30 November 2015 to 21 December 2020 by giving
conflicted remuneration to financial advisers or their advice licensees in respect of
insurance cover held by members of the Asgard Fund, being, in respect of the persons
identified in Schedules D and E and the additional impacted members described at
paragraph 100 above, the payment of commissions in respect of insurance cover
obtained by members of the Asgard Fund under the master policies, which commission

was paid at the percentage rate nominated in the relevant application form.

During the period from 30 November 2015 to 21 December 2020, the total amount of

conflicted remuneration paid to financial advisers (or advice licensees):
102.1 in respect of the persons named in Schedule D was approximately $166,612.71;

102.2 in respect of the persons named in Schedule E was approximately
$4,571,689.03; and

102.3 in respect of the additional impacted members described at paragraph 100 above

was approximately $1.55 million.
OBLIGATIONS OF AFSL HOLDERS

At all relevant times, one of the conditions on BTFM’s AFSL was that BTFM “must
establish and maintain compliance measures that ensure, as far as is reasonably

practicable, that [BTFM] complies with the provisions of the financial services laws”.
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104.

105.

The causes of BTFM’s conduct referred to in paragraph 56 above included:

104.1

104.2

104.3

104.4

staff and systems errors that caused commissions to be incorrectly applied to

members’ accounts as part of the insurance application process;

BTFM had inadequate controls to prevent or detect commissions being
deducted from members’ accounts in error, with the result that BTFM failed to
identify that it was deducting amounts that it was not permitted or was not
required to deduct until early 2020 — by which time it had been deducting those

amounts in some cases for more than six years;

BTFM failed to ensure that financial advisers and their clients understood that
the option to pay commissions set out in the application form for insurance
under the APPP master policies after 1 July 2014 applied only to standalone
insurance cover held outside of the Asgard Fund, and not to insurance cover

held within the Asgard Fund; and

there were delays between when commissions were no longer payable in respect
of insurance cover held under the AESA master policies, and when BTFM
began monitoring the accounts of members who held the AESA product for

commissions incorrectly charged.

The causes of BTFM failing to stop charging commissions to members of the Asgard

Fund and other persons who terminated their arrangements with their financial adviser

or returned a removal form included:

105.1

105.2

105.3

the reports used by BTFM to identify customers who had removed a financial
adviser from their account had gaps in their coverage of relevant products, with
the result that amounts charged to customers were not reduced by the correct

amount;

BTFM failed to include customers who held insurance outside of the Asgard
Fund in its processes for reducing amounts charged to customers who had

removed a financial adviser from their account; and

BTFM had inadequate controls to prevent or detect commissions being
deducted from members’ accounts in error, with the result that BTFM failed to
identify that it was deducting amounts that it was not permitted to deduct until

early 2019.
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106.

107.

108.

109.

110.

Having regard to:

106.1 the admitted contraventions of ss 12DA and 12DB of'the ASIC Act and ss 963K
and 1041H of the Corporations Act referred to in paragraphs 68, 74, 87 and 101

above;

106.2 the period of time over which those contraventions extended, and the failure by

BTFM to detect the contraventions during that period of time; and

106.3 the failings identified in paragraphs 104 and 105 above, which caused or

contributed to the contraventions,

BTFM contravened s 912A(1)(b) of the Corporations Act during the period from
30 November 2015 to 21 December 2020 by failing to establish and maintain
compliance measures that ensured, as far as is reasonably practicable, that BTFM

complied with the provisions of the financial services laws.

Further, having regard to the admitted contraventions of ss 12DA and 12DB of the
ASIC Act and ss 963K and 1041H of the Corporations Act referred to in paragraphs
68, 74, 87 and 101 above, BTFM contravened s 912A(1)(c) of the Corporations Act by

failing to comply with the financial services laws.
MATTERS RELEVANT TO PENALTY

Westpac is one of Australia’s largest financial institutions. In its 2020 Full Financial
Year Results announcement, Westpac recorded its revenue from ordinary activities as

over $2.3 billion.

Wholly owned subsidiaries of Westpac, BTFM and ACML were found to have
contravened ss 12DB(1)(g) and 12DA(1) of the ASIC Act and s 1041H of the
Corporations Act for misrepresentations made to customers, that no adviser fees were
being charged to customers when such fees were being charged: ASIC v BT Funds
Management Ltd [2021] FCA 844. Each defendant was ordered to pay a pecuniary
penalty of $1.5 million in respect of the s 12DB(1)(g) contraventions. A copy of the
reasons for judgment in ASIC v BT Funds Management Ltd [2021] FCA 844 is
at“SAFA-12".

Wholly owned subsidiaries of Westpac, Westpac Securities Limited and BTFM were
found to have contravened ss 912A(1)(b), 912A(1)(c), 946A, 961B(1) and 961K (2) of

the Corporations Act, for failing to comply with the “best interests obligations” when
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111.

providing personal advice concerning financial products to retail customers: ASIC v
Westpac Securities Administration Ltd (2019) 272 FCR 170; Westpac Securities
Administration Ltd v ASIC (2021) 95 ALJR 149. They were ordered to pay pecuniary

penalties of $7.5 million and $3 million respectively in respect of the contraventions of

s 961K (2) of the Corporations Act: ASIC v Westpac Securities Administration Ltd, in
the matter of Westpac Securities Administration Ltd [2021] FCA 1008.

The conduct giving rise to the contraventions:

111.1

111.2

was not deliberate, and the result of system and processing errors and
inadequacies and an inadequate risk management framework, including: control

gaps, detective report deficiencies, inadequate staff training; and

was not sanctioned by senior management of BTFM.

Identification, reporting and rectification — adviser commissions incident

112.

In respect of the issue described in paragraphs 54 to 57 above:

112.1

112.2

112.3

112.4

at all material times, BTFM had a system whereby it conducted searches to
identify the payment of insurance commissions to the financial advisers of
members who had obtained cover under AESA and APPP master policies after
20 October 2013 and 1 July 2014 (as applicable), with the objective of ensuring

that insurance commissions that were not permitted to be paid were not paid;

on 17 January 2020, BTFM identified that, due to a system error, the searches
did not cover the accounts of some members who had obtained cover under the
AESA master policy, and that insurance commissions were continuing to be

paid to the financial advisers of some of those members;

upon identifying the issue, on 17 January 2020, BTFM commenced an analysis
of the impact and root cause of the issue. On 18 March 2020, a report setting
out the initial findings of the analysis was prepared. Further analysis and
investigation of the impact and root cause of the issue was carried out after the

report was provided;

in or about June 2020, following further analysis, it was determined to expand
the scope of the investigation in order to ascertain whether insurance
commissions had been incorrectly paid to the financial advisers of members

who had obtained cover under AESA and APPP master policies apart from the
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112.5

112.6

112.7

112.8

112.9

initial cohort of members identified in January 2020. An objective of the
expanded scope of the investigation was to consider where insurance
commission arrangements had been permissible under grandfathering

arrangements but those arrangements had since ceased;

between June and August 2020, further investigations were carried out to
determine the number of members affected and the financial impact having

regard to the expanded scope of the investigation;

on 16 August 2020, for affected members identified at that time who had
obtained cover under the AESA master policy, payment of insurance
commissions to financial advisers ceased. BTFM was not able to cease
payments for the balance of the affected members who had obtained cover under

the AESA master policy for the reasons set out in paragraph 113 below;
on 26 August 2020:

>i) BTFM made a breach notification in respect of the incident to ASIC

pursuant to s 912D of the Corporations Act; and

(ii) for affected members identified at that time who had obtained cover
under the APPP master policy, payment of insurance commissions to
financial advisers ceased. BTFM was not able to cease payments for the
balance of the affected members who had obtained cover under the

APPP master policy for the reasons set out in paragraph 113 below.

in December 2020, before the grandfathering regime ended on 31 December
2020 pursuant to the Treasury Laws Amendment (Ending Grandfathered
Conflicted Remuneration) Act 2019 (Cth), BTFM implemented systems
changes to remove all insurance commissions from insurance accounts linked

to superannuation.

in January 2021, BTFM implemented new controls and processes whereby it
conducted further searches with the objective of ensuring that insurance
commissions were not being deducted from insurance accounts linked to
superannuation. In addition, BTFM validated the effectiveness of the systems

changes implemented in December 2020 described in paragraph 112.8 above.
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113.

112.10 from March 2021, BTFM further enhanced the new controls and processes by
increasing the number of times the searches were run over accounts to identify

any insurance commissions from once every three months to once per week.

Between 26 August 2020 and 21 December 2020, insurance commission payments
continued to be made to the financial advisers of 1103 member accounts who had
obtained cover under the AESA or the APPP master policies. Commissions continued
for these members because they had not been identified as having been impacted by the
adviser commissions incident in the initial impact estimates prepared by BTFM in
August 2020. All such payments ceased by 21 December 2020. These members were
subsequently identified as falling within the scope of the adviser commissions incident

and were remediated as part of the process described in paragraphs 114 to 118 below.

Remediation — adviser commissions incident

114.

115.

116.

117.

From April 2021, BTFM conducted remediation of the adviser commissions incident
in three phases, each phase processing remediation payments to different cohorts of
impacted members. BTFM took this approach to ensure members whose entitlements
to remediation were less time consuming to assess were remediated as quickly as

possible.

By 31 December 2021, BTFM will have paid approximately $11,966,000 in
remediation to approximately 8,063 customers in respect of the adviser commissions
incident. Every member who has been identified by BTFM as having been financially

impacted by the incident will be remediated by 31 December 2021.
BTFM has engaged PricewaterhouseCoopers (PwC) to:
116.1 validate the calculation of remediation payments (which is now complete); and

116.2 review the business rules applied across customer cohorts to determine
remediation eligibility with specific focus on those customers deemed out of
scope for remediation (which is ongoing in accordance with paragraph 117

below).

In addition, BTFM is undertaking an additional validation of the remediation process
which is to be completed by the end of November 2021. To the extent that PwC's

validation process or the validation process set out in paragraph 116 above require a
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further phase of member remediation, PwC will validate the calculation of the

additional remediation payments.

118. BTFM has kept ASIC informed of the remediation process including by providing
ASIC with update letters on the following dates:

118.1 13 November 2020;

118.2 26 February 2021;

118.3 30 June 2021;

118.4 30 August 2021; and

118.5 13 October 2021.
Identification, reporting and rectification — previously advised clients incident
119.  In respect of the issue described in paragraphs 58 to 60 above:

119.1 from 1 July 2014:

) BTFM had a process whereby members of the Fund could elect to
terminate the relationship with their financial adviser by returning a

completed removal form to BTFM; and

(i)  members whose relationship with their financial adviser was terminated

by this process were known as “previously advised clients™;

119.2 where a member who was covered by one of the master policies returned a

completed removal form to BTFM:

) payments of commission to the member’s financial adviser in respect of

the insurance product ceased; and

(i)  BTFM’s practice was to reduce the amount of insurance fees deducted
from the member's account by an amount equivalent to the amount of
commission that would otherwise have been paid to the member’s

financial adviser in respect of the insurance product;

119.3 onorabout 11 February 2019, a Product Manager at BTFM identified a possible
“process gap” in respect of some previously advised clients who were covered
by the APPP master policy, but it was not understood how many clients were

affected;
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1194

119.5

119.6

119.7

119.8

by June 2019, BTFM had identified that the “process gap” gave rise to a
compliance issue whereby insurance fees were not being reduced for some
previously advised clients who were covered by the APPP master policy and
AESA master policy. On 18 June 2018, the issue was recorded as a compliance
incident in JUNO, Westpac's incident management system (identification

number INC000078561);

from June 2019 to January 2020, BTFM undertook investigations into the
incident, its root causes, the number of customers impacted, and the significance

of the customer impact;

on 8 December 2019, BTFM implemented an automated process whereby
insurance fees would be reduced by an amount equivalent to insurance
commissions previously paid for members who became a previously advised

client from that date;

on 26 February 2020, BTFM made a breach notification in respect of the
incident to ASIC pursuant to s 912D of the Corporations Act; and

from 29 June 2020, for all affected members who had obtained cover under the
master policies, deduction of an amount equivalent to insurance commissions

ceased.

Remediation — previously advised clients incident

120.

121.

121.1

121.2

In June 2020, BTFM engaged KPMG to validate the calculation of remediation

payments to impacted customers.

BTFM conducted remediation of the previously advised clients incident in two phases.
BTFM took this approach so members whose entitlements to remediation were clear
were remediated as quickly as possible. The two phases of remediation were carried

out as follows:

by 31 August 2020, BTFM had paid $583,237.31 in remediation to 658

members; and

by 30 September 2020, BTFM had paid a further $8,701.06 in remediation to
17 customers (including 15 customers who were remediated as part of the first

phase);



121.3 additionally, another two impacted members were remediated $21,644.92
following complaints made, and one further member was remediated through a

separate remediation project.

122.  As of 30 September 2020, every member who has been identified by BTFM as having
been financially impacted by the previously advised clients incident had been fully

remediated.
123.  BTFM has paid a total of $613,583.19 in remediation to 663 persons.

124.  BTFM has kept ASIC informed of the remediation process including by providing
ASIC with update letters on the following dates:

124.1 25 May 2020;
124.2 29 June 2020; and

124.3 15 October 2020.

Signed on behalf 6T the Australian Securities and Investments Commission
James Rutherford Docherty

For and on behalf of the Australian Government Solicitor

Lawyer for the Plaintiff

Signed on behalf of BT Funds Management Ltd
(ACN 002 916 458)
Alexandra Mason, Lawyer for the Defendant
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