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Introduction 

The latest ASIC estimated industry funding levy for financial planners in the consultation CRIS 

reinforces the FPA’s position that the current formula for the levy is not equitable or sustainable. 

The ASIC industry levy for financial planners has gone up over 340 per cent in the last four years and 

is on an unsustainable trajectory. 

While the FPA acknowledges the need for an industry-funded regulatory model, two major issues 

have become apparent since the levy was first applied in the 2017-2018 fiscal year. 

1. The levy amount each year has proved to be unpredictable, which makes it practically 

impossible for a financial planner to effectively budget for this business cost, particularly by a 

profession that is dominated by small and medium-sized businesses. 

This year, the estimate is $1500 + $3183, was a further increase of 31 percent from last year. 

The FPA notes last year’s estimate was wrong by 54 percent – that is, between the CRIS and 

the final. This clearly demonstrates the trend of the actual levy figure could be significantly 

higher.  

2. The levy has been increasing at a dramatic rate of 340 per cent over four years, which far 

surpasses the rate of revenue growth for most financial planning businesses, or increases to 

ASIC’s budget. This is being compounded as the number of registered financial planners in 

Australia have continued to decline, from whom the levy must be recovered. 

In any industry, if a cost or a fee was to increase by 340 per cent over four years that industry 

would be unsustainable. 

While the levy is borne by the licensee, these costs are ultimately passed on to the individual financial 

planner and, in turn, to consumers. If left unaddressed, the ASIC levy, along with other regulatory 

costs, will continue to impact the affordability of financial advice for Australians.  

Large licensees 

ASIC’s Report 499: Financial advice: Fees for no service outlines the Regulator’s enforcement 

investigations of specific Australian financial services (AFS) licensees charging customers fees to 

deliver ongoing advice services where those services were not provided. The licensee review and 

remediation programs of consumers affected by this misconduct has been ongoing since the 

commencement of ASIC’s investigations of this matter 2015. The project focused only on ASF 

licensees that were product issuers or provided personal advice to retail clients, and that were part of 

the following six entities: 

1. AMP Limited (AMP) 

2. Australia and New Zealand Banking Group Limited (ANZ) 

3. Commonwealth Bank of Australia (CBA) 

4. Macquarie Group Limited (Macquarie) 

5. National Australia Bank Limited (NAB) 

6. Westpac Banking Corporation (Westpac)  
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financial products the statutory levy for enforcement activity is $15.146m9. Historically, the ASIC 

Wealth Management Project which targeted these six licensees advice failures was funded under the 

ESA. However, due to the lack of transparency in ASIC expenditure, it is unclear if the ASIC 

enforcement activity in relation to the ongoing remediation programs of these six licensees is to be 

recovered via the ESA and therefore the statutory levy, or under the cost recovery levy.  

It is unclear whether ASIC recovered the surveillance, investigation and enforcement costs related to 

these remediation programs from the six large licensees directly or if this activity if funded under the 

ESA. If ASIC is unable to recover these costs from these large licensees, the remainder of the 

industry, 98.19 percent of whom are small and medium licensees10, will be left to cover these costs 

again this financial year. This will likely break some financial planners and licensees and potentially 

lead further to exits from the industry.  

The recovery of these ASIC costs via the levy will be felt by smaller businesses immediately. Such 

businesses do not have the capacity to absorb these costs 

Litigation 

The fees for no service misconduct and non-compliant advice failings of the six large licensees 

investigated by ASIC has also resulted in the Regulator continuing, commencing or planning court 

action against these entities. The following media releases published by ASIC clearly demonstrate the 

extent of activity ASIC would have undertaken to pursue these litigations during 2020-2021: 

1. 20-190MR ASIC commences civil penalty proceedings against BT Funds Management and 

Asgard Capital Management [of the Westpac Group] for charging fees for no service and 

misleading statements (20 August 2020) – The matter was listed for a case management 

hearing in the Federal Court on 6 November 2020, where the Court ordered the filing of a 

statement of agreed facts and any material both parties will rely upon in relation to penalty 

and other relief. The matter was listed for a penalty hearing on 22 July 2021.  

2. 19-360MR ASIC takes court action against NAB for fees for no service and fee disclosure 

statement failures (17 December 2019) – court case continued throughout the 2020-2021 with 

the penalty hearing occurring on 17-18 June 2021. Judgment was reserved. 

3. 21-115MR ASIC sues AMP for charging deceased customers (27 May 2021) – this action is 

ongoing and was against five companies that are, or were, part of the AMP Limited group, 

alleging that these entities were involved in charging life insurance premiums and advice fees 

to more than 2,000 customers despite being notified of their death.  

4. 20-143MR ASIC sues CBA and Colonial First State for payment of banned conflicted 

remuneration (23 June 2020) – this case was first heard in July 2020 and was still before the 

court as at 30 June 2021.  

5. 21-196MR Court finds RI Advice liable for failing to supervise financial adviser following ASIC 

investigation (2 August 2021) – this case was first lodged in October 2019 and was still before 

the courts in July 2021.  

The consultation CRIS states that:  

 
9 Table 64: Estimated levies to recover costs to regulate licensees that provide personal advice to retail clients on relevant 
financial products 
10 https://wealthdata.com.au/adviser-movement-fast-facts - Updated with ASIC Data, Released Aug 5, 2021 
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We actively seek to recover our investigation and litigation costs directly from the entity 

involved when we are successful in a matter before the courts. Where possible, we will seek 

to recover enforcement costs directly from entities involved (e.g. where there is a successful 

outcome in court). These recoveries are accounted for as ASIC’s own-source revenue and 

are used to offset the levies for relevant subsectors (paragraph 60). 

Less costs funded by own-source revenue—Our regulatory costs are adjusted downwards to 

reflect revenue from the recovery of our regulatory costs. This revenue is generated from 

sources such as …. the recovery of court awarded costs. The revenue is offset against the 

regulatory costs for the subsector in which the cost has been allocated. For example, if we 

are successful in a matter before the courts, we will actively seek to recover our costs directly 

from the entity involved. Any recoveries will be applied back to the subsector initially levied for 

the enforcement activity. The actual amount we are able to recover in these instances will 

vary, as not all costs can be recovered (e.g. where the entity or person we took action against 

does not have sufficient assets to pay the costs awarded). Generally, we are only able to 

recover costs when there is a court-based outcome (paragraph 64(b)). 

….an upward or downward adjustment to our regulatory costs will be made in the following 

year.  

As mentioned above, the consultation CRIS states that the “industry funding model for ASIC …. 

improves our cost transparency and accountability to industry” (paragraph 20). However, similar to its 

target oversight of the six large licensees’ misconduct investigations and remediation programs, ASIC 

does not disclose investigation and litigation costs. 

ASIC continued its active investigations and litigation of large licensees in 2020-21 FY as indicated by 

the above media release, however due to the lack of disclosure of ASIC costs and recoveries in 

relation to these activities, it is unclear if investigation and litigation costs were recovered from these 

entities, fell under the ASIC Enforcement Special Account, or are yet to be recovered from these 

entities and therefore are included in the 2021 ASIC levy for the subsector.  

It is also unclear whether ASIC recovered these investigation and litigation costs were recovered from 

the large licensees involved in these court cases prior to the CRIS estimates being released; or if 

ASIC will be able to recover such costs prior to the final levy being determined. If ASIC is unable to 

recover these costs from the large licensees, the remainder of the industry will be left to cover these 

costs this financial year. As 98.19 percent of the industry are small and medium licensees with less 

than 100 advisers, this will likely break some financial planners and licensees and potentially lead 

further to exits from the industry. 

The recovery of these ASIC costs via the levy will be felt by smaller businesses immediately. Such 

businesses do not have the capacity to absorb these costs this year in the hope that ASIC will recover 

this expenditure from the appropriate entity in the coming 12 months and a downward adjustment 

made to ASIC’s regulatory in the following year. 

Government Charging Framework 

As stated under the Australian Government Charging Framework11, the following Charging Principles 

apply to charging activity by government entities, including charging for regulatory activity: 

 
11 https://www.finance.gov.au/government/managing-commonwealth-resources/managing-money-property/managing-
money/australian-government-charging-framework/charging-framework 
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• Transparency – making available key information about the activity, such as the authority to 

charge, charging rates, and, where relevant, the basis of the charges 

• Efficiency – delivering activities at least cost, while achieving the policy objectives and 

meeting the legislative requirements of the Australian Government 

• Performance – which relates to effectiveness, risk mitigation, sustainability and 

responsiveness. Engagement with stakeholders is a key element of managing and achieving 

performance. Entities must regularly review and evaluate charges in consultation with 

stakeholders to assess their impact and whether they are contributing to government 

outcomes 

• Equity – where specific demand for a government activity is created by identifiable individuals 

or groups they should be charged for it, unless the Government has decided to fund that 

activity. Equity is also achieved through the Government’s social safety net, to ensure that 

vulnerable citizens are not further disadvantaged through the imposition of a charge 

• Simplicity – whereby charges should be straightforward, practical, easy to understand and 

collect 

• Policy consistency – charges must be consistent with Australian Government priorities and 

policies, including entity purpose and outcomes. Australian Government agreement may be 

required for the introduction of new charges and/or changes to charges. 

The Australian Government charges the non-government sector for a range of regulatory activities by 

recovering some or all of the efficient costs of those activities. Regulatory activities are generally 

those activities where the government wishes to control or influence behaviour, manage risk and/or 

protect the community.12 

The FPA suggests controlling or influencing behaviour is most successful if those involved in 

misconduct are held to full account through enforcement activity and the requirement to reimburse the 

government for costs directly resulting from ASIC investigation and enforcement activity targeting 

those specific entity/entities, such and the six large licensees. The Australian Government Cost 

Recovery Guidelines (the CRGs) also require the cost recovery of regulatory activity to include 

alignment between expenses and revenue13.  

However, the current ASIC funding model for licensees who provide personal financial advice to retail 

clients on relevant financial products allows licensees to reduce or avoid the levy by removing 

advisers from the FAR before 30 June. As discussed above, due to the lack of transparency of ASIC 

expenditure, it is unclear whether entities who have exited or significantly reduced membership of a 

subsector yet continue to be subject of targeted surveillance, investigation and enforcement activity of 

historic breaches of the law, including litigation, are required to reimburse the government for this 

regulatory activity.  

FPA Recommendations – personal advice levy 

 
12 https://www.finance.gov.au/government/managing-commonwealth-resources/managing-money-property/managing-
money/australian-government-charging-framework/charging-regulatory-activities-cost-recovery 
13 https://www.finance.gov.au/government/managing-commonwealth-resources/managing-money-property/managing-
money/australian-government-charging-framework/charging-regulatory-activities-cost-recovery 
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The FPA recommends two critical recommendations must be implemented to address the immediate 

and ongoing issues of the ASIC levy for the personal financial advice to retail clients on relevant 

financial products subsector. 

1. Urgent and immediate intervention needed 

Retrospective Regulations be created and applied to the 2020-2021 Financial Year to cordon off and 

charge the six large licensees directly under a separate and specific levy for the cost of ASIC’s 

ongoing oversight of their remediation programs and litigation. 

Section 10(8) of the ASIC Supervisory Cost Recovery Levy Act 2017 permits the retrospective 

application of regulations made for the purposes of amounts ASIC must not include (s10(4)(c)) and 

may include (s10(5)(e)) in determining an amount for a financial year:  

(8) Subsection 12(2) (retrospective application of legislative instruments) of the Legislation 

Act 2003 does not apply in relation to the following: 

(a) regulations made for the purposes of paragraph (4)(c) or (5)(e); 

(b) a legislative instrument made for the purposes of subsection (2). 

It is unclear whether ASIC is obligated under legislation or regulations to recover the cost of litigation 

and investigations relating to court action in the industry levy. Consideration should be given to 

excluding these costs from the levy where these matters are ongoing, until the litigation proceedings 

are complete and the matter has been determined by the court. This will make it clear whether ASIC 

has achieved a successful outcome in relation to the litigation, and therefore whether costs will or will 

not be recovered from the entity subject to litigation investigation and proceedings. 

This will alleviate the inequitable upward pressure on the levy incurred by licensees not subject to this 

enforcement activity. 

2. Review of the Industry Funding Levy 

As a first step in addressing these ongoing challenges of predictability and dramatic levy increases, 

we call for the Government to urgently and immediately undertake a review of the ASIC industry levy. 

It has been four years since the levy was first introduced, and it is now critical to review its 

implementation and impact on the financial services sector. Making financial advice more affordable 

for all Australians starts with making financial planning more affordable to practice. 

There are activities that we’re aware ASIC undertakes that have nothing to do with financial planners, 

yet they are placing that cost on financial planners through his levy. 

The FPA notes that “Departments of State must conduct periodic reviews of all existing and potential 

charging activities within their portfolios at least every five years, in accordance with the published 

schedule of portfolio charging reviews or at other times agreed by the Finance Minister”14.  

However, given the significant inequity of the ASIC industry levy, the FPA strongly recommends that 

the review of the ASIC industry levy be brought forward and conducted immediately to provide a more 

 
14 https://www.finance.gov.au/government/managing-commonwealth-resources/managing-money-property/managing-
money/australian-government-charging-framework/portfolio-charging-reviews 
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Small business 

insurance cover 

Working with AFCA, APRA, general insurers and other stakeholders to help:  

 clarify business interruption policy cover for small businesses with 

COVID-19 related losses; 

 maintain, facilitate and improve the performance of the general insurance 

market. 

Financial Services Royal 

Commission 

recommendations 

Continuing to progress the implementation of Financial Services Royal 

Commission recommendations, including those relating to: 

 deferred sales model for add-on insurance, by consulting on guidance; 

 removal of claims handling exemption. We will issue a new information sheet on 

how to apply for or vary an AFS license to cover claims handling and settlement; 

and 

 hawking of insurance. We will consult on changes to Regulatory Guide 38 The 

hawking prohibitions (RG 38) as a result of the expansion of the hawking 

prohibition to superannuation and insurance products. 

Natural disaster working 

group 

Monitoring insurers’ responses (e.g. claims handling and claims outcomes) to 

recent natural disasters, including severe bushfires, storms and hailstorms 

affecting parts of Australia. 

Total and permanent 

disability (TPD) insurance 

Reporting on insurers’ responses to Report 633 Holes in the safety net: A review 

of TPD insurance claims (REP 633). 

Review of unfair contract 

terms in insurance 

 Reviewing potential unfair contracts terms in general and life insurance contracts. 

 Updating Information Sheet 210 Unfair contract term protections for consumers 

(INFO 210) and Information Sheet 211 Unfair contract term protections for  

small businesses (INFO 211). 

 Holding industry roundtables and ongoing liaison to establish our expectations 

with industry, monitor progress and promote compliance. 

Life insurance claims 

data collection 

 Continuing to work with APRA to collect six-monthly life insurance claims data 

and update ASIC’s Moneysmart life insurance claims comparison tool. 

 Analysing the data to inform our regulatory activities in the life insurance sector. 

 

As financial advisers act on behalf of the client, not the insurer, the Parliament amended the 

Corporations Act to exempt advisers from the claims handling obligations in the law.  

Financial advisers are not involved with the regulatory activity of this subsector. Therefore their 

continue inclusion is not in line with the Australian Government Charging Framework.  

This is a fundamental flaw in licensing system and the ASIC funding model. 

FPA recommendation  

The FPA recommends s70 of the ASIC Supervisory Cost Recovery Levy Regulations 2017 be 

retrospectively amended to specifically exclude the provision of personal advice to retail clients on 

relevant financial products from the definition of the insurance product distributors. 

Future operation of single disciplinary body 

The Cost Recovery Levy Regulations prescribe that certain amounts are not part of ASIC’s regulatory 

costs and therefore will not be recovered under the industry funding regime, including the costs of 
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operating the committees convened on an ad-hoc basis to consider disciplinary matters relating to 

registered liquidators (registered liquidators disciplinary committees). 

The FPA considers a similar approach should be adopted for Financial Services and Credit Panels 

convened to consider disciplinary matters relating to registered relevant providers following the 

establishment of the new single disciplinary body for financial advisers within ASIC. 

The FPA would welcome the opportunity to provide input into discussion of possible funding options 

of the single disciplinary body. 

 




