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far enough to rectify the unintended difficulties with the way the ESS provisions apply. Further 
guidance on this matter would be appreciated. 

We submit that a Company’s ability to cleanse the market pursuant to section 708A of the 
Corporations Act 2001 following the issue of securities is of concern to our clients. 

B1Q2 What costs are you likely to incur if ASIC 
does not expand the on-sale exemption 
in s1100ZD in the way proposed? 

Are there additional costs associated with 
ASIC’s proposal to grant relief?  

Please specify in both cases how such 
costs are likely to be incurred. 

If ASIC does not expand the on-sale exemption in section 1100ZD of the Corporations Act 2001, we 
believe a significant number of our ASX listed clients will require a more complex and expensive 
employee share scheme.  

Our clients that are not able to rely upon the cleansing notice regime in s708A will, generally 
speaking, be required to either: 

1. acquire quoted ESS securities on-market; or 
2. establish an employee plan trust to hold quoted ESS securities for 12 months.  

The former will require the use of the Company’s cash which is not only counter intuitive to having 
issued cash preserving ESS securities but susceptible to the volatility of the underlying share price. 
Whilst the latter will require the additional costs associated with establishing and maintaining the 
trust. 

The additional complexity of these employee share schemes will likely give rise to further 
administrative costs due to the need for companies to explain to its ESS participants the rules and 
operation of their respective ESS. 

B1Q3 Are there any requirements in our 
proposed modification that will cause 
difficulties? 

As per our response to B1Q1, guidance would be appreciated on how the new subsection 
1100ZD(2)(d) of the Corporations Act 2001, would practically operate/be complied with. 

In addition to being able to sell quoted ESS securities to pay a tax liability arising from the issue of 
the same ESS securities, we submit that the very nature of an ESS security is to be an incentive to 
the ESS recipient and therefore there is an expectation that a number of those ESS recipients will 
look to crystalise a positive financial outcome by selling their quoted ESS securities upon vesting. 

An ESS recipient should be able to crystalise the positive financial outcome by selling the quoted 
ESS securities at their convenience. 



 

 

Page 3 

We submit that ASIC should give effect to the historic Class Order 14/1000 to extend the on-sale 
exemption to any securities issued to ESS participants pursuant to Division 1A of Part 7.12 of the 
Corporations Act 2001 by amending or omitting paragraph (d) of the proposed section 1100ZD(2) 
to permit the on-sale of securities if a company has complied with its disclosure obligations. 

 

 




