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21 October 2022

Corporations Team Contacts

Australian Securities and Investments Commission
GPO Box 9827
Brisbane QLD 4001

By email to: ess@asic.gov.au

Dear Sir / Madam

Submission on ASIC Consultation Paper 364: Modifications to the ESS regime

Thank you for the opportunity to make submissions in response to ASIC’s Consultation Paper
364: Modifications to the ESS regime (CP 364).

We welcome ASIC’s proposal to amend the new employee share scheme (ESS) regime
contained in Division 1A of Part 7.12 the Corporations Act 2001 (Cth) (Corporations Act), and
in particular, ASIC’s proposal to notionally extend the secondary sale exception contained in
section 1100ZD of the Corporations Act as set out in Proposal B1.

We make the following submissions in respect of Proposal B1 and the provisions of the draft
relief instrument attached to CP 364 (the Draft Instrument) that relate to Proposal B1.

The secondary sale exemption should extend to sale offers of financial products which
are issued on exercise of options or other convertible securities

1

Based on our reading of the Draft Instrument, the relief provided in section 7(2) of the
Draft Instrument would not apply to a sale offer of underlying financial products (such
as shares or interests in a registered scheme) (underlying financial products) which
are in a class of financial products that are able to be traded on a financial market if
those underlying financial products were issued on exercise or conversion of overlying
financial products (such as options, performance rights or other convertible securities)
(overlying financial products) and the conditions in sections 7(2)(a), (c), and (d) of
the Draft Instrument are otherwise satisfied.

We believe the above creates an anomaly whereby a sale offer of underlying financial
products which are able to be traded on a financial market:

(@) is exempt from the secondary sale provisions in Parts 6D.2, 6D.3 and 7.9 of the
Corporations Act if those underlying financial products were issued directly by
a company or responsible entity to the participant, and the conditions in
sections 7(2)(a), (c) and (d) of the Draft Instrument are otherwise satisfied; and

(b) is not exempt from the secondary sale provisions in Parts 6D.2, 6D.3 and 7.9
of the Corporations Act if those underlying financial products were issued on
exercise or conversion of overlying financial products, and the conditions in
sections 7(2)(a), (c) and (d) of the Draft Instrument are otherwise satisfied.

In other words, shares or interests in a registered scheme which are issued directly to
a participant under an ESS which can be traded on a financial market would be exempt
from the secondary sale provisions in the Corporations Act, whereas those same shares
or interests would not be exempt from the secondary sale provisions in the Corporations
Act if they were issued on exercise or conversion of options, performance rights or other
convertible securities (in each case, provided the other conditions of the Draft
Instrument are satisfied).
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In our experience, companies and registered schemes rarely tend to offer underlying
financial products directly to participants under an ESS. Instead, they generally opt to
offer overlying financial products like options and performance rights to participants
which vest and can then be exercised or converted into corresponding underlying
financial products.

We believe the proposed secondary sale exemption in section 7(2) of the Draft
Instrument would have limited use if the anomaly identified above is not rectified.

For completeness, we note that the precursor secondary sale exemption in ASIC Class
Order 14/1000 (CO 14/1000) addressed the above anomaly by providing an exemption
from Parts 6D.2, 6D.3 and 7.9 of the Corporations Act for a sale offer of financial
products which were “issued by reason of the exercise or vesting of an eligible product
issued or granted under... an employee incentive scheme” (see section 8 of CO
14/1000). While we appreciate ASIC’s comments at paragraph 17 of CP 364 that the
secondary sale exemption in CO 14/1000 was too broad, we believe addressing the
above anomaly is necessary for the secondary sale exemption to be workable and
useful in practice.

The secondary sale exemption should be amended to facilitate ESS trust arrangements
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Companies and registered schemes commonly establish trusts to facilitate their ESS
programmes. In recognition of this practice, Parliament added provisions to the ESS
regime in the Corporations Act which facilitate ESS trust arrangements (see, for
example, section 1100S of the Corporations Act).

We submit that technical amendments should be made to the proposed secondary sale
exemption in section 7(2) of the Draft Instrument in order for that exemption to be
workable in the context of ESS trust arrangements.

Broadly speaking, under an ESS trust arrangement, the trustee on direction from the
issuer company or responsible entity will transfer financial products in the company or
registered scheme to participants under the ESS (or otherwise grant interests in those
financial products to participants).

We submit that the requirements of section 7(2)(d) of the Draft Instrument likely cannot
be satisfied by a company or registered scheme which utilises an ESS trust
arrangement, as such company or registered scheme will always technically issue the
relevant financial products to the trustee with the purpose identified in section 7(2)(d).
In other words, a company or registered scheme will likely make an initial issue offer of
financial products to the trustee “with the purpose of the person to whom the financial
product was issued [ie, the trustee] ... selling or transferring the financial product [ie, to
participants under the ESS] ... or ... granting, issuing or transferring interests in, or
options or warrants over, the financial product [ie, to participants under the ESS].”

We note that the secondary sale exemption in CO 14/1000 specifically addressed ESS
trust arrangements (see sections 7(a)(ii) and 8(a)(i) of CO 14/1000), and we
recommend that ASIC’s proposed modifications to the secondary sale exemption in the
ESS regime do so as well.

We would be pleased to discuss these points further if that would be useful for you.

Yours sincerely

] I
Partner Lawyer
Arnold Bloch Leibler Arnold Bloch Leibler
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