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About this report 

This report examines the risks posed to retail investors by complex products, 
ASIC’s work in regulating complex products, and opportunities for ASIC to 
undertake further work in this area. 

This report should be read by financial services businesses involved in the 
development and distribution of complex products, providers of financial 
advice relating to complex products, and those with an interest in engaging 
with ASIC on our approach to regulating complex products. 

 

 





REPORT 384: Regulating complex products 

© Australian Securities and Investments Commission January 2014   Page 3 

Contents 
Executive summary ....................................................................................... 4 
A Introduction ............................................................................................ 9 

Background .............................................................................................. 9 
Purpose of this report .............................................................................. 9 
Overview ................................................................................................10 
Feedback ...............................................................................................10 

B Complex products ...............................................................................11 
What is a complex product? ..................................................................11 
Why is complexity in financial products significant? ..............................15 
Behavioural economics and the regulation of complex products ..........19 

C The product development stage ........................................................21 
Product issuer obligations ......................................................................21 
Opportunities for further work ................................................................25 

D The product distribution stage ...........................................................26 
Appropriate distribution channels ..........................................................26 
Disclosure ..............................................................................................28 
Advertising .............................................................................................32 
Access to general, independent information .........................................34 
Opportunities for further work ................................................................36 

E The point-of-sale stage .......................................................................38 
Financial advice .....................................................................................38 
Non-advised sales .................................................................................39 
Opportunities for further work ................................................................42 

F The post-sale stage .............................................................................43 
Ongoing provision of information ...........................................................43 
Opportunities for further work ................................................................45 

Key terms .....................................................................................................46 
Related information .....................................................................................49 

 



REPORT 384: Regulating complex products 

© Australian Securities and Investments Commission January 2014   Page 4 

Executive summary 

1 Complexity in financial products can have an impact on the realisation of 
ASIC’s strategic priorities of promoting confident and informed investors 
and financial consumers, and fair and efficient markets.  

2 Innovation in financial markets, including the development of complex 
products, can result in the more efficient allocation of resources and thereby 
a higher level of capital productivity and economic growth. However, 
complexity can also increase the likelihood that retail investors1 will not 
have a sufficient understanding of the risks associated with a product to 
make an informed investment decision.  

3 This can lead to an investor acquiring a product that is not aligned with the 
level of risk they are willing to tolerate, which can in turn have a negative 
impact on investor confidence if unexpected losses occur. Therefore, it is 
important that product issuers and distributors effectively manage these risks 
to reduce the likelihood of mis-selling.  

4 We have recently focused our attention in this area through a dedicated 
Complex Products Working Group. The group conducted a broad review of 
the risks posed to investors by complex products and our approach to 
regulating complex products. This report draws on the review to set out: 

(a) our recent and current work on complex products; and 

(b) opportunities for ASIC to undertake further work on complex products, 
including, where we identify issues related to the development or 
distribution of particular complex products, working with industry to 
address those issues. 

5 We encourage financial services businesses involved in the development and 
distribution of complex products, and the provision of financial advice on 
complex products, to consider the risks outlined in this report in the context 
of their own business.  

6 We were mindful of the Government’s moratorium on new financial 
regulation, and its broader deregulatory agenda, when drafting this report 
and identifying opportunities for further work on complex products. If we 
consider it appropriate to provide further guidance on complex products in 
the future, we will take these government initiatives into account, and 
consult with industry and the public first. 

 

1 This report has focused on issues affecting retail investors. References to ‘investors’ mean ‘retail investors’. 
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A Introduction 

Key points 

We have considered the risks posed to investors by complex products, 
reviewed our approach to regulating complex products, and identified 
opportunities for further work in this area. 

Our objective in publishing this report is to facilitate discussion between 
ASIC and interested stakeholders on the scope of the risks posed to 
investors by complex products, and the effective management of 
those risks.  

We invite feedback on the issues raised in this report.  

This report is divided into sections that focus on each stage of the product life 
cycle—product development, product distribution, point of sale and post sale.  

Background 

11 Financial products and markets are continually growing in complexity. The 
more complex a product becomes, the more difficult it is for investors to 
understand its key features and risks. More complex products are also more 
difficult to describe in a clear, concise and effective manner in disclosure 
documents. These factors can all increase the risk that products will be mis-
sold to investors. This is a slightly different issue from how risky a product 
is. Not all complex products pose the same degree of risk, but the more 
complex a product is, the harder it is for investors (and even their advisers) 
to understand its features and risks. 

12 The way complex products are distributed to investors is also relevant. If 
products are marketed and sold directly to investors, or investors receive 
advice from a financial adviser who does not understand the product, this 
may result in a poor outcome for investors. 

13 We have recently focused our attention on complex products through a Complex 
Products Working Group. The group conducted a broad review of the risks 
posed to investors by complex products and our response to those risks. 

Purpose of this report 

14 Our objective in publishing this report is to initiate further discussion with 
interested stakeholders on the scope of the risks posed to investors by 
complex products, and the effective management of those risks. With this in 
mind, this report: 

(a) outlines the risks posed by complex products to investors; 
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(b) sets out our recent and current work on complex products; and  

(c) identifies opportunities for further work. 

15 We encourage financial services businesses involved in the development and 
distribution of complex products, and the provision of financial advice on 
complex products, to consider the risks outlined in this report in the context 
of their own business. 

Overview 

16 Section B discusses what makes a product ‘complex’, provides a non-
exhaustive list of products that we currently consider to be complex, and sets 
out why complexity in financial products is significant. 

17 Sections C–F consider the separate stages of a complex product’s life cycle, 
as follows: 

(a) the product development stage (see Section C); 

(b) the product distribution stage (see Section D); 

(c) the point-of-sale stage (see Section E); and 

(d) the post-sale stage (see Section F).  

Feedback 

18 We welcome feedback on the issues raised in this report—in particular, your 
views on: 

(a) the risks posed to investors by complexity in financial products, and the 
extent of those risks; and  

(b) the options for mitigating these risks, including the opportunities for 
further work identified in this report. 

Please provide any feedback by 31 March 2014 to: 

Barton Hoyle 
Senior Lawyer 
Strategy and Policy 
Australian Securities and Investments Commission 
email: barton.hoyle@asic.gov.au. 
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B Complex products 

Key points 

We have identified some indicators of complexity and set out a non-
exhaustive list of financial products that we currently consider to be 
complex. 

Complexity in products is significant because it may increase the likelihood 
that investors misunderstand the nature of a product and its risks.  

We have conducted ‘health checks’ on some of the products we consider to 
be complex, and, where appropriate, have provided further guidance to 
industry on its responsibilities when offering these products to investors. 

What is a complex product? 

19 Internationally, there is no settled definition for what constitutes a ‘complex 
product’.  

20 In 2013 the International Organization of Securities Commissions (IOSCO) 
released a report that set out principles to govern the sale of complex 
financial products to investors.3 The report nominates the following as 
common features of many complex products: 

(a) terms, features or a complex structure that are not likely to be 
reasonably understood by an average investor (as opposed to more 
traditional and simpler investment instruments); 

(b) difficulty in valuations (i.e. valuations requiring specific skills and/or 
systems); and 

(c) a very limited or no secondary market (and, therefore, products are 
potentially illiquid).4 

21 The Financial Industry Regulatory Authority (FINRA) in the United States 
takes a similar approach by identifying characteristics that may render a 
product ‘complex’ for the purposes of determining whether the product 
should be subject to heightened supervision and compliance (such as a 
suitability assessment and post-approval review). Typically, any product 
with multiple features that affect its investment returns differently under 
various scenarios is potentially complex.5 

 

3 IOSCO, Suitability requirements with respect to the distribution of complex financial products: Final report, FR01/13, 
January 2013. 
4 Ibid., p. 10. 
5 FINRA, Heightened supervision of complex products, Regulatory Notice 12-03, p. 3. 
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22 The European Union provides a reasonably comprehensive definition of 
‘complex products’. It distinguishes between certain specified products that 
are automatically deemed to be complex (including convertible shares, 
derivatives and structured instruments that embed a derivative, and 
warrants), and products that are automatically non-complex (including 
ordinary shares admitted to trading on a regulated market, and money market 
instruments and bonds (other than those embedding a derivative)).  

23 For those products falling between the two specific categories, complexity is 
assessed against the following criteria: 

(a) whether there are opportunities for the product to be independently 
valued, and disposed of or otherwise realised; 

(b) whether there is any actual or potential liability for the investor that 
exceeds the cost of acquiring the product; and  

(c) whether adequately comprehensive information on the product’s 
characteristics is publicly available and is likely to be readily 
understood so as to enable the average investor to make an informed 
judgement about whether to enter into a transaction in that instrument.6 

24 However, there is also growing international recognition that, where 
financial products are concerned, complexity can be a relative concept. It 
depends on a number of things, including the experience and knowledge of a 
particular investor. Even within a single class of products, some might be 
more complex than others, depending on particular features. 

25 For the purposes of this report, we have: 

(a) identified product structures and/or features that are inherently more 
likely to make a product complex; and  

(b) set out a non-exhaustive list of products that we currently consider to be 
complex.  

26 This report focuses on ways to address the challenges posed by complexity 
in financial products, rather than setting a particular definition. Such 
challenges are likely to be specific to each investor’s own financial literacy 
and experience.  

Indicators of complexity 

27 Any financial product involves some element of risk, of various kinds and to 
varying degrees. The key is for an investor to be able to understand the 
nature of the potential risk, and assess whether they are prepared to tolerate 
it in light of their financial situation, objectives and expected return on the 
investment. 

 

6 Markets in Financial Instruments Directive (MiFID), Level 2 Directive 2006/73/EC, Article 38.  
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Behavioural economics and the regulation of complex products 

38 Sections C–F of this report consider each stage of the product life cycle, with 
a focus on the risks posed to investors during the relevant stage. When 
considering the risks at each stage, and how to respond to them, we are 
mindful of the way investors make decisions.  

39 A long-standing general theory of financial regulation is that giving people 
access to all information that is relevant to a financial decision makes it more 
likely that they will make decisions that are in their best interests. As a 
result, securities regulators have tended to focus on ensuring comprehensive 
and accurate disclosure of relevant information.  

40 Increasingly in recent years, the strength of that theory has been brought into 
question by two developments:  

(a) advances in understanding of the psychology of decision making have 
provided further evidence that people’s cognitive processes display 
tendencies that can cause people to make decisions that may not be in their 
best interests, even when in possession of all relevant information; and 

(b) financial market outcomes, such as the financial crisis of 2008–09, 
indicate that full disclosure of relevant information to investors has a 
more limited effect in engendering better allocation of capital and 
protecting investors from losses on their investments because they had 
not appreciated the likelihood of those losses.  

41 For complex products, psychological research indicates that, when faced 
with complexity, people respond automatically and unconsciously to try to 
simplify the decision-making process. This can cause them to make 
decisions based on less relevant but easily assessed criteria, while neglecting 
more relevant but hard-to-assess information, leading to poor financial 
decisions.23 In this way, product complexity can frustrate the aims of 
comprehensive disclosure. Indeed, comprehensive disclosure can exacerbate 
the problem by triggering the automatic and unconscious response described. 

42 The implication for regulators is that, as well as needing to ensure that 
relevant information is disclosed, it may also be necessary to ensure that 
information that bears heavily on the quality of a financial decision is 
displayed prominently and in a way that is comprehensible to investors.  

43 The Financial Conduct Authority (FCA) in the United Kingdom has recently 
noted its intention to apply behavioural economics to its regulatory work and 

 

23 For example, when required to make a difficult and consequential decision in an area where they have limited experience, 
people’s deliberations can be influenced by their emotional state at the time, or the context in which the decision is presented. 
This mental shortcut, known as the ‘affect heuristic’, is often employed when people are judging risks and benefits. For more 
information, see Paul Slovic, Melissa Finucane, Ellen Peters and Donald G. MacGregor, ‘The affect heuristic’, in Thomas 
Gilovich, Dale Griffin and Daniel Kahneman, Heuristics and biases: The psychology of intuitive judgment, Cambridge 
University Press, 2002, pp. 397–420. 
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has released a paper setting out how it intends to do so. The Chief Executive 
of the FCA, Martin Wheatley, indicated that the FCA’s application of 
behavioural economics may be useful to: 

… weed out products that are too complex for their target market … 
products with too many moving parts, products that are almost impossible 
to take a rational decision on. So you revert to the instinctive—what was 
the headline promise; do I like the look of the salesman; is there a pot of 
gold on the poster? 24 

44 We take behavioural economics into account when responding to issues that 
arise concerning investors, including issues related to complex products. For 
example, awareness of the fact that the increasing complexity of financial 
products will lead some investors to make instinctive decisions (such as 
focusing on headline rates) supports the view that regulators need to focus 
activities across the entire product life cycle—for example: 

(a) a focus on the design of, and distribution channels used for, complex 
products—if investors are less likely to make rational decisions when 
acquiring complex products; and  

(b) a focus on disclosure and advertising and advice—if investors are less 
likely to engage with product disclosure and more likely to focus on 
promotional material and advice (if sought), then the requirement that 
advertisements are not misleading, and that advice is appropriate, 
becomes even more significant.  

Our risk-based approach to surveillance and complexity  

45 We adopt a risk-based approach to direct resources towards the entities, 
products and transactions that pose the greatest threats to ASIC’s strategic 
priorities. 

46 Complexity in financial products is an indicator that ASIC takes into account 
when assessing the risk posed both by product types and specific products. 
In particular, we are interested in the relative complexity of products. Relative 
complexity is determined by considering complexity that has a potential 
negative impact on the investor (relevant complexity) in the context of how 
complex investors perceive the product to be. Generally, the risk is greatest 
when investors perceive a particular product as simple when in fact it has a 
complex structure and/or features that may have an impact on its performance. 

 

24 Speech by Martin Wheatley, Chief Executive, FCA, Human face of regulation, at the London School of Economics, 
London, 10 April 2013. 
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C The product development stage 

Key points 

The product development stage covers the design and origination of 
products. This stage is significant in terms of influencing which products 
enter the marketplace, and which investors acquire those products. 

This section sets out our analysis of the product development stage in 
terms of the risks posed to investors by complex products, our approach 
to regulating complex products, and opportunities for ASIC to undertake 
further work. 

The key risk posed to investors by complex products at the product 
development stage is that products that are poorly designed enter the 
market and are offered to investors. 

Our regulation of the product development stage has been targeted at 
specific issues and products (e.g. our work with AFMA to develop principles 
for its members to guide the product development process for retail 
structured products). 

Product issuer obligations 

47 The processes that product issuers adopt when designing products can have a 
significant impact on the potential for those products to pose risks to 
investors. For example, products that are designed for a specific target 
market, take the needs and wants of that target market into account, and are 
appropriately tested, are more likely to provide value to investors. 
Conversely, products that are designed with an over-emphasis on product 
issuer return can result in poorly designed products that do not provide value 
to investors. This can lead to instances of mis-selling and investor loss. 

Example 

A relatively extreme case of focusing on the product issuer’s return at the 
expense of investor value is the US Securities and Exchange Commission 
(SEC) fraud action against Fabrice Tourre, a former Goldman Sachs 
executive, for his role in a failed billion dollar investment that involved 
collateralised debt obligations (CDOs) whose value was linked to the 
performance of subprime residential mortgage-backed securities.  

Significantly, it was not disclosed to investors that a large hedge fund, with 
economic interests directly adverse to the interests of investors in the 
CDOs, played a role in the portfolio selection process. While investors lost 
money, the hedge fund allegedly made a significant profit from the 
transactions. Following a guilty verdict, the SEC noted that it had ‘proved 
that Mr Tourre, as a Goldman Sachs Vice President, put together a 
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complicated financial product that was secretly designed to maximize the 
likelihood that it would fail’.25 

48 While Australia’s financial services regulatory regime places a strong focus 
on the role of disclosure in overcoming information asymmetries between 
financial services providers and investors, as complexity in financial 
products increases, the utility of disclosure to help investors understand a 
product is likely to decrease.  

49 While we have invested significant resources in improving the quality of 
disclosure in complex products (e.g. by implementing ‘if not, why not’ 
benchmark disclosure for products such as OTC CFDs), complexity may 
diminish the value of disclosure that fully meets legal requirements and our 
guidance on presentation and content, and mean that we need to look to 
other areas of regulatory focus. 

50 Product issuer obligations have been considered in recent parliamentary 
inquires. For example, the report by Richard St John, Compensation 
arrangements for consumers of financial services (Richard St John report), 
stated that: 

… most cases of large case consumer loss are associated with the failure of 
financial products … [I]n such cases a common issue appears that 
consumers had not been properly informed of, or had not understood, the 
complexity, suitability or risks of their investments.26  

51 The report goes on to note that: 
[W]hilst ASIC is pursuing improved product issuer performance in the area 
of product disclosure, overall there is a more fundamental question whether 
consumers might be better protected if more were expected of product 
issuers in releasing products to the retail market.27 

52 A number of jurisdictions have also been considering the importance of the 
product development stage. For example, the FCA in the United Kingdom is 
implementing a policy of intervening early in the product development 
process. The FCA’s new product intervention powers enable it to make rules 
to block the launch of a product or stop sales for up to 12 months where 
there are serious problems with a product or product features.28 

53 More recently, IOSCO released its report on the regulation of retail 
structured products.29 The report proposes a number of regulatory tools that 
regulators could consider using when regulating structured products. For 
product development, these regulatory tools include: 

 

25 SEC, Statement on the Tourre verdict, 1 August 2013, www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370539749266. 
26 Richard St John, Compensation arrangements for consumers of financial services, 5 April 2012, p. 105. 
27 Ibid., p. 106. 
28 Financial Services Act 2012 (UK), s138M. 
29 IOSCO, Regulation of retail structured products, report, December 2013. 
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(a) intended investor identification and assessment—placing a 
responsibility on, or encouraging, issuers to: 

(i) identify and assess the type, class or features of investors that they 
intend to focus on for a structured product; and 

(ii) take steps, to the degree legally possible, to highlight for 
distributors and others that the product is aimed at these types of 
investors, as appropriate;  

(b) use of financial modelling—requiring issuers to internally model the 
potential performance of products when held by their target investors 
(to the extent permissible under the member’s legal framework); 

(c) product approval processes—requiring issuers to implement an internal 
product approval process to address specific (or common) challenges 
for product formation (taking into account the control of the product 
design, the interests of the target market and the management of 
conflicts of interest); and  

(d) product standards—establishing minimum product criteria for products 
that are sold to investors (e.g. minimum capital requirements of issuers 
or guarantors of products, or to oblige certain retail structured products 
to be collateralised using collateral that meets minimum standards).  

Legal obligations: Product development  

54 In Australia, product issuers that are required to hold an AFS licence are 
subject to the general obligations in the Corporations Act: s912A. AFS 
licensees must do all things necessary to: 

(a) ensure that they provide financial services in an efficient, honest and 
fair manner (s912A(1)(a)); 

(b) have in place adequate risk management systems (s912A(1)(h)), except 
for certain bodies regulated by the Australian Prudential Regulation 
Authority (APRA); and 

(c) have in place adequate arrangements for the management of conflicts of 
interest (s912A(1)(aa)).  

55 In our view, the duty for licensed product issuers to do all things necessary 
to ensure that they provide financial services efficiently, honestly and fairly 
will involve taking steps before the issue of a product to ensure that the 
financial service of issue occurs efficiently, honestly and fairly.30 

 

30 It is important to note that our regulatory remit concerning AFS licensing obligations has the following limitations: (a) the 
‘self-dealing’ exemption means that entities issuing or otherwise dealing in their own securities do not require an AFS 
licence, unless their main business activity relates to providing investments (s766C(4)–(5)); and (b) the intermediary 
authorisation provides a licensing exemption to product issuers in some circumstances. Under s911A(2)(b), a product issuer 
may enter into an agreement with an AFS licensee, under which the licensee will distribute the issuer’s product, and the 
issuer does not itself need to be licensed.  
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Our current approach to regulating product development 

56 RG 104 explains what AFS licensees need to do to meet the general 
obligations, and this will depend on the nature, scale and complexity of their 
business. 

57 Despite this general guidance, we have not traditionally focused our 
regulatory activities on the product development stage. We do have an 
important but limited role in the registration of managed investment schemes 
and the associated exercise of our relief powers, which may be viewed as 
part of the product development process. While we currently undertake some 
issuer-focused surveillance activity (e.g. in the managed investment, 
derivative and investment banking sectors), much of our current surveillance 
activity is focused further down the distribution chain than at the point of 
product development (e.g. on disclosure, advertising and point-of-sale 
interactions, and financial product advice).  

58 This approach reflects the traditional theory of financial regulation that 
effective disclosure is sufficient to ensure that investors are able to make 
good financial decisions, and the fact that there are specific legal 
requirements applying at that stage.  

59 Examples of our activities directed towards the development of complex 
products include the following: 

(a) We have worked with AFMA to develop principles31 for its members to 
guide the product development process for retail structured products. 
The principles aim to ensure that investors are treated fairly as an 
outcome of the product development process. For example, the 
principles state that: 

(i) a sound business case should exist for the product, which is based 
on its capacity to satisfy what are expected to be genuine investor 
demands; and  

(ii) the target market and the range of investor segments for which the 
product would be suitable should be determined during the product 
design stage. 

(b) We have, in limited cases, introduced AFS licensing obligations that 
influence the way that products are issued. For example, for certain 
agribusiness managed investment schemes, we have introduced 
obligations that AFS licensees must register leases and other rights to 
use the land on which any primary production will occur, to protect 
members, before scheme interests are issued.  

 

31 AFMA, Principles relating to product approval: Retail structured financial products, October 2012. 
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Opportunities for further work  

Opportunities: Product development stage  

Where we identify issues relating to the development of particular complex 
products, we will work with industry to address those issues.  

There is also scope, if necessary, to issue guidance on our expectations of 
product issuers when developing complex products in the future.  

60 The product development stage plays an important role in influencing which 
products enter the marketplace and which investors are offered those products. 
If product issuers do not meet their AFS licensing obligations (to take the 
necessary steps to ensure that they issue financial products in an efficient, 
honest and fair manner) when developing products, there is the potential for 
poorly designed products to enter the market and to be mis-sold to investors.  

61 We will continue to consider product issuers’ product development 
processes as part of monitoring the risks posed to investors by complex 
products. Our preference is to work with industry, in the first instance, to 
resolve any issues that arise (e.g. our work with AFMA on retail structured 
products, referred to in paragraph 59). 

62 There is also scope to influence product development in this area by 
providing guidance for product issuers in relation to complying with their 
AFS licensing obligations (including doing all things necessary to ensure 
that they provide financial services in an efficient, honest and fair manner). 
If we consider it appropriate to provide any further guidance in the future, 
we would consult with industry and the public first. 
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D The product distribution stage 

Key points 

Product distribution is the process by which a product travels from issuer to 
investor. It may involve many intermediaries or none, and may include 
marketing to potential investors. Disclosure, including advertising, is a key 
source of information about a product in the distribution process. 

This section sets out our analysis of the product distribution stage in terms 
of the risks posed to investors by complex products, our approach to 
regulating complex products, and opportunities for further work. 

The key risks posed to investors by complex products during the product 
distribution stage are that:  

• inappropriate distribution channels are used for offering complex 
products to investors;  

• disclosure is not clear, concise and effective;  
• advertising is misleading or deceptive; and 

• investors do not have access to general, independent information on 
complex products. 

Providing guidance to industry on disclosure and advertising obligations, 
and monitoring compliance with those obligations, is a key focus of our 
regulation of complex products. 

Appropriate distribution channels 
63 As noted previously, the more complex a product is, the greater the 

likelihood that investors will face difficulty in understanding and assessing 
the product and its risks, and in making an informed investment decision. 
The way in which products are distributed to investors can mitigate or 
increase this risk. For example, if an investor obtains advice from an adviser 
who understands the relevant product and conducts an investor suitability 
assessment, there is a reduced likelihood of a poor outcome for the investor 
than in the situation where the relevant adviser does not understand the 
product or does not conduct an investor suitability assessment.  

Example 

Our recent review of advice files where structured products were 
recommended to investors (REP 377) identified cases where advisers did 
not demonstrate expertise in the products they were recommending, and 
where there was inadequate consideration of the client’s needs and 
relevant personal circumstances.32 

 

32 REP 377, p. 13. 
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64 The recent Richard St John report identified that greater responsibility could 
be applied to product issuers in terms of choosing appropriate distribution 
channels for their products to mitigate the risk of mis-selling: 

While the review has not had an opportunity to test these proposals, a first 
step might be to consider measures along the following lines by which 
product issuers would be expected to assume more responsibility for the 
protection of consumers of their products:  
(a) Subject product issuers to more positive obligations in regard to the 

suitability of their product for retail clients.  
Such obligations might be applied in particular to managed investment 
schemes in issuing products to the retail market, and would apply at 
each stage of a product’s life cycle including its distribution and 
marketing…33 

65 Again, this is an issue where a number of jurisdictions are considering the 
importance of product distribution and whether increased regulatory 
attention is necessary. For example, the Financial Services Authority 
(FSA)34 in the United Kingdom provided guidelines on appropriate 
distribution and communications practices for issuers of retail structured 
products, including appropriately selecting and monitoring distribution 
channels, and passing on sufficient communications to distributors to allow 
them to direct products to an appropriate target investor market.35 

66 IOSCO’s report on retail structured products states that IOSCO members 
could consider requiring or encouraging: 

… issuers to take some level of responsibility for how products are 
distributed to retail investors. This would not require issuers to double-
check the suitability of individual sales but would involve issuers 
evaluating whether the general distribution strategy developed by the issuer 
is appropriate for the target market.36  

Legal obligations: Selecting distribution channels 

67 The structure of the AFS regulatory regime is such that most intermediaries 
in the product chain are required to hold, or be the authorised representative 
of the holder of, an AFS licence to provide financial services, and an AFS 
licensee is responsible for its conduct and that of its representatives. For 
example, where distributors are AFS licensees, issuers are generally not 
treated as having undertaken the act or omissions of the distributors for the 
purposes of the statutory obligations under Ch 7 of the Corporations Act, and 
so to this extent would not be liable for their actions: s911B(3).  

 

33 Richard St John, Compensation arrangements for consumers of financial services, 5 April 2012, p. 150. 
34 On 1 April 2013 the FSA was replaced by the Financial Conduct Authority (FCA) following legislative amendments made 
to the Financial Services and Markets Act 2000 (UK) by the Financial Services Act 2012 (UK). 
35 FSA, Retail product development and governance: Structured product review, finalised guidance, March 2012. 
36 IOSCO, Regulation of retail structured products, report, December 2013, p. 28. 
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68 Therefore, issuers do not have a legal responsibility to monitor distributors’ 
conduct in this sense (although they may have a responsibility under general 
law or other provisions, such as s601FB of the Corporations Act). 
Nevertheless, this should be distinguished from an issuer’s broader AFS 
licensing obligations (to do all things necessary to ensure that it provides 
financial services in an efficient, honest and fair manner), which would 
encompass considering appropriate distribution channels for its products. 

Our current approach to regulating product distribution 

69 Examples of our activities directed towards the development of complex 
products include the following: 

(a) We have worked with AFMA to develop principles37 for its members to 
guide the product distribution process for retail structured products. The 
principles state that product issuers should consider the appropriateness 
of the distributors of their products, with relevant considerations, 
including: 

(i) whether the distributor provides any advice, general advice or 
personal advice to the relevant investors; 

(ii) the distributor’s typical investor type, and whether the distributor 
deals directly with the investor, or via other intermediaries; 

(iii) whether the distributor considers the suitability of a financial product 
on an individual investor basis or for a class of investor; and 

(iv) whether the distributor has arrangements in place so that its 
representatives have sufficient knowledge and understanding of the 
product to be able to give appropriate advice to investors. 

(b) In November 2013, we requested that issuers of CFDs and margin FX 
contracts carefully review their distributor relationships to ensure that 
they are not facilitating the unlawful provision of financial services by 
any unlicensed distributors. 

Disclosure 
70 Fundamental to investors making informed investment decisions is for them 

to have access to effective product disclosure. 

71 Where disclosure is not clear, concise and effective, there is a greater risk 
that investors will not make an informed decision when acquiring a complex 
product, which in turn may result in the selection of a product that is not 
suitable for their circumstances. Complexity can increase the difficulty in 
describing a product in a clear, concise and effective manner, and thereby 

 

37 AFMA, Principles relating to product approval: Retail structured financial products, October 2012, p. 150. 
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financial situation and needs. It also helps investors to better understand how 
to read disclosure documents, and know when to seek financial advice. We 
have a specific mandate to deliver investor education and foster financial 
literacy, particularly through our MoneySmart consumer and investor 
website (www.moneysmart.gov.au) and outreach programs.  

87 We have developed a series of investor guides on complex products, Thinking 
of investing in ...?. Where we have developed benchmark disclosure guidance, 
these investor guides specifically lead investors through the process of 
reading and interpreting the responses under each benchmark in a PDS. 

88 Guides we have published on complex products include: 

(a) Investing in agribusiness schemes?  

(b) Get the facts: Capital guaranteed or protected investments; and 

(c) Thinking of trading in contracts for difference (CFDs)? 

89 Our recent focus has been on creating web-based information on complex 
products. Relevant website content includes information on: 

(a) exchange-traded products; 

(b) warrants; 

(c) CFDs; 

(d) structured products; 

(e) hybrid securities; 

(f) hedge funds; and 

(g) agribusiness managed investment schemes. 

Research houses 

90 Research report providers play an important gatekeeper role in the 
distribution chain for complex products because some AFS licensees 
authorised to provide financial product advice require positive product 
research reports in order to place products on their approved product lists. 
Additionally, the reports are often publicly available and may directly 
influence the decision making of investors. However, the quality and 
integrity of this research may be adversely affected by conflicts of interest, 
research methodologies that are poorly understood and applied, and a lack of 
transparency. 

91 We provide guidance to providers of financial product research on our 
expectations in relation to research quality, transparency and methodology, 
and managing conflicts of interest: see Regulatory Guide 79 Research report 
providers: Improving the quality of investment research (RG 79). In 
December 2012, we released an updated version of this guidance, reflecting 
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concerns we had developed through a review of the industry about the 
practices of some research providers. 

92 The updated guide provides greater guidance on our expectations of 
providers to take a more active and diligent compliance role. We have 
included examples to show how research report providers can meet their 
obligations, taking into account different types of research and business 
models. We intend to assess compliance with our updated guidance through 
targeted surveillance activity. 

Opportunities for further work  

Opportunities: Product distribution 

Where we identify issues relating to the distribution channels for particular 
complex products, we will work with industry to address those issues.  

There is also scope, if necessary, to issue guidance on our expectations of 
product issuers when selecting distribution channels for complex products 
in the future.  

We will consider requiring, and the desirability of requiring, disaggregated 
cost and value disclosure to be provided to investors. 

Distribution channels for complex products 

93 We will continue to consider the distribution channels for complex products 
as part of monitoring the risks posed by these products to investors. Where 
appropriate, our preference is to work with industry to resolve any issues that 
arise (e.g. our recent request to issuers of CFDs and margin FX contracts that 
they review their distributor relationships). 

94 We can also influence industry behaviour by providing guidance to product 
issuers on our expectations for complying with existing regulatory 
obligations (to do all things necessary to provide financial services in an 
efficient, honest and fair manner) in terms of distributing complex products. 
If we consider it appropriate to provide any further guidance in the future, 
we would consult with industry and the public. 

Disaggregated cost and value disclosure  

95 By their nature, complex products often include a number of different 
underlying components—for example, structured products often combine a 
base instrument (e.g. a bond) with a derivative. Internationally, some debate 
is currently occurring as to whether investors should be provided with 
information that helps them determine the relative value of purchasing a 
complex bundled product, as opposed to the cost of separately purchasing its 
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different components. This could allow investors and their advisers to 
determine whether the prices being charged by the issuer are fair for the 
economic exposure and credit risk of the product.  

Example 

The European Securities and Markets Authority (ESMA) found that, based 
on a sample of 76 products sold in the European Union and maturing 
between 2008 and 2011, structured products have hidden costs and are 
sold to investors with a significant ‘issuance premium’ estimated at around 
4.6% of the notional value of the product, or 5.5% including issuer credit 
risk. ESMA suggested that these fees may in part be based on the 
difficulties that investors have in evaluating the intrinsic value of structured 
products and the costs that might be embedded in the selling price. 

Further, ESMA’s analysis of a sample of around 2,750 products over a  
14-year period found that, on average, the performance of structured 
products with 100% capital protection was less than that of a risk-free 
investment.44 

96 There is some contention about whether such information would be useful to 
investors, in particular, and what action they would be likely to take on 
receiving it. Nevertheless, such information may be useful to intermediaries 
(e.g. advisers deciding whether to recommend a product), and may also 
assist in the comparison of products. 

 

44 See ESMA, Retailisation in the EU, Economic Report No. 1, 3 July 2013. 
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E The point-of-sale stage 

Key points 

The point of sale is typically the point at which advice (if any) is given, and 
disclosure is provided if it has not been seen before. Point-of-sale issues 
relate particularly to whether or not the product is suitable for a specific 
investor, including their risk appetite, current financial situation and needs 
and objectives, and their experience and understanding of the type of 
product in question. 

This section sets out our analysis of the point-of-sale stage in terms of the 
risks posed to investors by complex products, our approach to regulating 
complex products, and opportunities for further work. 

The key risk posed to investors by complex products at the point-of-sale 
stage is that the investor will receive poor quality advice, which can result in 
a poor outcome, or no advice at all, which can result in ill-informed 
selection of a product.  

Our work on improving the quality of financial advice has been, and 
continues to be, a key focus of our regulatory activities. 

Financial advice  
97 The risk at this stage of the product life cycle is that investors do not receive 

appropriate advice, which may result in a poor outcome for the investor. For 
complex products, where investors may have difficulty in assessing the risks 
associated with the product, the quality of the financial advice provided 
becomes even more critical. 

Example 

Our recent review of advice files where structured products were 
recommended to investors (REP 337) identified cases where advisers did 
not communicate the key features and risks accurately to clients. In some 
cases, advisers may have misrepresented the product as being less 
complex than it was.45  

Legal obligations of financial advisers when providing advice 

98 Where personal advice is provided to a retail investor (i.e. advice considering 
one or more of a person’s objectives, financial situation and needs), financial 
advisers must ensure the advice is appropriate: s961G of the Corporations Act. 

 

45 REP 377, p. 13. 
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Example 

In Australia, most CFDs are not traded on an exchange—they are issued 
as OTC products. They are generally marketed to, and traded by, retail 
investors. Many of these investors do not seek or receive financial advice 
before deciding to invest, but instead rely on advertising and disclosure 
materials to inform their decision to invest.  

Previous ASIC research46 suggests that many investors do not fully 
understand the risks of trading in CFDs. This is partly due to the inherent 
complexity of the subject matter.  

Given that most investors do not obtain personal financial advice before 
investing in CFDs, instead relying solely on information provided in 
disclosure documents, it is crucial to ensure that these disclosure 
documents are of a high quality and contain all the information that 
investors require to make an informed decision.47 

101 This is an issue that has had a significant amount of attention at an 
international level. In its Suitability requirements with respect to the 
distribution of complex financial products,48 IOSCO has proposed that 
regulatory systems should provide adequate means to protect customers from 
the risks associated with complex products, regardless of whether or not the 
investor has received financial advice.49  

102 Examples of steps that have been implemented in other jurisdictions include: 

(a) In European Union member states, under the Markets in Financial 
Instruments Directive (MiFID), investment firms are generally required 
to assess the knowledge and experience of investors before selling a 
complex product in an ‘execution-only’ situation. The list of products 
that are ‘complex’ for this purpose is likely to be extended as part of an 
upcoming review of MiFID, to be implemented by around 2015 
(‘MiFID II’).50 Where the obligation to make this assessment applies, 
investment firms are required to seek information from an investor to 
determine whether they have the knowledge and experience—to the 
extent appropriate to the nature of the investor, service and product—to 
understand the risks involved in the transaction or service that is 
envisaged. However, firms are able to determine in what form this 
information is sought from the investor (e.g. in a telephone or face-to-
face interview, or via an online or hard copy test). 

 

46 REP 205. 
47 See paragraph 105 for our response to this issue. 
48 IOSCO, Suitability requirements with respect to the distribution of complex financial products, FR01/13, January 2013. 
49 Ibid., p. 20. 
50 European Commission, New rules for efficient, resilient and transparent financial markets in Europe, press release, 
20 October 2011. 
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(b) In 2011, Belgium introduced a voluntary moratorium on the sale to 
investors of particularly complex structured products, which has been 
agreed to by the majority of issuers and distributors. 

(c) In Japan, Hong Kong and Singapore, intermediaries are required to 
assess investors’ knowledge and experience about certain complex 
products before providing any services to them. For example, in 
Singapore, intermediaries dealing with an investor in a non-advised 
situation are required to formally assess an investor’s investment 
knowledge and experience before selling certain specified products. 

(d) The FCA in the United Kingdom has the power to ban the sale of a 
product either before or after it is first issued.51  

Legal obligations concerning non-advised sales  

103 Unlike some international jurisdictions, Australian regulation generally does 
not impose requirements to assess product suitability for investors in an 
execution-only situation. Issuers and other intermediaries may choose to 
issue or sell complex products directly to investors, rather than through a 
financial adviser (e.g. by adopting a general advice or seminar model to 
promote products). By doing so, they do not need to meet any requirements 
to assess product suitability for investors. 

104 Given that investors may have difficulty in assessing whether a complex 
product meets their financial situation, objectives and needs, and disclosure 
alone may not be able to overcome product complexity, there is a risk that 
investors may acquire a product that is not suitable for them. 

Our approach to regulating non-advised sales 

105 To address this problem for OTC CFDs, we released a regulatory guide 
(RG 227) with disclosure benchmarks for these products. One of the 
benchmarks relates to whether the issuer has in place a client qualification 
policy that tests a prospective client’s understanding of the features and risks 
of OTC CFDs before they begin to trade. 

106 While this is not a mandatory requirement, issuers are asked to state in their 
PDS whether they have undertaken such testing, and if not, why not. We 
state in RG 227 that issuers should assess a prospective investor against 
qualifying criteria that address the investor’s understanding of, and 
experience with, the product (e.g. the investor’s previous experience in 
investing in financial products, including securities and derivatives, and their 
understanding of relevant concepts such as leverage, margins and volatility). 
RG 227 also sets out our view that the process of assessing a prospective 

 

51 HM Treasury, A new approach to financial regulation: Building a stronger system, CM 8012, consultation, 
17 February 2011. 
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client’s qualification to trade could be distinguished from, and does not 
constitute the giving of, personal financial product advice. 

107 Because this benchmark has only been in place for a short amount of time, 
we do not yet have sufficient information to assess whether this measure has 
reduced the risk that investors trade in CFDs or margin FX contracts where 
these are not well suited to their personal circumstances. 

Opportunities for further work  

Opportunities: Point of sale  

We will explore the potential for using investor self-assessment tools to assist 
investors to test their understanding of particular products before investing. 
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F The post-sale stage 

Key points 

Post-sale issues relate to the provision of ongoing information to investors, 
the resolution of disputes with investors and the provision of compensation 
where necessary.  

This section sets out our analysis of the post-sale stage in terms of the 
risks posed to investors by complex products, our approach to regulating 
complex products, and opportunities for further work. 

A key risk to investors post sale is that they do not receive ongoing product 
information, which can be essential to making informed decisions about 
whether to hold or dispose of a product. 

Where we identify issues related to the provision of post-sale information to 
investors for particular complex products, we will work with industry to 
address those issues. 

Ongoing provision of information 
108 Receiving ongoing product information can be essential to investors making 

appropriate trading decisions. For relevant market-linked complex products, 
investors may be required to make time-critical trading decisions in various 
market conditions. 

109 A difficulty that complex products typically pose for investors is in 
understanding risk, which means that investors may not understand how 
quickly market movements may affect the performance of a product 
(particularly products such as OTC CFDs that involve leverage), and that 
they may be required to make an urgent trading decision.  

Example 

Our recent qualitative research on structured products found that, in some 
cases, investors received poor post-sales communications from product 
issuers, particularly when products became frozen or cash-locked.52 

110 IOSCO’s report on retail structured products states that ‘IOSCO members 
could consider requiring issuers to disseminate or make available to 
investors information that will affect the value of their structured product 
during the life of the product’.53 

 

52 REP 340, p. 45.  
53 IOSCO, Regulation of retail structured products, report, December 2013, p. 30. 
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Legal obligations: Disclosure of ongoing product 
information 

111 Product issuers must provide investors with ongoing disclosures of material 
changes and significant events in relation to matters required to be disclosed 
in a PDS under s1017B of the Corporations Act (unless the financial product 
concerned is an interest in a registered managed investment scheme that is a 
disclosing entity, in which case continuous disclosure requirements apply). 

112 Where the change relates to an increase in fees or charges, notice must be 
provided at least 30 days before the change takes effect; in all other cases 
where change is adverse (other than for superannuation products to which 
some different rules apply), notice must be provided before the change takes 
effect, or as soon as practicable afterwards, but not more than three months 
after the change occurs. 

Our approach: Disclosure of ongoing product information  

113 We have provided specific disclosure guidance for various complex 
products, which has included the requirement to provide ongoing 
information about the performance of a product. For example, in RG 240 on 
hedge funds disclosure, we have included a disclosure benchmark regarding 
whether a responsible entity has, and implements, a policy to provide 
periodic reports on certain key information, including publishing the fund’s 
total net asset value and the redemption value of each unit class on a 
monthly basis. 

114 These ongoing disclosure obligations relate to information that would have 
been required to be included in a PDS (i.e. information relating to the key 
features and risks of a product). However, this requirement may not cover 
the provision of other information that investors might require on a more 
urgent basis, which does not concern changes to the product itself, but how 
an individual product is performing in relation to external factors such as 
market conditions.  

115 Issuers of margin lending facilities are subject to a specific requirement to 
take reasonable steps to notify their retail clients when facilities enter into 
margin call: s985M of the Corporations Act. 

116 We have provided some guidance on the importance of making such 
notifications for relevant market-linked products. For example, in RG 227 
we set a disclosure benchmark concerning whether issuers of OTC CFDs 
have a written policy that the issuer will take reasonable steps to notify 
investors of a margin call before closing out positions.  
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Opportunities for further work  

Opportunities: Post-sale conduct 

Where we identify issues relating to the provision of post-sale information 
for particular complex products, we will work with industry to address 
those issues.  

There is also scope, if necessary, to issue more guidance on our 
expectations of product issuers in relation to the provision of time-critical 
post-sale information about complex products in the future. 

117 Examples of relevant post-sale product information for investors could 
relate to: 

(a) the ongoing financial performance of the issuer or other entities, the 
performance or financial standing of which might influence the value of 
the product; 

(b) key events that affect the value of the product, such as a trigger or credit 
event; and 

(c) the past performance of the product, and the way its value has changed 
over its lifetime.
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