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Concise Statement 
No. VID      of 2023 

Federal Court of Australia 
District Registry: Victoria 
Division: General 
 
IN THE MATTER OF VANGUARD INVESTMENTS AUSTRALIA LTD  
(ACN 072 881 086) 
 
AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION 
Plaintiff 
 
VANGUARD INVESTMENTS AUSTRALIA LTD (ACN 072 881 086) 
Defendant 
 

A. IMPORTANT FACTS GIVING RISE TO THE CLAIM 

1. The Defendant (Vanguard) is the responsible entity of the Vanguard Ethically 
Conscious Global Aggregate Bond Index Fund (Hedged) (Fund). The Fund 
commenced operation in or around August 2018.  

2. The Fund enables investors to invest indirectly in the securities that comprise the Fund. 
The composition of the Fund is based on an index called the Bloomberg Barclays MSCI 
Global Aggregate SRI Exclusions Float Adjusted Index (Index), which is administered 
and made available to Vanguard by Bloomberg Index Services Limited (Bloomberg). 
The Index is composed of issuers from four sectors: Treasury, Government-related, 
Corporate and Securitised. The Index is based on a parent index, but purports to 
exclude securities based on research and screening against environmental, social and 
governance criteria (ESG criteria). The environmental, social and governance (ESG) 
research is performed by MSCI ESG Research LLC and its affiliates (MSCI) and then 
provided to Bloomberg for use in the Index.  

3. Between approximately 7 August 2018 and 17 February 2021 (Relevant Period), 
Vanguard published 12 product disclosure statements for the Fund (together, PDSs). 
The PDSs were made available to the public directly on Vanguard’s website or linked 
through third-party product pages, unitholder notices or the ASX website.  

4. Each of the PDSs included statements in the following or materially similar terms (PDS 
Representations). 

Investment strategy and investment return objective 

The Fund seeks to track the return of the Bloomberg Barclays MSCI Global Aggregate 
SRI Exclusions Float Adjusted Index hedged into Australian dollars (AUD) before taking 
into account fees, expenses and tax. 
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The Bloomberg Barclays MSCI Global Aggregate SRI Exclusion Float Adjusted hedged 
into AUD index is a market value weighted index comprised of global investment grade 
securities (bonds). This includes government, government-related, corporate and 
securitised fixed rate bonds from both developed and emerging market issuers. The 
index excludes companies with significant business activities involving fossil fuels, 
alcohol, tobacco, gambling, military weapons and civilian firearms, nuclear power and 
adult entertainment. Details on the benchmark methodology can be accessed by 
visiting Bloomberg Barclays at www.bloomberg.com. 

… 

Who it may suit 

Investors seeking exposure to a diversified portfolio of international fixed interest 
securities with an ethically conscious screen that is relatively unaffected by currency 
fluctuations. 

… 

Environmental, social, and ethical considerations 

Vanguard does not take into account labour standards, environment, social or ethical 
considerations when selecting, retaining or realising investments in the Fund to track 
the performance of the benchmark index. Vanguard has engaged Bloomberg Barclays 
to provide an index of securities for the Fund that excludes companies with significant 
business activities involving fossil fuels, alcohol, tobacco, gambling, military weapons 
and civilian firearms, nuclear power and adult entertainment. 

5. Some of the PDSs included a variation of the latter statement in the following or 

materially similar terms: 

Environmental, social and ethical considerations 

Vanguard does not take into account labour standards or environmental, social or 
ethical considerations when selecting, retaining or realising investments for the Fund. 
The Fund adopts a passive investment strategy, designed to track the performance of 
the underlying Index (before fees and expenses). While the Fund does not take ethical 
considerations into account, the name of the Fund includes the words “Ethically 
Conscious” because the underlying Index excludes securities issued by companies 
with significant business activities involving fossil fuels, alcohol, tobacco, gambling, 
military weapons and civilian firearms, nuclear power and adult entertainment. 

6. The title of the Fund, namely “Vanguard Ethically Conscious Global Aggregate Bond 
Index Fund (Hedged)” reinforced and comprised part of the PDS Representations. 

7. The PDSs (with one exception) directed readers to Bloomberg’s website for details of 
the methodology for the Index. On that website there was a fact sheet about the Index. 
A version of the fact sheet was issued on or about 31 July 2018 (2018 Fact Sheet) 
and a revised version was issued on or about 15 July 2020 (2020 Fact Sheet). These 
were the only Fact Sheets about the Index that were issued during the Relevant Period. 

(a) The 2018 Fact Sheet stated that the Index “follows the same general criteria 
as the Bloomberg Barclays Global Aggregate Float-Adjusted Index, but 
removes issuers with evidence of owning fossil fuel reserves or are involved in 
certain controversial business lines”.   

(b) The 2020 Fact Sheet similarly stated that the Index “removes issuers with ties 
to thermal coal, oil and gas or are involved in certain controversial business 
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lines. The index also excludes issuers with very severe ESG Controversies or 
Red Flags”.   

(c) Both Fact Sheets set out ESG criteria according to which issuers would be 
excluded from the Index. For example, the 2018 Fact Sheet said the Index 
“excludes issuers with evidence of owning fossil fuel reserves regardless of 
their industries, including companies that own less than 50% of a reserves 
field”. The 2020 Fact Sheet said that “Business Involvement Screening” was 
applied to remove “All companies that have an industry tie to fossil fuels 
(thermal coal, oil and gas) – in particular, reserve ownership, related revenues 
and power generation”. 

8. During the Relevant Period, Vanguard also made statements about the Fund (or such 
statements were made on behalf of Vanguard) in a media release, on Vanguard’s 
website, in an interview with the Finance News Network that was published on 
YouTube on or about 14 December 2018, and in a presentation at a Finance News 
Network Fund Manager Event in or around December 2018 that was also published 
online (Other Representations).  

(a) The media release, which was issued in August 2018, referred to the Fund as 
one of Vanguard’s “screened ESG products” and one of a “suite of ethically 
conscious funds”. The media release stated that the Fund would: 

… offer investors access to broadly diversified international equities and 
international fixed income exposures that exclude fossil fuel reserves, alcohol, 
tobacco, gambling, weapons, nuclear power and adult entertainment. 

(b) The statements on Vanguard’s website included that the Fund: 

… excludes companies with significant business activities involving fossil fuels, 
nuclear power, alcohol, tobacco, gambling, weapons, adult entertainment and 
conduct related screens based on severe controversies. 

(c) The statements in the interview with Finance News Network were made by 
 at Vanguard and later  

, and included the following with respect to two products, 
one of which was the Fund: 

So the Ethically Conscious range was built around three key categories and 
the fund screens out companies involved in these three categories. The first is 
non-renewable energy. So that's the things like nuclear power and fossil fuels. 
The second is vice products, so alcohol, gambling, adult entertainment, and 
then the final screen is around weapons, so firearms and controversial 
weapons. 

These are issues that when we surveyed our clients and we went out and did 
research, with individual investors and intermediary investors, they said 
mattered to them and we believe matter to a broad set of Australian investors. 

(d) The statements in the presentation at the Finance News Network Fund 
Manager Event were also made by  and included the following: 
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So, Vanguard’s Australian ESG offering, so we have recently launched two 
new funds, and they’re offered both as funds and as ETF’s to give investors 
choice based on their preferred accessed method. The funds apply screens or 
they exclude stocks, associated with these three categories: so the first is non-
renewable energy, so that’s screening out stocks that are involved with fossil 
fuels and nuclear power. The second category is vice products, so adult 
entertainment, tobacco, gambling, alcohol. And, then finally weapons, 
controversial weapons, firearms. And, the way that we came about this list was 
doing a lot of primary research. So we went out to our investors and we asked 
them what issues do they care about and do they not want to invest in.  

ESG can be quite personal and quite individual, so we’re not going to be able 
to meet the needs of absolutely everyone, but we found these to be a really 
broad section of categories that a large proportion of Australian investors do 
care about.  

9. The Representations (being the PDS Representations and the Other Representations) 
conveyed that the Fund offered an “ethically conscious” investment opportunity and 
that the Fund did this by “tracking” the Index. The Representations conveyed that: 

(a) before being included in the Index, and therefore the Fund, securities were 
researched and screened to assess whether or not they met the applicable 
ESG criteria; and 

(b) securities that violated the applicable ESG criteria were excluded or removed 
from the Index and therefore the Fund. 

10. Contrary to the Representations, the research and screening for the Index had the 
following limitations: 

(a) not all issuers were researched and screened for exclusion — rather, only 
companies (and of company issuers, generally only publicly listed companies) 
were researched and screened, which meant that issuers in the treasury and 
securitised sectors, and many government-related and private companies were 
not researched or screened; 

(b) for companies with multiple issuing entities that shared a particular stock 
exchange “ticker”, the ESG research was not conducted on each entity, rather, 
the research was only conducted for the company with the largest debt 
outstanding (by market value) and was applied to all other companies with the 
same “ticker”; and 

(c) MSCI’s fossil fuel screen did not cover companies that derived revenue from 
the transportation or exploration of thermal coal. 

11. The effect of these limitations was that: 

(a) a significant proportion of bonds in the Index and the Fund were from issuers 
that were not researched or screened against the applicable ESG criteria — for 
example, in February 2021, 46% of bonds in the Fund and 74% of bonds in the 
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Fund by market value were from issuers that were not researched by MSCI; 
and 

(b) the Index and Fund included issuers that violated the applicable ESG criteria, 
including but not limited to: 

(i) in respect of the Index: 42 issuers which collectively issued at least 180 
bonds referred to in the Schedule; and 

(ii) in respect of the Fund: 14 issuers which collectively issued at least 27 
bonds referred to in the Schedule. 

12. On or about 17 and 18 February 2021, Vanguard issued a supplementary PDS and 
two updated PDSs that warned investors about the limitations identified in paragraph 
10(a) above. Vanguard also took steps to correct the limitation identified in paragraph 
10(b) above. 

13. The supplementary PDS included statements in the following terms: 

This Supplementary Product Disclosure Statement dated 17 February 2021 (SPDS) 
updates the product disclosure statement for the Vanguard Ethically Conscious Global 
Aggregate Bond Index (Hedged) ETF dated 10 July 2020 (PDS)… 

Except to the extent amended by this SPDS or updated on our website, the PDS 
remains in full force. 

On page 4 of the PDS: 

… 

The section titled “Index Information” is replaced as follows:  

Index information  

The Bloomberg Barclays MSCI Global Aggregate SRI Exclusion Float Adjusted Index 
hedged into Australian dollars is a market value weighted index comprised of global 
investment grade securities (bonds). This includes government, government-related, 
corporate and securitised fixed rate bonds from both developed and emerging market 
issuers. The Index provider screens public companies to check for ties to fossil fuels, 
nuclear power, alcohol, tobacco, gambling, weapons and adult entertainment as well 
as conduct related screens based on severe controversies, so that they can be 
excluded from the ETF.  

Investors should be aware that the Index provider’s screening process does not 
review government bonds, securitised fixed rate bonds and some company 
structures, particularly government related corporations and non-listed 
companies, for ties to these business activities. Bonds issued by these non-
screened entities may still be contained in the ETF...  

Vanguard has elected to amend the above information having recently discovered that 
some entity structures, including non-listed companies, are not excluded by the 
screens applied by the index provider. As a consequence, we have updated this index 
information whilst we continue to investigate the level of exposure the ETF has to 
securities with ties to fossil fuels, nuclear power, alcohol, tobacco, gambling, weapons 
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and adult entertainment. Where further information becomes available, we will provide 
any updated information on our website or otherwise by way of a supplementary PDS.  

[emphasis added] 

14. The two updated PDSs included statements in similar terms. 

15. On or about 18 February 2021, the statement on Vanguard’s website as referred to in 
paragraph 8(b) above was amended to the following terms:  

In constructing the Index, using MSCI research, Bloomberg Barclays (the Index 
provider) excludes the securities of issuers that engage in activities in, and/or derive 
revenue (above a threshold specified by the Index provider) from, fossil fuels, nuclear 
power, alcohol, tobacco, gambling, weapons and adult entertainment. This index 
methodology also excludes the securities that have a controversy score above a 
threshold specified by MSCI. Where MSCI has insufficient or no data available to 
adequately assess a particular security relative to the ethically conscious criteria of the 
Index, these securities may not be excluded. 

16. On or about 15 June 2023, the media release as referred to in paragraph 8(a) above 
was removed from Vanguard’s website.  

B. THE PRIMARY LEGAL GROUNDS UPON WHICH RELIEF IS SOUGHT 

17. During the Relevant Period, Vanguard provided financial services in operating the 
Fund because: 

(a) the Fund was a registered scheme within the meaning of s 12BAB(1)(d) of the 
ASIC Act; and 

(b) further or alternatively, an interest in the Fund was a financial product, and 
therefore a financial service, within the meaning of ss 12BAA(7)(b)(i) and 
12BAB(1AA) of the ASIC Act. 

18. By reason of the matters alleged in paragraphs 3-11 above, the Representations 
constituted conduct liable to mislead the public as to the nature, the characteristics and 
the suitability for their purpose of the Fund and interests in it. The Other 
Representations were also false or misleading in representing that the Fund and 
interests in it were of a particular standard, quality or grade or had certain performance 
characteristics or benefits. 

C. THE RELIEF SOUGHT FROM THE COURT 

19. ASIC seeks: 

(a) declarations pursuant to s 12GBA(1) of the ASIC Act and/or s 21 of the Federal 

Court of Australia Act 1976 (Cth) that Vanguard has contravened ss 12DF(1) 

and 12DB(1)(a) and (e) of the ASIC Act;  
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(b) orders pursuant to s 12GBB(1) of the ASIC Act that Vanguard pay pecuniary 

penalties in respect of those contraventions; and 

(c) adverse publicity orders pursuant to s 12GLB(1) of the ASIC Act. 

 

Date: 24 July 2023 

 

 

 
Signed by Nick Kelton  
Lawyer for the Plaintiff 
 
This Concise Statement was prepared by Meg O'Sullivan KC and Glyn Ayres of Counsel. 
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Certificate of lawyer 
 
I, Nick Kelton, certify to the Court that, in relation to the Concise Statement filed on behalf of 
the Plaintiff, the factual and legal material available to me at present provides a proper basis 
for each allegation in the Concise Statement.  
 
Date: 24 July 2023 
 
 

 
Signed by Nick Kelton 
Lawyer for the Plaintiff 
  


























































