Australian Securities &
Investments Commission

Attachment 3 to CP 373: Proposed BCCC Charter

ASIC is seeking feedback on proposed changes to the Australian Banking Association’s Banking
Code of Practice (Code) in response to an independent review of the Code in 2021: see Consultation
Paper 373 Proposed changes to the Banking Code of Practice (CP_373).

As part of our public consultation, the ABA has provided ASIC with a revised Banking Code
Compliance Committee (BCCC) Charter (proposed charter).

While the BCCC Charter is related to the Code, it does not form part of the Code and is therefore not
part of the document that ASIC considers for approval. However, because the Charter contains
information relating to our legislative approval criteria for compliance monitoring, it is relevant to our
consideration of the Code approval application and is included in our public consultation.

For more information about our consultation, see CP 373 and the following accompanying documents:

e a comparison of the provisions in the current Code with the equivalent provisions in the
proposed Code (see Attachment 1 to CP 373);

e the draft revised Code (see Attachment 2 to CP 373); and

e anew customer-facing document, ‘Banking with confidence: your key rights and protections
as a customer’ (see Attachment 4 to CP 373).

Stakeholder feedback on these documents, including the proposed charter, will help ASIC form our
views about whether to approve the revised Code.


https://www.asic.gov.au/cp
https://www.asic.gov.au/cp
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About the Banking Code Compliance Committee

The purpose and function of the Banking Code Compliance Committee (BCCC) is to monitor

and drive best practice Code compliance.

Together with the Code, this Charter sets out the terms that govern the functions and

operations of the BCCC contemplated in the Code.
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Section A - Introduction, Functions
and Powers, Guiding Principles

1 Introduction

1.1 Establishment

The independent BCCC is established by the Australian Banking
Subscribers in accordance with the terms of this Charter.

1.2 Role
The role of the BCCC is to monitor Code compliance a
implementation.

1.3 Scope of this document

This Charter sets out the terms that govern t

pciation (ABA) and the Code

best practice Code

Functions and Powers

Functions and Powers

2.1

e investigate any alle its priority pursuant to this
Charter;

a) Be transparent and accountable
b) Prioritise industry wide, serious and systemic issues

c¢) Provide community assurance by regularly publishing its work

d) Act in a fair, reasonable, independent, efficient, and effective manner

e) Promote its work

f) Provide guidance to industry to promote best practice Code compliance; and
g) Act with integrity and impartiality.




Section B - Powers and Functions

4.1 The BCCC will monitor Code Subscribers’ compliance with the Code.
When fulfilling its monitoring function, the BCCC may do any of the following:
a) Make reasonable requests for a Code Subscriber to provide, or provide access to,
information,documents or systems, that the BCCC considers n ary to discharge its
functions

b) Engage with and seek information from third parties
¢) Report externally

d) Provide guidance to industry

e) Make findings and recommendations.

4.2 Data collection
a) When monitoring compliance with the C
compliance with the Code.

BCCC can request breac to assess

i) a set of mandatory rep
i) a materiality threshold
reportable Code paragraph

ode paragrap
ing to the rem

d) The breach data will be in a

and report back to the BCCC.
ake reasonable requests to a Code Subscriber to provide, or provide
ation, documents, or systems in their possession, that the BCCC

The BCCC may require the Code Subscriber to comply with the BCCC’s request within 21
businessdays, or as mutually agreed, except where the Code Subscriber satisfies the BCCC
that:

i) to comply with the request would be in breach of a law (including, without limitation,
any law relating to confidentiality or privacy); and that, where a third party’s consent to
the CodeSubscriber complying with the request, would avoid a breach of that law, and
that the Code
Subscriber has taken all reasonable steps to obtain the appropriate consent, and such
consentwas not provided



il to comply with the request would breach a duty of confidentiality to a third party, and
that the Code Subscriber has taken reasonable steps to obtain the appropriate consent to
enable the Code Subscriber to comply with the request, and such consent was not
provided

i) to comply with the request would breach a Court order or prejudice a current
investigation bythe police or other law enforcement agency

iv) legal professional privilege attaches to the relevant information, documents or systems

v) the information, documents or systems do not or no longer exist; or

vi) in the case where the information, document or system is claimed by the Code
Subscriber tobe commercially sensitive, the BCCC may agree‘with the Code Subscriber to
receive it, or haveaccess to it on a conditional basis, incl terms that preserve
confidentiality.

4.4 Other obligations of Code Subscribers

The BCCC can also require a Code Subscriber to d
following:

i) provide an appropriate representative to atte
i) investigate and report back to the BC
withthe assistance of external exp
In concluding a compliance investigati
any undertaking by the Code Subscriber a
the matter.
4.5 Provision of informati
Where a person alleges a
to clause 5.1, the BCCC ma [ tever information the BCCC
reasonablyconsiders may ass igati matter.

terview; or
elevant matters (includi

re appropriate,

determined a breach of Code has occurred, inquire on the
ousness and systemic nature of the allegation and the adequacy of the
ication Actions and/or Remediation Actions, so as to avoid repeat

under clause 5.1. In making this decision, the BCCC may consider any factors it
thinks relevant, including:

i) the nature of the allegations made against the relevant Code Subscriber,
including thesignificance of the alleged breach;
il the period that has elapsed since the alleged event occurred,;
i) whether another forum (such as a court) would be more appropriate to consider the matter;
iv) whether the matter is frivolous or vexatious; and

v) if work previously undertaken by the BCCC to monitor or review practices and procedures
of theCode Subscriber, are relevant to the allegations made.



5.3 Matters the BCCC cannot consider

a) Allegations relating to a Code Subscriber’s commercial judgment in decisions about
lending, security or enforcement, unless it is alleged that the bank would have made a
different commercialjudgement on a matter if the significant breach had not occurred.

b) Allegations that have been made after 2 years of the complainant becoming aware of events that give
rise to that allegation, except by mutual agreement with Code Subscribers and the BCCC or in

special or appropriate circumstances.
c) Allegations based on the same events and facts as a previous alle@ation to the BCCC by the
personor associated entities making the new allegation.
d) Allegations that are under investigation by another foru
or as part of any process or proceeding).
e) Matters that are not directly related to compliance
5.4 Investigation approach
When conducting a compliance investigation, the

er as a standalone matter

vant provisions of

theCode and any applicable laws.
5.5 Consequences of non-compliance

Where a Code Subscriber, or any person a
withoutreasonable excuse, fails to comply wit quest made within the timeframe
reasonably specified by the BCCC, the BCCC me ise the matter.

finding after adhering to the operating procedure developed in
ausel3.1 (Operating Procedures).

6.4 7 ess for findings and recommendation

compliance withthe Code.

b) If a complainant may be entitled to compensation, the BCCC will refer the complainant to the
CodeSubscriber's complaints team or, where appropriate, AFCA . AFCA can award
compensation to a complainant where the scheme decides in their favour.

7.1 Power to apply sanctions
The BCCC has the power to apply sanctions to a Code Subscriber for a breach of this Code



where afinding has been made that:
a) The breach is serious or systemic

b) The Code Subscriber has failed to act on the BCCC request to remedy a breach of the
Code, orfailed to do so within a reasonable time

¢) There has been a breach of an undertaking given to the BCCC

d) The Code Subscriber has not taken adequate steps to prevent a serious or systemic breach
fromreoccurring; or

e) The Code Subscriber has not co-operated and complied with reasonable requests of the

BCCC inthe performance of its monitoring and investigative acti

7.2 Type of sanctions
The BCCC has discretion to determine what sanctions to a
seriousness ofthe breach. Sanctions available to the B
a) To require a Code Subscriber to rectify the breach i

b) To require a Code Subscriber to undertake a cQ
Rectification Actions

¢) To formally warn a Code Subscriber
d) To require a Code Subscriber to cond
e) To name the Code Subscriber in the BC

f) To report serious or systemic instances, w
ASIC.

r considering the

jance review of mediation Actions and

staff training program on the Cod
annual repo ebsite; and
a Cod criber has been non-compliant,to

Driving improvement in compliance

BCCC Guidance notes
a) The BCCC will publish guida

b) The BCCC pnsult with stak
they are ime to ti

c) BCCE M ill focus o

Promoting awareness of the Code

O T —
The BCCC ) divie bscribers to assist them to improve compliance.

pal pro
will fac e direct engagement and dialogue with relevant external organisations with
moting a eness of the Code. This may include conferences, seminars, and

new guidance notes and when

ad themes and industry wide issues.

Subscriber staff.

blish an Annual Report that reports on the yearly activities of the BCCC.
present this Annual Report to the ABA Council once a year.




Section C - BCCC Governance

10 BCCC Members

10.1  Composition of the BCCC
a) The Independent BCCC, established under the Banking Code, is comprised of the
followingmembers:
i) An independent Chair - appointed jointly by the Australian Fj
(AFCA) and the ABA
i) A consumer representative — appointed by consumer
i) A banking representative — appointed by the AB
b) The BCCC acting unanimously, will appoint, on i iate, a person or a
panel of persons, with expertise in small busine

| Complaints Authority

ntatives on the Board of AFCA; and

10.1 Tenure

appointment, when made, js

Re-appointment

of time, and that person will hold office for the remainder of the term of the
eplacing (unless an earlier terminationtime is specified in that appointment).

prolonged pe
person they

106
BCCC Member (including the Independent Chair) will be automatically vacated if

a) Becomes bankrupt or makes any arrangement or composition with creditors
b) Is prohibited by law from being a director

¢) Becomes of unsound mind

d) Resigns from office during their term; or

e) Has their appointment terminated by their relevant appointors

_— =




11. Organisational Structure

11.1  Secretariat
a) The BCCC may create and appoint the position of a Chief Executive Officer (CEO) with
relevantskills, experience and knowledge.

b) The CEO will, if appointed, be under the supervision and directi he BCCC.

¢) The BCCC will be supported by a secretariat led by the C
appointed, thelndependent Chair), who shall carry out a

within the fundingand resource constraints of the an

ation and management

111 Independent Chair

and its
limited

a) The Independent Chair can undertake app
secretariat in accordance with resoluti
to:

i) engaging and dismissing staff
iy entering, varying, and terminating lease

i) operating bank accoun

action to manage th
e BCCC. Thisincludes, bu




12. Meeting of BCCC Members

121 Meetings and proceedings of BCCC
The BCCC will meet, discharge its responsibilities, and convene, adjourn, and otherwise regulate
its meetings and proceedings in such a manner as it may from time to time determine. ABCCC
meeting may be called or held using any technology as consented to by all BCCC Members. This
consent maybe a standing one and may only be withdrawn within a reasonable period before
the meeting.

12.2 Quorum
A quorum for a meeting of the BCCC will be all three BCCC Me

12.3  Voting

At a meeting of the BCCC:
a) Each BCCC Member has one vote; and

b) Decisions are made on the basis of a simple of votes.

12.4  Conflicts of interest
If a BCCC Member has a material person idered at
ameeting of the BCCC, the BCCC Me
a) Be present while the matter is being con

i. The BCCC Member has declared their | interest in relation to the matter

d in the quorum, for any meeting, regardless of any personal
C Member may have in a matter that is being consideredat the meeting. A
s not liable to account to any person because of such a personal interest.

take part in a specified meeting.

b) A person nominated as an alternate may exercise the same powers as the BCCC Member
who nominated them an alternate, other than the power to nominate another alternate; the
alternate is subject to the same requirements that apply to their nominator at the meeting
they attend andwhere their nominator is not present.



Section D - Other

13 General

13.1  Operating procedures
a) The BCCC must set out operating procedures. The operating procedures will deal with the
followingmatters:
i) allegations of breaches of the Code
i) privacy requirements
iii) civil and criminal implications
iv) timeframes for acknowledging notification of an
an investigation into the allegation, respo
recording of any decisions or recomme

v) use of external expertise
vi) process for making findings and

of the Code; progress of
e allegation and the

13.2

annual business plan to the ABA before the start
e plan has been developed.

onsidering the business plan and budget will ensure the BCCC has
es to carry out its functions.

13.5

a) The BCCC has a general obligation to ensure that the confidentiality of information
provided byCode Subscribers is protected.

b) The BCCC will develop a privacy policy, in consultation with Code Subscribers, that adheres

to thePrivacy Act and Australian Privacy Principles.
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13.6 Immunity from liability
a) The Code Subscribers agree to release and indemnify (to the extent the assets of the
BCCC are inadequate), the BCCC and its officers and employees (BCCC Personnel) and to
hold them
immune against all losses, damages, costs (including without limitation, legal costs), actions, claims,
demands and liabilities incurred or suffered by the BCCC or BCCC Personnel arising from the BCCC
performing its functions and activities in accordance with this Charter, other than with respect to any
wilful or reckless acts, omissions or gross negligence on the part of BCCC or BCCC Personnel.
b) The BCCC must affect and maintain at all relevant times the follg surance, which must in all
circumstances fully cover any claim made at any time in resp an event occurring:
i) professional indemnity insurance
ii) insurance against any liability which may arise unde
any relevant workers,’ or accident compensatie
Personnel; and
iy BCCC Personnel shall be indemnified out
are inadequate) by each Code Subscii
as BCCC Personnel.

including, without limitation,
pect to any of BCCC

e extent that they
esponsibilities

assets of the BCCC and
gainst all liabilities arising out o

Review
a) The BCCC will arrange a eview of its acti
theCode by the ABA. N

oinciding with the periodic review of

b) The ABA will advise the BCCC of anyt ing iodi of the Code, no less than
six (6) months before the review e Code be eX pecial or appropriate
circumstance




15.1

Defined terms
The following words have the following meanings where they appear in this charter:
ABA means the Australian Banking Association

Assessment means any BCCC report, finding, inquiry or other suitable evaluation method
selected by the BCCC.

ASIC means the Australian Securities and Investments Commission
BCCC means the Banking Code Compliance Committee
BCCC Member means a member of the BCCC

BCCC Personnel means the officers (including the CEO) an
CEO means the person appointed to the role in clause 11.
Code means the Banking Code of Practice and any pr
Code Subscriber means a bank that has adopted t

yees of the BCCC

ions of the Codel

clause or provision of the Code includes the clause or provision of the Code
ent to, restatement of, or substitution for that clause or provision in the
succeeding version or revision of the Code resulting from any review of the

published date agreed tobetween the BCCC and the ABA, on behalf of Code
Subscribers.

1 Previous iterations of the Code are available on the ABA’s website.
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https://www.ausbanking.org.au/banking-code/previous-versions-of-the-code/
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