
PROPOSAL TO IMPOSE NTA REQUIREMENTS ON MDA OPERATORS 

6 December 2019 

The Investment Managers team considers that there is merit in re-igniting the proposal 
to introduce net tangible assets (NTA) requirements in relation to MDA operators and 
MDA operators which hold client assets (as custodian). 

We attach our Project Plan which sets out the timetable and next steps. 

1. First proposal

MDA operators would be required to meet enhanced capital requirements, similar to those we 
impose on responsible entities of registered schemes. MDA providers that do not provide 
custodial or depository (C&D) services must meet tailored cash needs and audit requirements 
and hold a minimum NTA the greater of:  

a) $150,000;

b) 0.5% of the average value of all of the client's portfolio assets of the MDA (and
registered scheme and IDPS property) up to $5 million NTA; or

c) 10% of average MDA provider revenue.

Our reasons are as follows: 

a) Growth: there has been significant growth in the industry recently (see previous
papers). We consider this growth may be a response to the FOFA reforms and/or the
lower regulatory requirements compared with registered schemes. Increasing the
financial requirements will serve as a de facto barrier to entry for insufficiently
resourced or committed licensees who might consider becoming MDA operators.

b) Industry: whilst it is not a reason to initiate a proposal, there is a strong industry
expectation that ASIC will revisit the policy settings that apply to MDAs.

c) Aligning the interests of MDA operators and investors: Increasing financial
requirements for MDA operators will ensure that they are committed to the MDA,
have adequate resources to support their offering and also increase the incentives for
them to operate their MDA effectively and compliantly.

d) Regulatory consistency and prevention of regulatory arbitrage: It is possible that
some licensees offer MDAs rather than registered schemes to circumvent the
additional financial requirements. Given similarities in the roles and responsibilities of
responsible entities and MDA operators, the imposition of similar capital
requirements is warranted and consistent. In CP 200, we stated that it was desirable
for MDA providers and REs to meet the same financial requirements because their
functions are similar in many key respects.

e) Definition: We can use the CP and RG 166 amendments to more precisely define
what ASIC considers an MDA to be.
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2. Second proposal  

We propose to require MDA operators which provide custodial and depository services and 
external MDA custodians to be subject to the more rigorous NTA requirement and the longer 
cash flow projections requirements, consistent with the financial resources requirements we 
impose on other custodians. We would not propose allowing MDA operators to rely on the 
'incidental custodial or depository services’ authorisation.  

Our reasons include those set out in 1(a)-(d) above. In addition: 

MDA operators acting as custodians: It is common in MDA arrangements for the assets to be 
held in the client's own name or via an external MDA custodian (for example when the MDA 
is operated on an IDPS). However, some MDA operators may hold assets in custody for their 
clients, and so may be offering a custodial or depository service. We see no reason to 
differentiate such MDA operators from responsible entities which are required to hold either 
$10m NTA or engage a custodian which holds $10m NTA. 
 
3. Background 
 
The above proposals have already been approved by ASIC. At RPC at meeting 547 on 13 
December 2012, RPC approved consulting on the proposals. CP 2001 was released on 8 
March 2013.  
 
However, at RPC meeting 542 on 7 September 2016, it was agreed that ASIC would not 
proceed with the proposal to introduce an NTA requirement, principally because of the de-
regulatory initiatives on foot at the time. No NTA required was imposed because of the need 
for regulatory offsets but RPC agreed that ASIC would communicate in public statements 
that ASIC remains committed to imposing such requirements in the future. See Report on 
Submissions 4962 at paragraphs 37-47. ASIC states that: 
 
We will be reviewing the financial resource requirements over the next two years as additional MDA 
providers obtain the relevant AFS licence authorisations, and we can assess the impact of other 
changes to our MDA policy’.  
 
For proposal 2, ASIC stated that: 
 
‘We have not adopted, at this time, the proposed NTA requirements in CP 200 for MDA providers that 
provide custodial or depository services. This corresponds with our decision for financial resource 
requirements for MDA providers generally’. 
 
4. Responses 
 
We expect to receive similar responses to those received to CP 200. For example, it was 
highlighted that: 

a) The requirements were unnecessary for MDA providers because in an MDA the client 
holds a direct legal or beneficial interest in the underlying assets. In a registered 
scheme, the client has an interest in the trust fund as a whole, rather than a specific 

 
1 https://asic.gov.au/regulatory-resources/find-a-document/consultation-papers/cp-200-managed-
discretionary-accounts-updates-to-rg-179/ 
2 https://download.asic.gov.au/media/4028095/rep496-published-29-september-2016.pdf 
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beneficial interest in particular assets. Respondents said this means that the 
consequences of business failure for MDA clients are limited, as it is simpler for them 
to re-assert control or ownership over the client portfolio assets. Respondents also 
referred to the prohibition on pooling MDA assets for investment purposes, which is a 
condition of the relief, as a feature which reduces the risks to MDA clients compared to 
registered scheme members.   

b) Most respondents were concerned about the cost imposed by the requirements and 
thought the proposed NTA requirement was too high. Respondents felt that this 
requirement would benefit larger MDA providers to the detriment of competition and 
increase the barriers to entry for new MDA providers.   

c) Respondents to CP 200 highlighted the different operating models in the MDA sector. 
Respondents submitted that different levels of risk are associated with each model and 
that it is inappropriate to apply the same financial requirements to each. The most 
common MDA operating models are:  

• Full service MDA – providers of these services are responsible for all 
aspects of the MDA service, including administration and custody. 

 
• MDA provider – these providers are responsible for all aspects of MDA 

service, excluding custody.  

• Regulated platform MDAs – these providers provide investment 
management and advice but rely on a regulated platform for administration 
(execution of trades) and custody.  

Respondents, in particular, disagreed with the application of the NTA requirements to 
regulated platform MDAs because the key administrative and custodial functions are 
undertaken by third party providers. As the third party providers are themselves heavily 
regulated and subject to significant financial requirements, they said that this 
significantly reduced the operating risk for the regulated platform MDA.  
 

d) Imposing new financial resource requirements is inconsistent with the Financial System 
Inquiry recommendation to strengthen the focus on competition in the financial system. 
Arguably new financial resource requirements impose significant barriers to the entry 
of new players and have a disproportionate effect on smaller firms. The Association of 
Financial Advisers warned that the proposal is likely to lead to many small businesses 
discontinuing to offer MDA services.   
 

e) It is inconsistent with our policy rationale for imposing financial resource requirements. 
One of the key policy rationales for imposing increased financial resource requirements 
– decreasing the risk of a disorderly wind-up – is not a significant consideration 
because an MDA client retains the beneficial or legal interest in the client portfolio 
assets and the clients' portfolio assets cannot be pooled. The client can re-assert control 
over the underlying client portfolio assets.  

We are not persuaded by the above arguments. An NTA requirement helps ensure that the 
operator is of at least moderate financial substance and reduces the risk of a disorderly wind-
up.  It is not designed to prevent losses, and the comments in (a) and (e) about the potential 
losses from business failure are not persuasive.  While there would be some cost impact, and 
therefore an impact on new entrants, this is true for any substantive requirement. On balance, 
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RPC was convinced that the NTA requirement was appropriate. We will give stakeholders an 
opportunity to give any new information on cost, different operating models and competition 
as part of the proposed consultation. We can then discuss these issues in the relevant RPC 
paper, following a second public consultation.   
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Summary page 

Proposed revisions to Managed Discretionary Account policy – 
Financial Requirements 

What is the issue? 
1 Investment Managers (IM) is seeking RPC feedback on its proposal to consult on revising 

the financial requirements for providers of Managed Discretionary Accounts (MDAs). We 
propose to align the financial requirements for MDA Providers with the financial 
requirements under RG 166 Licensing: Financial requirements that apply to responsible 
entities of managed investment schemes and investor directed portfolio services (IDPS) 
operators.  

What is your recommendation? 
2 IM recommends that ASIC should consult on amending the financial requirements for MDA 

providers as follows: 

a) increase MDA providers’ financial requirements to ensure that they correspond with
the requirements that apply to responsible entities and IDPS operators under Class
Order [CO 13/760] Financial requirements for responsible entities and operators of
investor directed portfolio services (essentially, to hold at least $150,000 net tangible
assets (NTA) as defined in [RG 166]);

b) apply to MDA operators and their property holding arrangements the same financial
requirements that apply to responsible entities;

c) apply the financial requirements to an “MDA provider” as defined in ASIC
Corporations (Managed Discretionary Account Services) Instrument 2016/968; and

d) provide a transitional period of 12 months from the date of the new legislative
instrument for MDA providers to comply with the new asset holding requirements.

3 Implementing the change proposed in paragraph 2 would require the issue of a new 
legislative instrument, minor and consequential updates to ASIC Proforma PF 209, and 
revisions to RG 166. (See Attachment A for a draft version of the proposed legislative 
instrument).  

4 IM proposes to release a Consultation Paper containing the proposals set out above (see 
Attachment B for a draft version of the Consultation Paper).  IM seeks guidance on its 
proposal to issue the attached Consultation Paper to consult on this change.  As the proposed 
NTA requirement would only apply to a confined sub-sector (MDA operators) and is similar 
to existing ASIC policy for responsible entities and IDPS operators, we do not believe that 
this proposal needs to go to Commission for approval. 

What are the reasons for your recommendation? 
5 IM considers that the financial requirements for MDA providers should be increased to 

match those for responsible entities and IDPS operators for the following reasons: 

a) to discourage insufficiently resourced or committed licensees from becoming MDA
operators (ie some minimum investment into the business - ‘skin in the game’);
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b) to protect consumers by facilitating the orderly transfer or winding-up of an MDA 
business where those assets are held by the MDA operator, should this become 
necessary; and 

c) to maintain regulatory consistency and reduce regulatory arbitrage by MDA operators 
seeking to avoid current financial requirements applicable to responsible entities. 

 

How does this relate to ASIC’s priorities? 
  
x 1. Confident and informed investors and consumers 
x 2. Fair, orderly and transparent markets 
 3. Efficient and accessible registration 

What are the risks for the achievement of ASIC’s priorities? 
6 Imposing additional financial requirements will increase the regulatory burden upon MDA 

providers.  In addition, the proposed financial requirements may not prevent or compensate 
for any actual loss suffered.  

What are the potential effects of your recommendation on 
competition in the financial system? 

7 Introduction of the proposed changes to financial requirements will help to ensure a level 
playing field among MDA providers, responsible entities of registered managed investment 
schemes and IDPS operators.   

8 Introducing amended financial requirements for MDA providers will constitute a barrier to 
entry for new MDA providers and will increase the compliance burden for existing MDA 
providers.  IM intends to seek further information regarding additional potential effects upon 
competition as part of the proposed consultation process. 

 

Submission 

A Background 
What is an MDA? 

9 Under existing ASIC policy (RG 179), an MDA is a facility, other than a registered 
managed investment scheme (registered scheme) or an interest in a registered scheme, with 
the following features:  

a) a person (client) makes contributions;  

b) the client portfolio assets are managed on an individual basis by another person (MDA 
provider) at the MDA provider’s discretion, subject to any limitation agreed between 
the client and MDA provider; and  

c) the client and the MDA provider intend that the MDA provider will use the client 
portfolio assets to generate a financial return or other benefit for the client.  

10 A wide variety of arrangements can constitute an MDA. Industry uses different terminology 
to refer to services that may have the relevant features of an MDA. For example, products 
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commonly known by industry and investors as a “separately managed account”, 
“individually managed account”, “investment advisory program”, “model portfolio” or a 
“managed discretionary portfolio service” may fall within the definition of an MDA. 

11 There are also a range of services that are similar to but may fall outside the definition of an 
MDA. The proposals in this paper are confined to MDAs as currently defined in ASIC RG 
179 and which rely (or should rely) on the conditional relief in the Instrument.  Other, 
similar, arrangements like IDPSs already have appropriate financial requirements. 

12 ASIC considers that an MDA generally falls within the definition of both a ‘managed 
investment scheme’ in s9 of the Corporations Act and a ‘facility for making a financial 
investment’ in s763B of the Corporations Act.  

Current Regulatory Arrangements 

13 Under ASIC’s current regulatory requirements, to offer an MDA service to a retail client an 
MDA provider must either: 

a) establish and register a managed investment scheme and offer MDA services via that 
scheme; or 

b) obtain a licence authorisation permitting them to deal in interests in managed 
investment schemes limited to MDA services to retail clients in accordance with the 
relief granted in ASIC Corporations (Managed Discretionary Account Services) 
Instrument 2016/968 (Instrument).   

14 The terms ‘MDA provider’ and ‘MDA service’ are defined in the Instrument. The MDA 
provider provides the MDA services. In broad terms, an MDA provider is an AFS licensee 
authorised to provide the following financial services in relation to client portfolio assets:  

a) dealing by issuing various financial products, including interests in managed 
investment schemes, that are limited to a right to receive MDA services;  

b) dealing in all the financial products that may be acquired with client portfolio assets 
under an MDA contract;  

c) providing personal financial advice to retail clients in relation to MDA services, except 
where an external adviser has contracted directly with a retail client to provide the 
financial advice; and  

d) providing custodial or depository services, except where an external custodian has 
contracted directly to hold the client portfolio assets with each retail client in the MDA.   

15 The MDA provider is not required to hold an AFS licence authorising it to provide custodial 
or depository services if, in relation to the client portfolio assets, either:  

a) an external custodian has entered into a direct contract to provide custodial or 
depository services with each client to whom the MDA provider provides MDA 
services; or  

b) an external custodian has entered into a direct contract with the MDA provider to 
provide custodial or depository services; or 

c) the client retains legal and beneficial title to the assets held in the MDA.  
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Current Financial Requirements 

16 Currently, MDA providers which rely upon the Instrument (rather than using a registered 
scheme structure) are only required to hold surplus liquid funds of $50,000 and are not 
subject to NTA requirements.  By contrast, responsible entities and IDPS operators are, 
broadly, required to hold NTA of either:  

a) if the provider does not engage an external custodian to hold the assets - NTA of the 
greater of $10 million, or 10% of the average responsible entity and IDPS revenue; or  

b) if the provider engages an external custodian – the greater of $150,000 or 10% of the 
average responsible entity and IDPS revenue.  

17 IM considers that this inconsistency is unjustified, given the underlying service is similar 
from a regulatory and investor protection perspective. Both MDAs and registered managed 
investment schemes involve the management of client assets where the client has conferred 
investment discretion on the operator/responsible entity. Both a responsible entity and MDA 
operator have an obligation to act in the best interests of the investor in discharging this 
investment management function. 

18 Given the likely continuing expansion of the MDA sector and other factors discussed in this 
paper, IM considers that it is now appropriate to strengthen the regulatory framework for 
MDA services by imposing increased financial requirements on MDA providers. IM 
considers that revising the financial requirements for MDA providers (to align them with the 
equivalent requirements for responsible entities and IDPS operators) will promote greater 
regulatory consistency, reduce the prospect of regulatory arbitrage and provide greater 
protection for retail clients of MDA services. 

Previous Consultation 

19 ASIC has previously undertaken public consultation regarding the possibility of imposing 
tailored financial resource requirements upon MDA providers. In March 2013, ASIC 
published Consultation Paper 200: Managed discretionary accounts: Update to RG 179 
(CP 200). The recommendations in CP 200 included a proposal to increase financial 
requirements for MDA providers.  

20 In September 2016, ASIC issued the Instrument and revised RG 179. At that time, ASIC 
elected not to impose financial requirements for MDA providers in line with the proposals in 
CP 200, noting that proposed changes had been deferred in light of the Government’s 
deregulatory agenda and a related moratorium on significant financial services regulation.  
In Report 496: Response to submissions on Consultation Paper 200: Managed discretionary 
accounts: Update to RG 179, ASIC stated that it would revisit the proposal to increase 
financial requirements for MDA providers after two years (i.e. after September 2018). 

21 The revised regulatory settings for MDA providers have now been in place for over three 
years (i.e. since September 2016). During this time, ASIC has been able to assess the impact 
of these regulatory settings on the financial services industry. It is now appropriate for ASIC 
to re-evaluate the merits of financial requirements proposals for MDA providers, originally 
proposed in March 2013, particularly in light of substantial market recent growth and our 
recent review. 

MDA Sector Growth 

22 Currently, the MDA industry in Australia is experiencing rapid growth when compared with 
other sectors of the financial services industry.  During the 2017/18 financial year, 198 
entities held an Australian Financial Services Licence (AFSL) authorisation to deal in 
interests in managed investment schemes limited to MDA services. This number increased 
by 26.8% during the 2018/19 financial year to 251. In comparison, during the same period 
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the number of entities holding an AFSL authorising the operation of a registered managed 
investment scheme in the capacity of responsible entity decreased by 1.5% and the total 
number of entities holding an AFSL authorising the entity to deal in interests in managed 
investment schemes including investor directed portfolio services remained unchanged. 

23 As at 30 June 2019, according to the Institute of Managed Account Professionals (IMAP) 
Milliman managed account census results as at 30 June 2019, funds under management 
(FUM) for MDAs represented approximately $29.24 billion, which is about 0.77% of the 
total FUM pool of approximately $3.79 trillion: see Australian Bureau of Statistics (ABS), 
Report 5655.0: Managed funds, Australia, Sep 2019. 

24 Further, over the last five financial years, the total FUM in managed funds generally has 
grown by over 50% from approximately $2.41 trillion as at 30 June 2014 (see ABS, Report 
5655.0: Managed funds, Australia, Jun 2014) to approximately $3.79 trillion as at 
30 June 2019 (see ABS, Report 5655.0: Managed funds, Australia, Sep 2019). 

25 In particular, the use of managed accounts, a general category of arrangements that includes 
MDAs, by financial advisers has grown. In 2018, approximately 30% of financial advisers 
used managed accounts and this increased to approximately 35% in 2019. Financial planners 
reported that managed accounts comprised over 31% of their FUM in 2019 and this is 
expected to increase to 52% in 2022 (per State Street Global Advisors SPDR 
ETFs/Investment trends 2019 managed accounts report data in the AdviserVoice’s article 
Managed accounts usage in Australia has almost doubled but education is still lacking). 

26 Potential reasons for the recent growth in MDAs (and managed accounts generally) include 
the following: 

a) the Future of Financial Advice (FOFA reforms)1 introduced a prospective ban on 
conflicted remuneration structures, a duty for financial advisers to act in the best 
interests of their clients, an opt-in obligation and an annual fee disclosure statement. 
ASIC has received feedback from the industry that these changes have increased 
compliance costs. We understand that MDAs provide a means by which financial 
advisers can provide more cost-efficient financial advice. We also understand that 
MDAs provide a new revenue stream (fees for managing client money) in addition to 
the revenue from advice services themselves; 

b) in our experience, AFS licensees have become more conscious of ‘advice risk’, that is, 
the risk of liability for advice which may not be in the best interests of investors. This is 
particularly the case after the Financial Services Royal Commission in 2018. We 
understand that some firms believe that the delivery of financial advice through an 
MDA that uses model portfolios designed by the licensee, may reduce advice risk for 
the licensee because the licensee has more control over the investment selection; 

c) we understand from industry that MDAs enable investment transactions to be 
undertaken quickly, either to take advantage of opportunities or protect clients from 
risk, in contrast to arrangements where a financial adviser does not have a broad 
investment discretion; and 

d) there are lower regulatory requirements for an MDA provider compared to a 
responsible entity of a registered scheme. 

  

 
1 In June 2012 reforms were introduced into the Corporations Act 2001 by the Corporations Amendment (Future of 
Financial Advice) Act 2012 and Corporations Amendment (Further Future of Financial Advice Measures) Act 2012. These 
reforms included the best interest duty, ban on conflicted forms of remuneration, opt-in obligation and changes to ASIC’s 
licensing and banning powers. 
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2018-19 Review of MDA Sector 

27 In 2018-19, IM carried out a high-level review of a sample of MDAs. In broad terms, the 
review was carried out for the purpose of assisting ASIC to understand the MDA sector, 
including identifying key trends and risks of harm in the sector. The scope of the review 
included the collection of limited fee data, but did not include an assessment of whether 
MDA providers were complying with the terms of the Instrument.  

28 We observed in our review that there are low barriers to entry in the MDA sector. We 
identified in our review that it is possible that a licensee may offer an MDA, rather than a 
registered scheme, to circumvent the more onerous financial requirements that apply to the 
responsible entity of a registered scheme. Given the similarities in the roles and 
responsibilities of responsible entities and MDA providers, we considered that, as observed 
in CP 200, it would be beneficial for MDA providers and responsible entities to observe 
similar financial requirements. 

29 We anticipate that the MDA sector will continue to grow, extrapolating recent growth rates 
into the near term. If more retail clients invest in MDAs and the amount invested in MDAs 
increases, potentially in preference to a registered scheme or an IDPS, an increasingly 
significant proportion of funds under management could be invested in MDAs. Given the 
prevalent use of MDAs and continuing growth, we are concerned that the current financial 
requirements for an MDA provider may not be adequate and are no longer fit for purpose. 
ASIC is concerned that a significant proportion of the assets under management are invested 
in structures that may not have a reasonable level of capital support. 

30 We consider that these reasons support the proposition that an MDA provider should be 
made subject to financial requirements that are similar to those imposed on a responsible 
entity of a registered scheme or an IDPS operator. This would help ensure a level playing 
field, which is consistent with ASIC’s duty to consider the impact of its actions on 
competition in the financial system (ASIC Act 2001, s1(2A)). 

Current MDA providers and financial requirements 

31 Of the 251 entities which held an AFSL during 2018/19 authorising the provision of MDA 
services: 

a) 23 entities (9.2% of the 251 entities) were also authorised to operate registered 
managed investment schemes and/or IDPSs and therefore were subject to the financial 
requirements for operators of registered managed investment schemes and IDPSs set 
out in RG 166; and 

b) 228 entities (90.8%) were not authorised to operate registered managed investment 
schemes or IDPSs and therefore were not subject to the financial requirements for 
operators of registered managed investment schemes and IDPSs set out in RG 166.   

B Issues analysis and recommendation 
Issue 1: Should ASIC consult on amending the financial requirements to impose 
additional requirements relating to NTA, cash needs and audit requirements?  

32 We seek RPC’s feedback on whether ASIC should consult on imposing a framework of 
financial requirements (including NTA, tailored cash needs and tailored audit requirements) 
upon MDA providers that is equivalent to that currently imposed on responsible entities and 
IDPS operators. The current requirements for MDA operators and for responsible entities 
are set out in paragraph 16 above. 
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Option 1 (Recommended) 

33 IM recommends that ASIC should consult on imposing on MDA providers (as defined in 
RG 179 and the Instrument) financial requirements that are similar to the requirements that 
apply to responsible entities, consisting of: 

a) the standard solvency and positive net assets requirement that currently applies to all 
AFS licensees (including MDA providers); 

b) a tailored cash needs requirement similar to the requirement that applies to responsible 
entities; 

c) a tailored audit requirement similar to the requirement that applies to responsible 
entities; and 

d) an NTA requirement similar to that which applies to responsible entities, the value of 
which depends on whether the responsible entity engages an external custodian to hold 
the client assets. 

34 IM proposes that ASIC imposes the following minimum NTA requirements: 

a) For MDA providers that do not provide custodial or depository services - the greater of: 

(i) $150,000; 

(ii) 0.5% of the average value of all client portfolio assets of MDA services provided, 
up to $5 million NTA; or 

(iii) 10% of average MDA provider revenue, with no maximum NTA 

b) For MDA providers that provide custodial or depository services - the greater of: 

(i) $10 million; or 

(ii) 10% of their average MDA provider revenue with no maximum NTA. 

35 We will propose a transitional period of 12 months from the date of the new legislative 
instrument for MDA providers to comply with the new financial requirements.  The 
proposed legislative instrument is included at Annexure A to the paper. 

36 We propose to use the term “client portfolio assets” in the Instrument. In broad terms, the 
term client portfolio assets refers to financial products and other property that are the client’s 
contributions, or are borrowed or raised for the purposes of the MDA service, or that are 
derived directly or indirectly from the client’s contributions or funds raised or borrowed for 
the purpose of the MDA service. 

37 We propose to define ‘average MDA provider revenue’ by applying the approach that was 
used in [CO 13/760] to the definition of ‘average RE and IDPS revenue’ and in [CO 13/761] 
to the definition of ‘average revenue’. In broad terms, this approach involves an average 
revenue amount being calculated from revenue amounts from recently-completed financial 
years and a forecast of revenue for the financial year to date 

38 In determining average MDA provider revenue, an MDA provider should include the 
revenue of persons performing the functions relating to an MDA for which the MDA 
provider is responsible (e.g. including functions outsourced to other entities). 
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Option 2 

39 Alternatively, ASIC may choose not to amend the financial requirements for MDA 
providers.  In this case, MDA providers would remain subject to the existing solvency and 
surplus liquid funds requirements.  

Option 3 

40 Alternatively, ASIC may choose to amend the financial requirements for MDA providers by 
imposing a different NTA requirement (e.g. $75,000 or $300,000). 

Reasons in favour of recommended option  

41 IM considers that the potential benefits of imposing NTA requirements upon MDA 
providers include: 

a) with capital at risk, the MDA provider may be more likely to be appropriate resourced 
(with sufficient investment and compliance expertise) and take seriously its obligations 
under the RG and Instrument;  

b) ensuring that MDA provider maintains sufficient financial resources may reduce the 
risk of disorderly or non-compliant wind-up in the case of business failure; and. 

c) to maintain regulatory consistency across comparable sectors of the financial services 
industry, any NTA requirements to be imposed upon MDA providers should be 
equivalent to those already imposed upon responsible entities and IDPS operators.  

42 It is appropriate for AFS licensees that are managing investors’ money, and making 
discretionary investment decisions on behalf of investors, to have sufficient equity within 
their businesses. Enhanced NTA (capital) requirements would ensure that MDA providers 
are adequately resourced and committed to their MDA business and also increase the 
incentives for the operator to strive to operate the MDA effectively and compliantly. 

43 The proposed NTA requirement for MDA providers generally provide some level of 
assurance that, if an MDA provider does fail, there is some money available for the orderly 
transition to a new MDA provider or the transfer of the clients’ assets to the client (where 
these assets are held by the MDA provider) or as the client directs. 

44 Whilst the functions of an MDA provider and a responsible entity differ in some respects, in 
most key aspects they are similar. Both are typically primarily responsible for managing 
investments and making discretionary investment decisions on behalf of investors. This 
fundamental similarity in the functions of an MDA provider and a responsible entity 
suggests that both types of licensee should be subject to similar financial resource 
requirements. 

Reasons against recommended option 

45 The submissions in response to CP 200 covered a range of arguments against the proposals 
to impose increased financial requirements for MDA providers. The arguments and our 
responses are below. 

 

• The financial requirements are 
unnecessary for MDA providers because 
in an MDA the client holds a direct legal 
or beneficial interest in the underlying 
assets. In contrast, in a registered scheme, 
the client has an interest in the scheme 

Response 

We consider that the proposed financial 
requirements will help to ensure that an 
MDA provider is of at least moderate 
financial substance and reduce the risk 
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property as a whole, rather than a 
beneficial interest in particular assets. The 
argument was that the consequences of 
business failure for MDA clients are 
limited, as it is simpler for them to re-
assert control or ownership over the client 
portfolio assets; 

of a disorderly winding up of the MDA 
provider’s affairs. In the event of a 
winding up of an MDA provider, there 
may be difficulties in clients re-
asserting control or ownership over 
client portfolio assets where these are 
held by the MDA operator. 

 

• The compliance costs of meeting the 
financial requirements are high and would 
benefit larger MDA providers to the 
detriment of competition and increase the 
barriers to entry for new MDA providers; 

Response 

In light of the commercial similarities 
between an MDA and a registered 
scheme, we consider that it is 
appropriate that the operators of both 
types of investment vehicles are subject 
to similar financial requirements. 
Whilst we recognise that introducing 
the proposed financial requirements 
will increase compliance costs for MDA 
providers, the more rigorous financial 
requirements are justified because of 
how important it is for an MDA 
provider to have at least moderate 
financial substance and to attain 
regularity parity with responsible 
entities in respect of their financial 
requirements.  

 

We note the potential effect upon 
competition of the proposed changes 
but believe that increased compliance 
costs are justified in order to protect 
retail investors. 

• There is a broad variety of arrangements 
that satisfy the concept of an MDA and, as 
different risks apply to each type of MDA, 
imposing a set of financial requirements 
for all types of MDAs would not be 
appropriate. In particular, some 
submissions disagreed with the 
application of the proposed financial 
requirements to regulated MDA platforms 
because the key administrative and 
custodial functions are undertaken by 
third-party service providers. According 
to this argument, as the third-party service 
providers are subject to a rigorous 
regulatory framework, including financial 
requirements, the operating risks of the 
regulated platform MDA are significantly 
reduced; and 

Response  

Regardless of the business model used, 
ASIC considers that in order to prevent 
regulatory arbitrage all types of MDA 
providers should be subject to the same 
financial requirements.  Licensing has 
advised that, an entity which already 
has $150K to satisfy its NTA 
requirement in its capacity as RE 
and/or IDPS operator will not need to 
have an additional $150K to also act as 
an MDA operator.. 
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• One of the key policy rationales for 
imposing increased financial resource 
requirements—decreasing the risk of a 
disorderly wind-up—is not a significant 
consideration because an MDA client 
retains the beneficial or legal interest in 
the client portfolio assets and the clients’ 
portfolio assets cannot be pooled. The 
client can re-assert control over the 
underlying client portfolio assets. 

 

Response  

In the event of a winding up of an MDA 
provider there may be difficulties in 
clients re-asserting control or 
ownership over client portfolio assets.  
Imposing the proposed financial 
requirements will reduce the potential 
for business failure and associated risk 
to clients. 

Potential Industry Impact  

46 Financial Advisers Team (FA) notes that financial advice firms sometimes use MDAs for 
the following purposes: 

a) to service clients who are difficult to contact due to overseas travel or living in remote 
parts of Australia, where the MDA structure allows advisers to re-balance funds or re-
invest dividends without seeking further client instructions; and 

b) to allow advisers to re-invest their elderly clients’ term deposits upon maturity.  For 
such clients, providing advice about a maturing term deposit via a Statement of Advice 
is not cost-effective for the client and an MDA is one way to keep these costs low. 

47 FA also considers that some financial advisers may currently be using MDAs to justify their 
value proposition post-FOFA. Financial adviser conduct in this context has included the use 
of more complex client portfolios and the tying of a client to an adviser in circumstances 
where a simple generic managed investment scheme may achieve the same outcome for the 
client at a lower cost and with greater portability. 

48 FA advised that they would expect industry resistance to the proposed NTA changes, and 
their adoption will likely result in small financial advisors no longer offering MDA services.  
FA observed that the proposed financial requirements may result in smaller advisers using 
third party MDA arrangements or attempting to disguise their discretionary services as 
general advice or execution only.  In the latter case, this will be difficult for ASIC to 
monitor. 

49 We expect there to be resistance to the proposals from some of the lower resourced, smaller 
entities which may struggle to raise the relevant capital. Nonetheless, we consider the 
benefits of the proposal outweigh the detriment that may be caused by some of the smaller 
players exiting the MDA space.  

Issue 2: Should ASIC consult on amending the financial requirements to include 
higher NTA requirements for AFS Licensees providing custodial or depository services 
with respect to MDA portfolio assets?  

50 The current financial requirements for custodians and for responsible entities and IDPS 
operators holding scheme or IDPS property are set out in [CO 13/760] and [CO 13/761]. 

51 Currently, entities performing a custodial or depository function with respect to registered 
schemes or IDPS assets are subject to higher financial requirements when compared to those 
responsible entities or IDPS operators not holding such assets. 

52 Currently, no equivalent higher financial requirements apply to a licensee holding client 
portfolio assets with respect to MDA services, whether the licensee is an MDA provider or 
an external custodian of MDA assets. 
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53 We consider that in order to provide adequate protection to MDA clients, and to provide 
regulatory parity with entities performing a custodial or depository function with respect to 
registered schemes or IDPS assets, equivalent higher financial requirements should be 
applied to licensees holding client portfolio assets with respect to MDA services  

Option 1 (Recommended) 

54 IM recommends that ASIC should consult on amending the financial requirements relating 
to the provision of MDA services by AFS Licensees to include the following requirements: 

a) MDA custodians must meet the same requirements that apply under [CO 13/761] to 
providers of custodial or depository services that are not incidental providers. This 
includes the requirement to hold NTA of $10 million, or 10% of average revenue, 
whichever is higher; 

b) MDA providers that are also responsible for holding client portfolio assets must meet 
the same requirements as those that apply under [CO 13/761] to responsible entities 
that hold scheme property. This includes the requirement to hold NTA of $10 million, 
or 10% of average revenue, whichever is higher, unless the MDA provider arranges for 
the client portfolio assets to be held by a person licensed to provide a custodial or 
depository service (and that is not an incidental provider) or a body regulated by the 
Australian Prudential Regulation Authority (APRA); 

c) the NTA requirements outlined in paragraph (b) above will not apply to an MDA 
provider where the client retains legal and beneficial title to the client portfolio assets—
in this scenario, the MDA provider would be subject to a lower NTA requirement of the 
greater of $150,000 or 10% of average revenue; 

d) MDA providers who are responsible for holding client portfolio assets would not fall 
within the definition of ‘incidental provider’, as defined in [CO 13/761]. This means 
these MDA providers would not be able to fulfil their NTA obligations by meeting the 
reduced minimum NTA requirements for incidental providers of custodial and 
depository services; and 

e) we will provide a transitional period of 12 months from the date of the new legislative 
instrument for MDA providers to comply with the new asset holding requirements. 

Option 2 

55 Alternatively, ASIC may choose not to amend the financial requirements for licensee 
holding client portfolio assets with respect to MDA services.  In this case, MDA providers 
who hold client portfolio assets would remain subject to the existing solvency and surplus 
liquid funds requirements only.  

Reasons in favour of recommended option 

56 Similar to issue 1 above, the key reasons are: 

a) ensuring adequate equity capital is invested in the firm;  

b) ensuring adequate resources to enable orderly wind up; and 

c) ensuring parity with custodian rules for MISs and IDPSs. 

57 As a licensed custodian, an external MDA custodian should have to comply with the 
applicable NTA requirement under ASIC Class Order [CO 13/761]. The application of the 
existing custody requirements under [CO 13/761] leaves open the prospect that an external 
MDA custodian will be an ‘incidental provider’, as defined in [CO 13/761], and will only be 
required to hold NTA of the greater of $150,000 or 10% of average revenue. In contrast, 
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under [CO 13/761], a licensed custodian that is not an incidental provider has to hold NTA 
of the greater of $10 million or 10 % of average revenue. 

58 In line with the policy principles that support increased financial requirements for MDA 
providers, we consider that an external MDA custodian should be required to comply with 
the more rigorous NTA requirement. This is the ‘higher NTA requirement’: the greater of 
$10 million or 10% of average revenue. As a consequence of this approach, an external 
MDA custodian should not be allowed to rely on the incidental provider definition and, as a 
result, should not be allowed to rely on the ‘lower NTA requirement’ of the greater of 
$150,000 or 10 % of average revenue. 

59 In the situation where an MDA provider holds client portfolio assets, rather than using an 
external MDA custodian, we consider that the MDA provider may be offering a custodial or 
depository service. In this case, we consider that the MDA provider should also be held to 
the higher NTA requirement in [CO 13/761] for the custodial or depository services the 
MDA provider provides to MDA clients. As part of our proposal to impose the higher NTA 
requirement, we consider that an MDA provider should not be able to rely on the incidental 
provider definition. 

60 In our proposal to apply the higher NTA requirement, we see no reason to differentiate 
between an external MDA custodian and an MDA provider that holds client portfolio assets. 
In both cases, the entity that provides a custodial or depository service should be held to the 
same financial requirements, including NTA, that we impose on other custodians. Under 
[CO 13/760], the responsible entity of a registered scheme normally has to satisfy the higher 
NTA requirement or they must engage a custodian that meets the higher NTA requirement. 
We consider that it is appropriate to apply a consistent approach to the financial 
requirements of a responsible entity and an MDA provider. In our view, the optimum 
method to achieve this result is for the higher NTA requirement to apply to an external 
MDA custodian and to an MDA provider that holds client portfolio assets. 

61 We consider that in determining average MDA revenue, an MDA provider should include 
the revenue of persons performing the functions relating to an MDA for which the MDA 
provider is responsible (e.g. functions outsourced to other entities). 

Reasons against the proposed option (and in favour of the status quo) 

62 As set out above, the submissions received by ASIC in response to CP 200 included a 
number of arguments against the proposals to impose increased financial requirements for 
MDA providers.  These arguments and our potential responses are set out above under Issue 
1 at paragraph 45, and relate generally to: 

a) increased compliance costs resulting from the proposed changes; 

b) anti-competitive effects of imposing uniform financial requirements across the MDA 
sector; 

c) low risk to clients upon windup of MDA services due to the fact that clients may assert 
ownership or control over assets. 

63 As set out above, we consider that these arguments do not adequately reflect the importance 
of protecting MDA investors by requiring MDA providers holding client portfolio assets to 
comply with an adequate capital standard, or the need to maintain regulatory consistency 
between holders of MDA client portfolio assets and scheme property  

64 As with the recommended proposal in Issue 1 above, we consider that the primary reasons in 
favour of the proposed option relate to the need to provide additional protection to MDA 
clients and to remove the present inconsistency between financial requirements for licensees 
holding MDA client portfolio assets and licensees holding registered scheme or IDPS assets. 
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C Regulatory Impact Statement 
65 IM notes that a RIS will be prepared, following the consultation process. We note the 

observations of FA and expect that we will receive further data/information during 
consultation on the impact of the proposed change. 

D Consultation 
66 IM has consulted internally with FA, FR&A and Strategic Policy and these teams have 

indicated in-principle support for the proposed changes. IM has also sought input from 
Licensing, Markets and FR&A. 

67 IM proposes to issue a Consultation Paper (See Attachment B). 

E Implementation 
68 IM proposes to include a 12- month transition period in the Instrument (See Attachment A). 

F Communication 
69 IM proposes to issue a media release accompanying the Consultation Paper. A further media 

release is planned that will include a report summary of the feedback received and ASIC’s 
final position in relation to the proposals. 
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Part 1—Preliminary 

1 Name of legislative instrument 

This is the ASIC Corporations (Managed Discretionary Account 

Providers—Financial Providers) Instrument 2020/__. 

2 Commencement 

This instrument commences on the day after it is registered on the 

Federal Register of Legislation. 

Note: The register may be accessed at www.legislation.gov.au. 

3 Authority 

This instrument is made under paragraph 926A(2)(c) of the 

Corporations Act 2001. 

4 Definitions 

In this instrument: 

Act means the Corporations Act 2001. 
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Part 2—Declaration  

5 Financial requirements for MDA providers and MDA custodians   

Part 7.6 (other than Divisions 4 and 8) of the Act applies in relation to a 

financial services licensee as if that Part were modified or varied by, in 

Division 3 of that Part, inserting the following Subdivision: 

“Subdivision A—Financial Requirements: MDA providers and 

MDA custodians 

912AI Application  

(1) This Subdivision applies to a financial services licensee that is: 

(a) an MDA provider (see section 912AJ); 

(b) an MDA custodian or external MDA custodian (see section 912AK). 

(2) In this Subdivision: 

adequately secured, in relation to a financial services licensee, means: 

(a) secured by an enforceable security interest over a financial product 

(other than a financial product issued by the licensee or its 

associates) if: 

(i) the financial product is: 

(A) regularly traded on: 

(I) a financial market (as defined in subsection 

767A(1) and disregarding subsection 767A(2)) 

operated by a market licensee or a financial 

services licensee other than the licensee or its 

associates that, in the reasonable opinion of the 

licensee, produces sufficiently reliable prices to 

assess the value of the security provided by the 

security interest; or  

(II) an approved foreign market; or  

(B) an interest in a registered scheme for which withdrawal 

prices are regularly quoted by the responsible entity 

of the scheme and the licensee believes on reasonable 

grounds that withdrawal may be effected within 

5 business days; and 

(ii) the market value of the financial product is: 
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(A)  if the financial product is a debt instrument—at least 

109% of the amount owing; or 

(B) otherwise—at least 120% of the amount owing; or 

(b) secured by a registered first mortgage over real estate that has a 

fair market valuation of at least 120% of the amount owing; or 

(c) owing from an eligible provider; or 

(d) secured by an enforceable security interest over amounts owing to 

another financial services licensee which themselves are 

adequately secured. 

adjusted assets, in relation to a financial services licensee, means the 

value of total assets as they would appear on a balance sheet at the time of 

calculation made up for lodgement as part of a financial report under 

Chapter 2M if the licensee were a reporting entity: 

(a) minus the value of excluded assets that would be included in the 

calculation; and 

(b) minus the value of any receivable that would be included in the 

calculation, up to the amount that the licensee has excluded from 

adjusted liabilities on the basis that there is an enforceable right of 

set-off with that receivable; and 

(c) minus the value of any assets that would be included in the 

calculation that are encumbered as a security against liability to a 

person that provides a security bond to ASIC up to the amount of 

the bond; and 

(d) minus the value of any assets that would be included in the 

calculation that may be required to be applied to satisfy a liability 

under a credit facility that is made without recourse to the licensee 

up to the amount of that liability excluded from adjusted liabilities; 

and 

(e) plus the amount of any eligible undertaking that is not an asset.  

adjusted liabilities, in relation to a financial services licensee, means the 

amount of total liabilities as they would appear on a balance sheet at the 

time of calculation made up for lodgement as part of a financial report 

under Chapter 2M if the licensee were a reporting entity: 

(a) minus the amount of any liability under any subordinated debt 

approved by ASIC in writing; and  

(b) minus the amount of any liability that is the subject of an 

enforceable right of set-off, if the corresponding receivable is 

excluded from adjusted assets; and 
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(c) minus the amount of any liability under a credit facility that is made 

without recourse to the licensee; and 

(d) plus the value of any assets that are encumbered (other than assets 

that are encumbered merely to support a guarantee provided by the 

licensee) as a security against another person’s liability where the 

licensee is not otherwise liable, but only up to the lower of: 

(i) the amount of that other person’s liability; or 

(ii) the value of the assets encumbered; and 

(e) plus the maximum potential liability of any guarantee provided by 

the licensee. 

amount of an eligible undertaking means the amount that remains payable 

in accordance with the undertaking at the relevant time despite any 

amount previously paid under the undertaking less any amount that would 

be repayable as a liability by the licensee if money were paid. 

approved foreign market has the meaning given by section 9. 

Note: The definition of approved foreign market is notionally inserted by ASIC 

Corporations (Definition of Approved Foreign Market) Instrument 2017/669. 

average revenue, in relation to a financial services licensee, means: 

(a) for a licensee in its first financial year—the licensee’s forecast of its 

revenue from the calculation date for the remainder of the first 

financial year, pro-rated to a 12 month period; and 

(b) for a licensee in its second financial year of being authorised 

to provide the relevant financial service—the aggregate of the 

licensee’s:  

(i) estimate of its revenue for the second financial year to date; 

and  

(ii) forecast of its revenue for the remainder of the second 

financial year; and   

(c) for a licensee in its third financial year of being authorised to 

provide the relevant financial service—the average of:  

(i) the aggregate of the licensee’s: 

(A) estimate of its revenue for the third financial year to 

date; and 

(B) forecast of its revenue for the remainder of the third 

financial year; and 
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(ii) the licensee’s revenue for its second financial year in which it 

was authorised to provide the relevant financial service; and 

(d) for all subsequent financial years of a licensee—the average of: 

(i) the aggregate of the licensee’s: 

(A) estimate of its revenue for the current financial year to 

date; and 

(B) forecast of its revenue for the remainder of the current 

financial year; and 

(ii) the licensee’s revenue for the last preceding financial year; 

and  

(iii) the licensee’s revenue for the second preceding financial year. 

calculation date, in relation to the average revenue of a financial services 

licensee, means the day on which the licensee is authorised to provide the 

relevant financial service. 

cash or cash equivalents means: 

(a) cash on hand, demand deposits and money deposited with an 

Australian ADI that is available for immediate withdrawal; and 

(b) short-term, highly liquid investments that are readily convertible to 

known amounts of cash that are subject to an insignificant risk of 

changes in value; and 

(c) the value of any eligible undertaking provided by an eligible 

provider; and 

(d) a commitment by an eligible provider to provide cash upon request 

within 5 business days: 

(i) which will not expire within the next 6 months and which 

cannot be withdrawn by the provider without giving at least 

6 months written notice to the person to whom the 

commitment is made; and 

(ii) in relation to which any cash provided is not repayable for at 

least six months.  

clearing participant means a participant (as defined in section 761A in 

relation to a clearing and settlement facility) in the licensed CS facility 

operated by ASX Clear Pty Limited (ASX Clear) that is required to 

comply with, and complies with, the operating rules of ASX Clear that 

impose financial requirements, taking into account any waiver of those 

requirements by ASX Clear. 
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client in relation to a MDA provider means a person who enters into an 

agreement with the provider for the provision of MDA services. 

client contributions means contributions of money or money’s worth 

made by a client by either:  

(a) paying or giving ownership of property to the MDA provider or an 

external MDA custodian; or  

(b) giving the MDA provider or an external MDA custodian power to 

undertake transactions relating to property through a power of 

attorney, an arrangement for the MDA provider or an external MDA 

custodian to be a signatory on an account of the client or otherwise. 

client portfolio assets, in relation to a client, means financial products, 

money or other property that is: 

(a) client contributions of the client; or 

(b) borrowed or raised for the purposes of the MDA service provided 

to the client; or  

(c) derived directly or indirectly from financial products, money or 

other property referred to in paragraph (a) or (b). 

eligible custodian means: 

(a) an Australian ADI; or 

(b) a market participant or a clearing participant; or  

(c) a sub-custodian appointed by a person referred to in paragraph (a) 

or (b). 

eligible provider: 

(a) for the purposes of section 912AJ (MDA providers)—means:  

(i) an Australian ADI; or 

(ii) the government of the Commonwealth or of a State or 

Territory government or the government of a country that is a 

member of the Organisation for Economic Co-operation and 

Development or an agency or instrumentality of such a 

government; or 

(iii) a foreign deposit-taking institution:  

(A) that is regulated by a regulator approved in writing by 

ASIC for this purpose; or 

(B) approved in writing by ASIC for this purpose; or 
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(iv) an Australian CS facility licensee within the meaning of 

section 761A; or 

(v) an entity approved by ASIC in writing for the purpose of this 

subparagraph; 

(b) for the purposes of section 912AK (MDA custodians and 

external MDA custodians)—means:  

(i) an Australian ADI; or 

(ii) an entity approved by ASIC in writing for the purpose of this 

subparagraph.  

eligible undertaking, in relation to a financial services licensee, means:  

(a) an enforceable and unqualified undertaking by an eligible provider, 

expressed to be irrevocable without the written consent of ASIC, to 

pay, on written demand by the licensee, a certain amount 

(disregarding any part previously paid or any amount that would be 

repayable as a liability by the licensee if money were paid); or 

(b) an undertaking approved in writing by ASIC as an eligible 

undertaking. 

excluded assets, in relation to a financial services licensee, means: 

(a) intangible assets (excluding, for the avoidance of doubt, a deferred 

tax asset); and  

(b) receivables from, or assets invested in, any person who: 

(i) is an associate of the licensee; or 

(ii) was an associate of the licensee at the time the liability was 

incurred or the investment was made; or 

(iii) became liable to the licensee in connection with the 

acquisition of interests in a managed investment scheme 

operated by the licensee; and 

(c) assets: 

(i) held as a beneficial interest or an interest in a managed 

investment scheme; or  

(ii) invested in a superannuation product in respect of which the 

licensee or an associate may exercise any form of power or 

control; and 

(d) receivables from a trustee of a trust in respect of which the licensee 

or an associate may exercise any form of power or control;  
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but, despite anything in the paragraphs above, does not include the 

following:  

(e) a receivable mentioned in paragraph (b) or (d): 

(i) to the extent that it is adequately secured; or 

(ii) to which all of the following apply: 

(A) it is receivable as a result of a transaction entered into by 

the licensee in the ordinary course of its business on its 

standard commercial terms applicable to persons that are 

not associated with the licensee on an arm’s length 

basis;  

(B) no part of the consideration in relation to the transaction 

is, in substance, directly or indirectly invested in the 

licensee;  

(C) the value of the receivable (before any discount is 

applied) is not more than 20% of the assets less 

liabilities of the licensee; or 

(iii) to which all of the following apply: 

(A) it is receivable from an insurance company that is a 

body regulated by APRA and results from a transaction 

entered into by the licensee in the ordinary course of its 

business on its standard commercial terms applicable to 

persons that are not associated with the licensee on an 

arm’s length basis;  

(B) the licensee has no reason to believe that any amount 

invested in the licensee would not have been invested if 

the transaction that caused the receivable had not taken 

place or were not at the time of the investment expected 

to take place;  

(C) the licensee has no reason to believe that the 

recoverability of the receivable will materially depend 

on the value of an investment by any person in the 

licensee;  

(D) the total value of the receivables under this subparagraph 

is not more than 60% of the adjusted liabilities of the 

licensee disregarding this subparagraph; or  

(iv) to which ASIC has given its consent in writing to the licensee 

treating the receivable as not being an excluded asset; or  
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(v) to the extent that it is owing by way of fees from, or under 

rights of reimbursement for expenditure by the licensee out of 

property of or in relation to:  

(A) a superannuation entity;  

(B) an IDPS;  

(C) a registered scheme, 

to the extent that the receivable: 

(D) exceeds amounts invested by the entity, IDPS or scheme 

in, or lent (other than by way of a deposit with an 

Australian ADI in the ordinary course of its banking 

business) directly or indirectly by the entity, IDPS or 

scheme to:  

(I) the licensee; or 

(II) a body corporate the licensee controls; or 

(III) a body corporate that controls the licensee; or  

(IV) a body corporate that the licensee’s controller 

controls; and 

(E) if receivable by way of fees, represents no more than the 

amount of fees owing for the previous 3 months; and 

(F) if receivable under rights of reimbursement for 

expenditure by the licensee, has not been receivable for 

more than 3 months; and 

(f) an asset mentioned in paragraph (c) to the extent it is a managed 

investment product unless any part of the amount invested is, in 

substance, directly or indirectly invested in the licensee. 

external MDA adviser means a financial services licensee who: 

(a) is authorised to provide financial product advice to a person as a 

retail client; and 

(b) directly contracts with a person as a retail client to prepare or review 

an investment program where: 

(i) the investment program is, or is intended to be, included in an 

MDA contract; and 

(ii) the MDA contract is between the person and another person, 

who is an MDA provider.   
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external MDA custodian means a financial services licensee who: 

(a) is authorised to provide custodial or depository services and to deal 

on behalf of people as retail clients; and 

(b) directly contracts with a person as a retail client to provide custodial 

or depository services for MDA services provided to the person by 

another person who is an MDA provider. 

first financial year, in relation to a financial services licensee, means the 

financial year of the licensee in which the calculation date occurs. 

IDPS has the same meaning as in ASIC Class Order [CO 13/763].  

IDPS property, in relation to an IDPS, means property acquired or held 

through the IDPS, other than property held by a client of the IDPS. 

liquid assets, in relation to a financial services licensee, means: 

(a) cash or cash equivalents other than a commitment of the kind 

referred to in paragraph (d) of the definition of cash or cash 

equivalents; and 

(b) assets that the licensee can reasonably expect to realise for their 

market value within 6 months,  

that are free from encumbrances and, in the case of receivables, free from 

any right of set-off. 

market participant means a participant in a licensed market.  

MDA contract means a written contract between an MDA provider and a 

person as a retail client setting out the terms and conditions on which the 

MDA provider provides a MDA service to the person. 

MDA custodian means an MDA provider who is also responsible for 

holding client portfolio assets. 

MDA provider means a person who holds an Australian financial services 

licence that authorises: 

(a) dealing by way of issue in either or both of: 

(i) interests in managed investment schemes that are limited to a 

right to receive MDA services; and 

 

(ii) miscellaneous financial investment products that are limited to 

a right to receive MDA services; and 

(b) dealing in all the financial products that may be acquired with client 

portfolio assets under the MDA contract; and 
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(c) except where an external MDA adviser has contracted directly with 

each retail client to whom the MDA provider provides MDA 

services to provide financial product advice relating to the 

investment program—providing personal advice to people as retail 

clients in relation to the MDA; and 

 (d) except where an external MDA custodian has contracted directly 

with each retail client to whom the MDA provider provides MDA 

services to hold each client portfolio asset that is a financial product 

or a beneficial interest in a financial product—providing custodial or 

depository services,  

in relation to those client portfolio assets. 

Note: The licence may authorise dealings in other interests in managed investment 

schemes or miscellaneous financial investment products. 

MDA service means a service provided by an MDA provider with the 

following features: 

(a) a person (client) makes client contributions; and 

(b) the client agrees with the MDA provider that the client portfolio 

assets will: 

(i) be managed by the MDA provider at its discretion, subject to 

any limitation that may be agreed, for purposes that include 

investment; and 

(ii) be held legally or beneficially by the client; and 

(c) the client or the MDA provider intend that that the MDA provider 

will use client contributions of the client to generate a financial 

return or other benefit for the client (even if no such benefit is in fact 

generated). 

NTA means adjusted assets minus adjusted liabilities. 

relevant financial service, in relation to the calculation of 

average revenue:  

(a) for a financial service licensee that is an MDA provider—means the 

financial services mentioned in the definition of MDA provider;  

(b) for an MDA custodian or external MDA custodian—means a 

custodial or depository service. 

revenue, in relation to a financial services licensee: 

(a) for a licensee that is an MDA provider—means: 
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(i) the licensee’s revenue within the meaning given by the 

accounting standards; and 

(ii) to the extent it is not the licensee’s revenue within the 

meaning of the accounting standards—any amount paid or 

payable out of client portfolio assets for the performance of 

the obligations imposed on the licensee as an MDA provider 

in connection with the MDA services it operates, even if those 

obligations are performed by another entity; 

Note: An amount under subparagraph (ii) excludes any audit fees paid or payable 

to an auditor engaged to meet any audit requirements under the Act.  

(b) for a licensee that is an MDA custodian or an external MDA 

custodian, and not an MDA provider—means the revenue of the 

licensee within the meaning given by the accounting standards. 

stapled group means the group of entities consisting of:  

(a) one or more stapled issuers who are issuers of securities or managed 

investment products that must be transferred together; and 

(b) all wholly-owned entities of the stapled issuers.  

stapled issuer means an entity a security or managed investment product 

of which under the terms on which it is traded on a prescribed financial 

market or under the constitution of the entity or under the terms of issue, 

must be transferred together with a security or managed investment 

product of one or more other entities. 

value means the value of assets determined as follows: 

(a) in the case of assets that would be recognised in preparing a balance 

sheet for members under Chapter 2M—the value as if at that time 

such a balance sheet was being prepared; and 

(b) in the case of any other scheme property or IDPS property—its 

market value. 

912AJ Adequate financial resources for MDA providers  

(1) This section applies to a financial services licensee that: 

(a) is an MDA provider; and 

(b) is not: 

(i) a body regulated by APRA that is not required to comply with 

paragraph 912A(1)(d); or 

(ii) a market participant; or 
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(iii) a clearing participant. 

(2) A financial services licensee covered by subsection (1) that complies with 

this section is taken to comply with conditions (if any) of its licence that 

relate to:  

(a) a cash needs requirement; and 

(b) net tangible assets that apply because it is an MDA provider; and 

(c) the obligation to lodge an opinion by a registered company auditor 

on the financial requirements for licensees that are authorised to 

operate an MDA service to the extent the opinion is for a part of a 

financial year or other period during which the licensee was covered 

by subsection (1). 

Note: The conditions on the licence may include other requirements in relation to having 

available adequate financial resources for the purposes of paragraph 912A(1)(d). 

Cash needs requirement  

(3) The licensee must: 

(a) prepare a projection of the licensee’s cash flows over at least the 

next 12 months based on the licensee’s reasonable estimate of what 

is likely to happen over this period; and 

(b) have the projection approved at least quarterly by the licensee’s 

directors as satisfying the requirements of paragraph (a); and 

(c) document the calculations and assumptions used in preparing the 

projection, and describe in writing why the assumptions are 

appropriate; and 

(d) update the projection of the licensee’s cash flows if:  

(i) the projection ceases to cover at least the next 12 months; or 

(ii) there is reason to suspect that an updated projection would 

differ materially from the current projection or show that the 

licensee was not meeting the requirements in subparagraphs 

(i) and (ii) of paragraph (e); and 

(e) document whether, based on the projection of the licensee’s cash 

flows, the licensee:  

(i) will have access when needed to enough financial resources to 

meet its liabilities over the projected term of at least the next 

12 months; and 

(ii) will hold at all times during the period to which the projection 

relates in cash or cash equivalents, an amount equal to or 
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greater than the current amount the licensee is required to hold 

in cash or cash equivalents under subsection (6). 

Net tangible assets 

(4) The licensee must hold at all times NTA of: 

(a) if subsection (5) applies—at least the greatest of:  

(i) $150,000; or 

(ii) an amount of up to $5 million, being 0.5% of the average 

value of all the client’s portfolio assets of the MDA services 

provided by the licensee; or  

(iii) 10% of average revenue of the licensee;  

(b) otherwise—at least the greater of: 

(i) $10 million; or  

(ii) 10% of average revenue of the licensee. 

(5) This subsection applies if, in relation to each MDA service operated by 

the licensee, an external MDA custodian provides custodial or depository 

services for MDA services provided by the licensee.   

(6) The licensee must hold at all times: 

(a) in cash or cash equivalents in an amount that is at least the greater 

of: 

(i) $150,000; or 

(ii) 50% of the amount of NTA that it is required to hold under 

subsection (4); and 

(b) liquid assets in an amount that is at least 100% of the required NTA. 

Money that is in an account held by the licensee for the purposes of 

section 981B cannot be counted towards either requirement. Other cash or 

cash equivalents that are also liquid assets can be counted for both 

paragraph (a) and (b).  

Audit opinion on financial requirements 

(7) The licensee must lodge with ASIC a report (the audit opinion) by a 

registered company auditor addressed to the licensee and ASIC for each 

financial year of the licensee and any other period that ASIC directs in 

writing that states whether, during any part of the period for which the 

licensee was covered by subsection (1): 
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(a) in the auditor’s opinion, the licensee: 

(i) complied with paragraph (3)(b) and subsections (4) and (6) 

and other financial requirements in conditions on its licence; 

and  

(ii) had at all times a projection that purports to, and appears on its 

face to, comply with paragraph (3)(a); and 

(iii) correctly calculated the projection in paragraph (3)(a) on the 

basis of the assumptions the licensee used for the projection; 

and 

(b) following an examination of the calculations, assumptions and 

description prepared under paragraph (3)(c) and relied on by the 

licensee in complying with paragraph (3)(a), the projections 

prepared under paragraph (3)(a) and the document prepared under 

paragraph (3)(e), the auditor has no reason to believe that: 

(i) the licensee did not have adequate systems for managing the 

risk of having insufficient financial resources to comply with 

subsections (4) and (6) and other financial requirements in 

conditions on its licence; or 

Note: Paragraph 912A(1)(h) requires a licensee (other than a body 

regulated by APRA) to have adequate risk management systems. 

(ii) the licensee failed to comply with paragraph (3)(c); or 

(iii) the licensee will not have access when needed to enough 

financial resources to meet its liabilities over the projected 

term of at least the next 12 months; or 

(iv) the licensee will not hold at all times during the period to 

which the projection relates in cash or cash equivalents, an 

amount equal to or greater than the current amount the 

licensee is required to hold in cash or cash equivalents under 

subsection (6); or 

(v) the assumptions the licensee adopted for its projection in 

paragraph 3(a) were unreasonable. 

(8) The audit opinion must be lodged: 

(a) for each financial year of the licensee—with the balance sheet that 

the licensee is required to lodge under section 989B; and 

(b) for any period of time that ASIC directs—by no later than the date 

ASIC directs in writing the audit opinion to be lodged.  
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912AK Adequate financial resources for MDA custodians and 

external MDA custodians  

(1) This section applies to a financial services licensee that: 

(a) is an MDA custodian or an external MDA custodian; and  

(b)  is not: 

(i) a body regulated by APRA that is not required to comply 

with paragraph 912A(1)(d); or 

(ii) a market participant; or  

(iii) a clearing participant.  

(2) A financial services licensee covered by subsection (1) that complies with 

this section is taken to comply with conditions (if any) of its licence that 

relate to:  

(a) a cash needs requirement; and 

(b)  net tangible assets that apply because it provides a custodial or 

depository service; and 

(c)  the obligation to lodge an opinion by a registered company auditor 

on the financial requirements for licensees that are authorised to 

provide a custodial or depository service to the extent the opinion is 

for a part of a financial year or other period during which the 

licensee was covered by subsection (1).  

Note: The conditions on the licence may include other requirements in relation to 

having available adequate financial resources. 

Cash needs requirement  

(3) The licensee must: 

(a) prepare a projection of the licensee’s cash flows over at least the 

next 12 months based on the licensee’s reasonable estimate of what 

is likely to happen over this period; and 

(b) have the projection approved in writing at least quarterly by the 

following persons as satisfying the requirements of paragraph (a):  

(i) if the licensee is a body corporate—the directors of the 

licensee; 

(ii) if the licensee is a partnership or the trustees of a trust—the 

partners of the licensee or the trustees; 
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(iii) if the licensee is a natural person—the person; and  

(c) document the calculations and assumptions used in preparing the 

projection and describe in writing why the assumptions are 

appropriate; and 

(d) update the projection of the licensee’s cash flows if:  

(i) the projection ceases to cover at least the next 12 months; or 

(ii) there is reason to suspect that an updated projection would 

differ materially from the current projection or show that the 

licensee was not meeting the requirements in 

subparagraphs (i) and (ii) of paragraph (e); and 

(e) document whether, based on the projection of the licensee’s cash 

flows, the licensee: 

(i) will have access when needed to enough financial resources to 

meet its liabilities over the projected term of at least the next 

12 months; and 

(ii) will hold at all times during the period to which the projection 

relates in cash or cash equivalents, an amount equal to or 

greater than the current amount the licensee is required to hold 

in cash or cash equivalents under subsection (5). 

Net tangible assets 

(4) The licensee must hold at all times NTA of at least the greater of: 

(a) $10 million; or  

(b) 10% of average revenue. 

(5) The licensee must hold at all times: 

(a) cash or cash equivalents in an amount that is at least 50% of the 

NTA that it is required to hold under subsection (4); and 

(b) liquid assets in an amount that is at least 100% of the required NTA. 

Money that is in an account held by the licensee for the purposes of 

section 981B cannot be counted towards either requirement. Other cash or 

cash equivalents that are also liquid assets can be counted for both 

paragraph (a) and paragraph (b). 

Audit opinion  

(6) The licensee must lodge with ASIC a report (the audit opinion) by a 

registered company auditor addressed to the licensee and ASIC for each 

financial year of the licensee and any other period that ASIC directs in 
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writing that states whether during any part of the period for which the 

licensee was authorised to provide a custodial or depository service: 

(a) in the auditor’s opinion, the licensee: 

(i) complied with paragraph (3)(b) and subsections (4) and (5) 

and other financial requirements in conditions on its licence; 

and  

(ii) had at all times a projection that purports to, and appears on its 

face to, comply with paragraph (3)(a); and 

(iii) correctly calculated the projection in paragraph (3)(a) on the 

basis of the assumptions the licensee used for the projection; 

and 

(b) following an examination of the calculations, assumptions and 

description prepared under paragraph (3)(c) and relied on by the 

licensee in complying with paragraph (3)(a), the projections 

prepared under paragraph (3)(a) and the document prepared under 

paragraph (3)(e), the auditor has no reason to believe that: 

(i) the licensee did not have adequate systems for managing the 

risk of having insufficient financial resources to comply 

with  subsections (4) and (5) of this section (if applicable) and 

other financial requirements in conditions on its licence; or 

Note: Paragraph 912A(1)(h) requires a licensee (other than a body 

regulated by APRA) to have adequate risk management systems. 

(ii) the licensee failed to comply with paragraph (3)(c); or 

(iii) the licensee will not have access when needed to enough 

financial resources to meet its liabilities over the projected 

term of at least the next 12 months; or 

(iv) the licensee will not hold at all times during the period to 

which the projection relates in cash or cash equivalents, an 

amount equal to or greater than the current amount the 

licensee is required to hold in cash or cash equivalents under 

subsection (5); or 

(v) the assumptions the licensee adopted for its projection in 

paragraph (3)(a) were unreasonable.  

(7) The audit opinion must be lodged: 

(a) for each financial year of the licensee—with the balance sheet that 

the licensee is required to lodge under section 989B; and 

(b) for any period of time that ASIC directs—by no later than the date 

ASIC directs in writing the audit opinion to be lodged.”. 
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Part 3—Transitional 

6 Application 

MDA providers  

(1) This instrument applies to an MDA provider as follows: 

(a) notional subsections 912AJ(1) to (6) of the Act, as inserted by 

section 5 of this instrument, apply from the day that is 12 months 

after the commencement of this instrument; 

(b) notional subsections 912AJ(7) and (8) of the Act, as inserted by 

section 5 of this instrument, apply to each financial year of the 

MDA provider commencing on and after the day that is 12 months 

after the commencement of this instrument. 

MDA custodians and external MDA custodians 

(2) This instrument applies to an MDA custodian or an external MDA 

custodian as follows: 

(a) notional subsections 912AK(1) to (5) of the Act, as inserted by 

section 5 of this instrument, apply from the day that is 12 months 

after the commencement of this instrument; 

(b) notional subsections 912AK(6) and (7) of the Act, as inserted by 

section 5 of this instrument, apply to each financial year of the 

MDA custodian or the external MDA custodian commencing on and 

after the day that is 12 months after the commencement of this 

instrument. 

Definitions  

(3) In this section:  

external MDA custodian, MDA custodian and MDA provider have their 

respective meanings given by notional section 912AI of the Act, as 

inserted by section 5 of this instrument. 
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