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About this paper 

This consultation paper seeks feedback on our proposed approach to 
implementing aspects of the law reform arising from Royal Commission 
Recommendations 1.6 and 2.7. These recommendations relate to the 
reference checking and information sharing protocol for financial advisers 
and mortgage brokers. 

Note: Our proposed approach includes making an ASIC legislative instrument and 
issuing an information sheet. Draft versions of these documents are available on our 
website at www.asic.gov.au/cp under CP 333. 

https://www.asic.gov.au/cp
https://asic.gov.au/regulatory-resources/find-a-document/consultation-papers/cp-333-implementing-the-royal-commission-recommendations-reference-checking-and-information-sharing/
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About ASIC regulatory documents 

In administering legislation ASIC issues the following types of regulatory 
documents. 

Consultation papers: seek feedback from stakeholders on matters ASIC 
is considering, such as proposed relief or proposed regulatory guidance. 

Regulatory guides: give guidance to regulated entities by: 
 explaining when and how ASIC will exercise specific powers under 

legislation (primarily the Corporations Act) 
 explaining how ASIC interprets the law 
 describing the principles underlying ASIC’s approach 
 giving practical guidance (e.g. describing the steps of a process such 

as applying for a licence or giving practical examples of how 
regulated entities may decide to meet their obligations). 

Information sheets: provide concise guidance on a specific process or 
compliance issue or an overview of detailed guidance. 

Reports: describe ASIC compliance or relief activity or the results of a 
research project. 

Document history 

This paper was issued on 19 November 2020 and is based on the legislation 
as at the date of issue. 

Disclaimer 

The proposals, explanations and examples in this paper do not constitute 
legal advice. They are also at a preliminary stage only. Our conclusions and 
views may change as a result of the comments we receive, or as other 
circumstances change. 
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The consultation process 

You are invited to comment on the proposals in this paper, which are only an 
indication of the approach we may take and are not our final policy. 

Please note that the proposals in this paper are based on draft legislation 
and the proposals may change depending on the final form of the legislation. 

As well as responding to the specific proposals and questions, please 
describe any alternative approaches you think would achieve our objectives. 

We are keen to fully understand and assess the financial and other impacts 
of our proposals and any alternative approaches. Therefore, we ask you to 
comment on: 

 the likely compliance costs; 

 the likely effect on competition; and 

 other impacts, costs and benefits. 

Where possible, we are seeking both quantitative and qualitative information. 
We are also keen to hear from you on any other issues you consider important.  

See Section E for information on the regulatory and financial impact of these 
proposals. Your comments will help us refine our approach. 

Making a submission 

You may choose to remain anonymous or use an alias when making a 
submission. However, if you do remain anonymous, we will not be able to 
contact you to discuss your submission should we need to. 

Please note we will not treat your submission as confidential unless you 
specifically request that we treat the whole or part of it (such as any personal 
or financial information) as confidential. 

Please refer to our privacy policy at www.asic.gov.au/privacy for more information 
on how we handle personal information, your rights to seek access to and correct 
personal information, and your right to complain about breaches of privacy by ASIC. 

Comments should be sent by 29 January 2021 to: 

referencechecking@asic.gov.au 

What will happen next? 

Stage 1 19 November 2020  ASIC consultation paper released 

Stage 2 29 January 2021 Comments due on the consultation paper 

Stage 3 June 2021 ASIC legislative instrument and information 
sheet released 

Stage 4 1 October 2021 ASIC legislative instrument commences 

http://www.asic.gov.au/privacy
mailto:referencechecking@asic.gov.au
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A Background to the proposals 

Key points 

The Royal Commission into Misconduct in the Banking, Superannuation 
and Financial Services Industry (Royal Commission) recommended that: 

• Australian financial services licensees (AFS licensees) should be 
required to comply with a reference checking and information sharing 
protocol for financial advisers similar to the Australian Banking 
Association (ABA) Reference checking and information sharing protocol 
(ABA protocol) (Recommendation 2.7); and 

• Australian credit licensees (credit licensees) should be bound by 
information sharing and reporting obligations relating to mortgage 
brokers similar to those referred to in Recommendation 2.7 for financial 
advisers (Recommendation 1.6). 

To implement these recommendations, the Government has introduced the 
Financial Sector Reform (Hayne Royal Commission Response) Bill 2020 
(Bill). If Parliament passes the Bill, ASIC will be given the power to make a 
legislative instrument to give effect to a reference checking and information 
sharing protocol for financial advisers and mortgage brokers. 

This consultation paper seeks feedback on:  

• ASIC’s proposed legislative instrument which gives effect to the 
proposed ASIC Reference checking and information sharing protocol 
(ASIC protocol); and 

• ASIC’s proposed guidance on this protocol through an information 
sheet. 

The problem of ‘rolling bad apples’ 

1 In the Royal Commission final report, Commissioner Hayne noted that AFS 
licensees are not doing enough to share information about the background of 
prospective financial advisers. They frequently fail to respond adequately to 
requests for references on their previous employees. Also, if they are the 
recruiting licensee, they do not always take the information provided to them 
by referees seriously enough.  

2 The result is that financial advisers facing disciplinary action from their 
employer can shop around for another AFS licensee to employ them 
(leading to the problem of so-called ‘rolling bad apples’). 

Note: See Royal Commission, Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry: Final report, February 2019 (Royal 
Commission final report), vol. 1, pp. 82 and 202. 

https://www.royalcommission.gov.au/royal-commission-misconduct-banking-superannuation-and-financial-services-industry
https://www.royalcommission.gov.au/royal-commission-misconduct-banking-superannuation-and-financial-services-industry
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3 A lack of information sharing between AFS licensees can cause serious harm 
where consumers are exposed to a financial adviser who has a history of 
poor conduct. This exposure increases the risk of consumers receiving poor 
quality advice or other unsuitable services. 

4 The findings in the Royal Commission final report were informed by ASIC’s 
previous work on background checking of financial advisers by 
AFS licensees, including the failure to undertake appropriate background 
checks before appointing representatives. 

Standards Australia handbook 

5 In October 2007, ASIC and Standards Australia jointly launched a 
handbook, Reference checking in the financial services industry (Standards 
Australia handbook), to encourage the financial services industry to 
complete reference checking to help identify dishonest, incompetent or 
unethical employees or representatives. 

6 We developed the handbook with a panel of industry representatives to 
provide a framework for a reference checking process within the financial 
services industry.  

7 The handbook aims to create a set of expectations about industry sharing of 
information about applicants and to ensure that reasonable, objective, factual 
and balanced information is provided for reference checks.  

Note: See Standards Australia handbook, p. 5.  

ASIC Report 515 

8 In March 2017, ASIC released Report 515 Financial advice: Review of how 
large institutions oversee their advisers (REP 515).  

9 REP 515 highlighted the continuing deficiencies we observed in the background 
and reference checking processes of AFS licensees. These included a 
widespread failure to respond adequately to requests for information about 
former advisers. To assist industry, we set out a checklist of issues for AFS 
licensees to consider when conducting background checks on financial advisers.  

Note: See REP 515, Appendix 2.  

ABA protocol 

10 The ABA protocol was introduced in September 2016 to improve reference 
checking during the recruitment of financial advisers and promote better 
information sharing about the performance history of financial advisers.  

11 It is designed to contribute to improving the quality of financial advice 
received by consumers while managing the legal and operational risks for 

https://asic.gov.au/regulatory-resources/financial-services/reference-checking-directory-for-financial-services-industry/how-to-use-the-reference-checking-directory/
https://download.asic.gov.au/media/4186280/rep515-published-17-march-2017.pdf
https://download.asic.gov.au/media/4186280/rep515-published-17-march-2017.pdf
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AFS licensees who have subscribed to it (subscribing licensees). The ABA 
protocol builds on, and refers subscribing licensees to, the Standards 
Australia handbook. 

12 The ABA protocol sets minimum standards for subscribing licensees, including: 

(a) obligations for reciprocal information sharing; 

(b) a standard process and timeframes for providing references and information; 

(c) fact-based and data-based standard reference checking questions; and 

(d) record-keeping obligations. 

13 The scope of the ABA protocol is limited to reference checking and 
information sharing about an adviser’s compliance, risk management and 
quality of advice. It is intended to sit alongside subscribing licensees’ 
existing processes for reference checking and information sharing about an 
adviser’s experience, qualifications and competency, and other background 
checks (e.g. police checks and qualification checks). A limited number of 
AFS licensees currently subscribe to the ABA protocol. 

Note: See ABA protocol, pp. 1–2. 

Royal Commission recommendations 

14 To address the problem of insufficient reference checking and information 
sharing by AFS licensees, the Royal Commission recommended that 
AFS licensees should be required to comply with a reference checking and 
information sharing protocol for financial advisers to the same effect as 
provided by the ABA protocol: Recommendation 2.7. 

Note: Recommendation 2.7 states that AFS licensees ‘should be required, as a condition 
of their licence, to give effect to reference checking and information sharing protocols for 
financial advisers, to the same effect as now provided by the [ABA protocol]’. See Royal 
Commission final report, vol. 1, p. 27. 

15 Commissioner Hayne considered that mortgage brokers should be regulated 
in a similar way to financial advisers. Given this, the Royal Commission 
recommended that credit licensees should be required to comply with 
reference checking and information sharing obligations for mortgage brokers 
similar to those for financial advisers: Recommendation 1.6. 

Note: Recommendation 1.6 states that credit licensees should ‘be bound by information 
sharing and reporting obligations in respect of mortgage brokers similar to those referred to 
in Recommendations 2.7 and 2.8 for financial advisers; and take the same steps in response 
to detecting misconduct of a mortgage broker as those referred to in Recommendation 2.9 
for financial advisers’. See Royal Commission final report, vol. 1, pp. 81–2. 

https://asic.gov.au/regulatory-resources/financial-services/reference-checking-directory-for-financial-services-industry/how-to-use-the-reference-checking-directory/
https://asic.gov.au/regulatory-resources/financial-services/reference-checking-directory-for-financial-services-industry/how-to-use-the-reference-checking-directory/
https://www.ausbanking.org.au/policy/earning-back-trust/professional-standards/
https://www.royalcommission.gov.au/royal-commission-misconduct-banking-superannuation-and-financial-services-industry
https://www.royalcommission.gov.au/royal-commission-misconduct-banking-superannuation-and-financial-services-industry
https://www.royalcommission.gov.au/royal-commission-misconduct-banking-superannuation-and-financial-services-industry
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Government response to Royal Commission 

16 The Government agreed to implement Recommendations 1.6 and 2.7 as part 
of its response to the Royal Commission final report. In August 2019, the 
Government published its implementation roadmap setting out how it will 
deliver its comprehensive response to the Royal Commission. 

Note 1: See Australian Government, Restoring trust in Australia’s financial system: The 
Government response to the Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry, February 2019, pp. 8 and 16. 

Note 2: See Australian Government, Restoring trust in Australia’s financial system: Financial 
Services Royal Commission implementation roadmap (PDF 491 KB), August 2019.  

17 On 12 November 2020, the Government introduced the Bill and the 
accompanying Explanatory Memorandum into Parliament. 

Note: See Financial Sector Reform (Hayne Royal Commission Response) Bill 2020 
(PDF 1.28 MB) and the Explanatory Memorandum to the Bill (PDF 2.67 MB) 
(Explanatory Memorandum). 

18 If the Bill is passed, ASIC will have the power to make a legislative 
instrument that implements aspects of Recommendations 1.6 and 2.7—
specifically, the reference checking and information sharing protocol for 
financial advisers and mortgage brokers. 

19 Consistent with the purpose of the Bill, the intention of the ASIC protocol is 
to promote better information sharing about the performance history of 
financial advisers and mortgage brokers—focusing on compliance, risk 
management and quality of advice.  

20 Requiring all AFS licensees and credit licensees (together, ‘licensees’) to 
comply with the ASIC protocol will ensure there is a consistent practice 
throughout the advice and mortgage broking sectors, and that employment 
information will be available about all financial advisers and mortgage brokers. 

Note: See Explanatory Memorandum, paragraphs 10.7 and 10.13. 

Current law 

21 Section 912A of the Corporations Act 2001 (Corporations Act) requires 
AFS licensees to implement adequate monitoring and supervision processes, 
to provide financial services efficiently, honestly and fairly, and to ensure that 
their representatives provide financial services that comply with the financial 
services laws. Similar obligations apply to credit licensees under s47(1) of 
the National Consumer Credit Protection Act 2009 (National Credit Act). 

22 We consider that undertaking appropriate background and reference checks 
of representatives is an essential element of a licensee’s general obligations 
under the current legislation.  

https://treasury.gov.au/publication/p2019-fsrc-response
https://treasury.gov.au/publication/p2019-fsrc-response
https://treasury.gov.au/publication/p2019-fsrc-response
https://treasury.gov.au/sites/default/files/2019-08/399667_Implementation_Roadmap_final.pdf
https://treasury.gov.au/sites/default/files/2019-08/399667_Implementation_Roadmap_final.pdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6630_first-reps/toc_pdf/20153b01.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf


CONSULTATION PAPER 333: Implementing the Royal Commission recommendations: Reference checking and information sharing 

© Australian Securities and Investments Commission November 2020 Page 9 

23 Regulatory Guide 104 Licensing: Meeting the general obligations (RG 104) 
sets out our expectations of AFS licensees’ monitoring and supervision 
measures, including background and reference checking. Regulatory Guide 
205 Credit licensing: General conduct obligations (RG 205) sets out similar 
expectations for credit licensees. 

Obligation to comply with the ASIC protocol 

24 To give effect to Royal Commission Recommendations 1.6 and 2.7, the Bill 
sets out a licensee’s obligation to undertake reference checking and 
information sharing. This obligation will apply from 1 October 2021. 

25 Licensees will be required, as a specific obligation under their licence, to 
comply with the ASIC protocol. 

26 Licensees will be required to check references and share information about 
individuals to whom the ASIC protocol applies—either by requesting or 
providing information about the individual (who is the prospective representative).  

27 Specifically, a licensee must comply with the obligation in relation to: 

(a) a former, current or prospective representative of a licensee (e.g. a 
representative of a licensee that is seeking employment with another 
licensee as a financial adviser or mortgage broker); and 

(b) a licensee who is an individual (i.e. a current licensee who is seeking to 
work for another licensee as a financial adviser or mortgage broker 
representative).  

28 The ASIC protocol will apply to a prospective representative where there are 
reasonable grounds to suspect that, if they are successful in obtaining the job 
they seek, they will provide: 

(a) personal advice to retail clients about relevant financial products as a 
representative of an AFS licensee; or 

(b) credit assistance in relation to credit contracts secured by mortgages over 
residential property as a mortgage broker representative of a credit licensee.  

29 In this paper, a ‘prospective representative’ may include: 

(a) a current or former representative of a licensee who has engaged in 
financial advice or mortgage broking activity and is seeking to act in 
the same capacity for another licensee; 

(b) a current or former representative of a licensee who has engaged in 
other activities for the licensee (e.g. general customer service, para-
planning, collections, bank-teller activities) and is seeking to become a 
financial adviser or mortgage broker; 

(c) a current or former financial adviser representative who is seeking to 
become a mortgage broker representative; 

https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/
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(d) a current or former mortgage broker representative who is seeking to 
become a financial adviser representative; and 

(e) a person who is a current licensee in their own right and who is seeking 
to become a financial adviser or mortgage broker representative of a 
licensee.  

30 The Bill provides that ASIC may determine arrangements in the ASIC 
protocol for licensees to share information about a prospective representative 
with another licensee.  

Non-compliance with the ASIC protocol 

31 Under the Bill, licensees who contravene the obligation to comply with the 
ASIC protocol will be subject to a civil penalty. 

32 ASIC may also take administrative action if a licensee does not comply with 
the ASIC protocol, which could include suspending or cancelling the licence 
or imposing additional licence conditions.  

Note: See Information Sheet 151 ASIC’s approach to enforcement (INFO 151).  

Defence of qualified privilege 

33 The Explanatory Memorandum states that it is essential to the operation of the 
reference checking and information sharing obligations that licensees share 
information honestly and frankly. For this reason, the Bill provides that the 
defence of qualified privilege will apply to a licensee who shares information 
about a prospective representative in accordance with the ASIC protocol.  

34 Further, licensees will not be liable for breaches of confidence in relation to 
any action they take in accordance with the ASIC protocol.  

Note: See Explanatory Memorandum, paragraphs 10.42–10.45 and 10.77–10.80. See 
also s912A(3F) and 912A(3G) of the Corporations Act and s47(3F) and 47(3G) of the 
National Credit Act (inserted by Sch 10, items 5 and 14 of the Bill). 

Our proposed approach  

Legislative instrument 

35 We intend to exercise ASIC’s powers under proposed s912A(3A) of the 
Corporations Act and s47(3A) of the National Credit Act to prescribe 
obligations in a legislative instrument to give effect to a reference checking 
and information sharing protocol for financial advisers and mortgage brokers. 

Note: Section 912A(3A) of the Corporations Act and s47(3A) of the National Credit 
Act are inserted by Sch 10, items 5 and 14 of the Bill. 

36 The legislative instrument we intend to make is Draft ASIC Corporations and 
Credit (Reference Checking and Information Sharing Protocol) Instrument 

https://www.google.com/search?q=information+sheet+151&rlz=1C1GCEJ_enAU919AU919&oq=information+sheet+151&aqs=chrome..69i57j69i60l3.2351j0j4&sourceid=chrome&ie=UTF-8
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
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2020/XX (proposed legislative instrument): see Attachment 1 to this paper. 
The instrument gives effect to the ASIC protocol. 

Note: The proposed legislative instrument at Attachment 1 is available on our website at 
www.asic.gov.au/cp under CP 333. 

37 In developing the proposed reference checking and information sharing 
obligations in the ASIC protocol, we have: 
(a) given effect to Recommendations 1.6 and 2.7 of the Royal Commission 

final report;  
(b) sought to promote the regulatory objects and purposes of the 

Corporations Act and the National Credit Act; 
(c) drawn on the ABA protocol as a set of minimum requirements for 

reference checking and information sharing in the financial advice and 
mortgage broking industries; 

(d) drawn on the Standards Australia handbook, which provides a 
framework for improved reference checking of employees in the 
financial services industry more broadly; and 

(e) drawn on ASIC’s existing guidance, including RG 104, RG 205 and 
REP 515, which consider the conduct and competency of financial 
advisers and the general obligations of licensees. 

38 The proposed legislative instrument has been prepared based on the Bill 
currently before Parliament. If the Bill is amended by Parliament, we will 
consider the amendments and make any necessary changes to the proposed 
instrument. In Section B of this consultation paper we seek feedback on the 
obligations for licensees under the proposed instrument, and in Section C we 
seek feedback on the template reference request. 

39 Our aim is to sign and register the final legislative instrument in June 2021. 
This timing gives industry more certainty before the legislation comes into 
effect on 1 October 2021. 

Guidance for licensees 

40 We are proposing to issue an ASIC information sheet to give guidance on 
the reference checking and information sharing obligations in the ASIC 
protocol: see Attachment 2 to this paper. We seek feedback on the proposed 
information sheet in Section D of this consultation paper. 

Note: The proposed information sheet at Attachment 2 is available on our website at 
www.asic.gov.au/cp under CP 333. 

41 The explanatory statement that will accompany our final legislative 
instrument will also provide guidance on the instrument. 

42 We will also make any necessary consequential amendments to ASIC 
regulatory guidance before the ASIC protocol takes effect on 1 October 
2021. For example, we will update RG 104 and RG 205, as well as other 
regulatory guidance and resources. 

http://www.asic.gov.au/cp
https://asic.gov.au/regulatory-resources/find-a-document/consultation-papers/cp-333-implementing-the-royal-commission-recommendations-reference-checking-and-information-sharing/
https://www.ausbanking.org.au/policy/earning-back-trust/professional-standards/
https://asic.gov.au/regulatory-resources/financial-services/reference-checking-directory-for-financial-services-industry/how-to-use-the-reference-checking-directory/
https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/
https://download.asic.gov.au/media/4186280/rep515-published-17-march-2017.pdf
http://www.asic.gov.au/cp
https://asic.gov.au/regulatory-resources/find-a-document/consultation-papers/cp-333-implementing-the-royal-commission-recommendations-reference-checking-and-information-sharing/
https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/
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B Proposed legislative instrument—Obligations 
for licensees 

Key points 

We propose to issue a legislative instrument to give effect to the reference 
checking and information sharing obligations that licensees must fulfil 
under the ASIC protocol. 

This section seeks feedback on the proposed obligations for licensees 
under the ASIC protocol in relation to a prospective representative.  

It includes our proposals on: 

• obligations for recruiting licensees (see Proposals B1–B7); 

• obligations for referee licensees (see Proposals B8–B10); and 

• obligations for all licensees (see Proposals B11–B16). 

Obligations for recruiting licensees 

Table 1: Summary of proposed obligations for recruiting licensees  

Proposed obligation Summary  

Taking reasonable steps to 
obtain a reference: see 
Proposals B1 and B2 

A recruiting licensee must take reasonable steps to obtain a reference about a 
prospective representative from the referee licensee(s).  

A recruiting licensee may give consent to a corporate representative to sub-
authorise an individual or class of individuals as a representative of the licensee 
under s916B(3) of the Corporations Act or s65(4) of the National Credit Act.  

For reference checking purposes, the recruiting licensee is taken to be considering 
authorising each sub-authorised individual as a prospective representative of the 
licensee. Therefore, the recruiting licensee must take reasonable steps to conduct 
reference checking in accordance with the protocol for each sub-authorised 
individual.  

Seeking consent of 
prospective representative: 
see Proposal B3 

A recruiting licensee must seek the written consent, using the template consent 
form, of a prospective representative to undertake reference checking.  

Note: The template consent form is in Sch 1 to the proposed legislative instrument. 

Requesting a reference: 
see Proposal B4 

A recruiting licensee must make a written request, using the template reference 
request, to a referee licensee to answer the template reference questions about a 
prospective representative. 

Note: The template reference request is in Sch 2 or Sch 3 to the proposed legislative 
instrument. 

Additional requests for a 
reference from the same 
licensee: see Proposal B5 

A recruiting licensee may make more than one request to a referee licensee for a 
reference about a prospective representative (with additional requests being 
covered by the ASIC protocol as if they were the original request for a reference).  



CONSULTATION PAPER 333: Implementing the Royal Commission recommendations: Reference checking and information sharing 

© Australian Securities and Investments Commission November 2020 Page 13 

Proposed obligation Summary  

Additional references from 
other licensees: see 
Proposal B6 

A recruiting licensee may seek additional references in accordance with the ASIC 
protocol from former licensee(s) that employed or authorised a prospective 
representative in the five years before a request for a reference is made.  

No limitation on requesting 
additional information: see 
Proposal B7  

Nothing in the ASIC protocol limits or prevents a recruiting licensee from 
requesting information that is additional to the information sought under the ASIC 
protocol (e.g. other background checks) about a prospective representative from a 
referee licensee. However, the additional information requested must not reduce 
the scope of any of the questions in the template reference request.  

Taking reasonable steps to obtain a reference 

Proposal 

B1 We propose to require a recruiting licensee to take reasonable steps to 
obtain a reference about a prospective representative from: 

(a) if the prospective representative is a representative of a current 
licensee and, when a request for a reference is made, has been 
a representative of that licensee for:  

(i) 12 months or more—that licensee; or 

(ii) less than 12 months—that licensee and the most recent 
former licensee (if any) in the five years before a request for a 
reference; 

(b) if the prospective representative is not a representative of a current 
licensee, but was a representative of the most recent former 
licensee for:  

(i) 12 months or more in the five years before a request for a 
reference—that licensee;  

(ii) less than 12 months—the two most recent former licensees (if 
applicable) in the five years before a request for a reference; 
and 

(c) if the prospective representative is a current licensee—that 
licensee (i.e. themselves).  

Note 1: A ‘former licensee’ is a licensee for which an individual described in 
s912A(3A) of the Corporations Act or s47(3A) of the National Credit Act was a 
representative for any period in the five years before a request for a reference but 
who is no longer a representative of that licensee. 

Note 2: If a prospective representative is a representative of two or more current 
licensees, the referee licensee must request a reference from each of these current 
licensees.  



CONSULTATION PAPER 333: Implementing the Royal Commission recommendations: Reference checking and information sharing 

© Australian Securities and Investments Commission November 2020 Page 14 

 

Your feedback 

B1Q1 Do you agree with our proposal? If not, why not? 

B1Q2 Do you think the obligation should be limited to obtaining a 
reference from the current licensee or—if a prospective 
representative is not currently with a licensee—their most 
recent former licensee in the five years before a request? If so, 
please give reasons why. 

B1Q3 Do you think the obligation should be extended to all former 
licensees who employed or authorised the prospective 
representative in the five years before the request? If so, 
please give reasons why. 

B1Q4 If the prospective representative is a current licensee, do 
you think the recruiting licensee should be obliged to obtain 
a reference from them? If not, why not? 

B1Q5 Do you think a recruiting licensee should be able to obtain 
from a current or most recent former licensee previous 
references provided to them under the ASIC protocol? If so, 
should a recruiting licensee still be required to obtain a 
reference directly from the additional licensee(s) about the 
prospective representative? 

B2 A recruiting licensee may give consent to a corporate representative to 
sub-authorise an individual or class of individuals as a representative of 
the licensee under s916B(3) of the Corporations Act or s65(4) of the 
National Credit Act. For reference checking purposes, we propose that 
the recruiting licensee is taken to be considering authorising each individual 
as a prospective representative of the licensee. Therefore, the recruiting 
licensee must take reasonable steps to conduct reference checking in 
accordance with the protocol for each sub-authorised individual.  

Your feedback 
B2Q1 Do you agree with our proposal? If not, why not? 

Rationale 

43 Reference checking is one part of the screening process that a licensee 
should undertake when deciding whether to employ or authorise a 
prospective representative. 

Note: See RG 104 and RG 205. 

44 We consider that the proposed obligation that a licensee take reasonable 
steps to obtain references from current and former licensees in specified 
circumstances promotes the underlying policy objective of the ASIC protocol.  

45 We propose that the ASIC protocol applies in relation to a prospective 
representative who: 

(a) is currently a representative of a licensee; 

https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/


CONSULTATION PAPER 333: Implementing the Royal Commission recommendations: Reference checking and information sharing 

© Australian Securities and Investments Commission November 2020 Page 15 

(b) was formerly a representative of a licensee for any period in the five 
years before a request for a reference; or 

(c) is currently a licensee.  

46 Proposal B1(c) reflects the Bill and Explanatory Memorandum, which 
contemplate that a recruiting licensee should seek a reference from a licensee 
who is a prospective representative. While it is not common practice for a 
person to provide their own reference, we consider that such a reference will 
still have some benefit. It will, in effect, be a declaration by the prospective 
representative about their previous conduct. A civil penalty will apply to any 
false declarations.  

47 To ensure that appropriate reference checking is undertaken no matter how a 
representative is appointed, we propose that the obligation to take reasonable 
steps will apply where:  

(a) a licensee directly authorises a representative; and  

(b) a corporate representative, with a licensee’s consent, sub-authorises an 
individual under s916B of the Corporations Act or s65 of the National 
Credit Act.  

48 In both these situations, the recruiting licensee must take reasonable steps to 
obtain a reference about the prospective representative. This could include 
authorising a representative as an agent to obtain a reference in accordance 
with the ASIC protocol.  

49 Where a corporate representative sub-authorises an individual to provide 
personal advice or a mortgage broking activity, it will be for the licensee to 
determine whether the licensee or the corporate representative undertakes the 
reference checking in accordance with the ASIC protocol. Licensees must 
take reasonable steps to ensure that their representatives comply with financial 
services and credit laws, including compliance with the ASIC protocol.  

What period of conduct is covered? 

50 Under the ABA protocol, a subscribing licensee only needs to contact another 
subscribing licensee who currently employs or authorises, or previously 
employed or authorised, the financial adviser. The licensee may also consider 
contacting all the other licensees who employed or authorised the financial 
adviser in the last five years.  

51 However, we think that a current licensee cannot provide a sufficient picture 
of a prospective representative’s past conduct and performance history if 
they have employed or authorised them for only a short time.  

52 Our proposed obligation ensures that, in these circumstances, a recruiting 
licensee must obtain information from the most recent former licensee who 
employed or authorised a prospective representative, to obtain a fuller sense 
of the representative’s conduct and performance history.  
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53 The obligation sets minimum requirements to obtain references. A recruiting 
licensee may also wish to seek references from additional licensees: see 
Proposal B6. 

What are reasonable steps? 

54 Taking ‘reasonable steps’ to obtain a reference about a prospective 
representative includes:  

(a) seeking the written consent of the prospective representative in 
accordance with the ASIC protocol (see Proposal B3); and  

(b) if the consent is obtained—requesting a reference from a referee 
licensee(s) in accordance with the ASIC protocol (see Proposal B4). 

55 If a prospective representative does not provide written consent to a 
reference request, a recruiting licensee will not be able to request a reference 
under the ASIC protocol. While the protocol does not prohibit a recruiting 
licensee from employing or authorising a prospective representative without 
a reference because consent is refused, recruiting licensees will need to 
consider, and be able to demonstrate, compliance with their general conduct 
obligations if they decide to employ or authorise a prospective representative 
in such circumstances.  

56 The ASIC protocol also does not prohibit a recruiting licensee from employing 
or authorising a representative where the recruiting licensee has taken 
reasonable steps and the referee licensee fails to comply with their obligation to 
provide a reference, or where the recruiting licensee receives adverse 
information about a prospective representative in a reference. In these 
circumstances, the recruiting licensee should consider how they will comply 
with their general conduct obligations if they decide to employ or authorise the 
prospective representative.  

57 For example, licensees will need to ensure that the prospective representative 
is adequately trained, is competent and complies with the relevant 
legislation. This may require the licensee to undertake additional background 
checks or assessments before employing or authorising the prospective 
representative if a reference is not available, as well as additional monitoring 
and supervision after they are employed or authorised. 

Note: See RG 104 and RG 205 for guidance on the obligations of an AFS licensee and 
credit licensee, respectively, for supervising and monitoring representatives.  

No specified time for obtaining references  

58 The ABA protocol does not specify when, or at what stage, during the 
recruitment process for a financial adviser, a licensee should undertake a 
reference check.  

https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/
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59 We do not propose to prescribe a specific time during the recruitment 
process when a licensee is to obtain a reference about a prospective 
representative. This is to balance the interests of representatives who may 
have concerns about their current licensee prematurely becoming aware that 
they are seeking alternative employment. 

Seeking consent of prospective representative 

Proposal 

B3 We propose that: 

(a) before requesting a reference from a referee licensee, a recruiting 
licensee must seek a prospective representative’s written consent, 
using the template consent form, to: 

(i) collect, use, disclose and store the prospective representative’s 
personal information for the purpose of the recruiting licensee 
considering their suitability for employment or authorisation as a 
representative under s912A(1)(cc) of the Corporations Act or 
s47(1)(ea) of the National Credit Act and the ASIC protocol; and 

(ii) collect, use, disclose and store their personal information from 
referee licensees, being one or more of the current and/or 
former licensees to whom they are or were a representative; 

(b) a recruiting licensee that has not obtained the written consent of a 
prospective representative, or has obtained written consent which 
the prospective representative has subsequently withdrawn in 
writing, must not request a reference from a referee licensee about 
the prospective representative; and 

(c) a recruiting licensee must give a written notice to the referee 
licensee if the prospective representative has withdrawn their 
consent after a reference has been requested but before it is given. 

Note: The template consent form is in Sch 1 of the proposed legislative instrument.  

Your feedback 

B3Q1 Do you agree with our proposal? If not, why not? 

B3Q2 Do you think ASIC should prescribe a consent form? If not, 
why not?  

B3Q3 Should the template consent form prescribed by ASIC require 
any further information to be disclosed to the prospective 
representative so they are better informed in providing 
consent? If so, what other information should be required? 

B3Q4 Will this proposed obligation to obtain and provide written 
consent cause practical problems for licensees during the 
recruitment process? If so, please outline these problems 
and set out any views on how ASIC or industry can 
address these problems. 
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Rationale 

60 Under the Bill, the ASIC protocol must not require or permit personal information, 
within the meaning of the Privacy Act 1988 (Privacy Act), to be shared other than 
with the consent of the individual to whom the information relates. 

Note: See s912A(3B)(a) of the Corporations Act and s47(3B)(a) of the National Credit 
Act (inserted by Sch 10, items 5 and 14 of the Bill). 

61 We propose to impose this obligation to seek consent consistently with the 
Bill and the Australian Privacy Principles. 

62 Under the Australian Privacy Principles guidelines (APP guidelines), 
consent must be given for a specific purpose, and information must only be 
shared where it falls within the scope of that purpose. We intend that 
information collected by a recruiting licensee must only be disclosed for the 
purpose of reference checking under the ASIC protocol. 

Note: See Office of Australian Information Commissioner (OAIC), APP guidelines, 
July 2019, paragraph B.35. 

63 In line with the APP guidelines, an individual may withdraw their consent at 
any time. To minimise the likelihood of any disputes over whether consent 
has been withdrawn, we propose that consent must be withdrawn in writing. 
This would include withdrawing the consent by email. 

Note: See APP guidelines, July 2019, paragraphs B.48–B.51. 

Template consent form 

64 Our template consent form is modelled on the consent developed for the purpose 
of the ABA protocol. We have prescribed a standard consent form under the 
ASIC protocol because it will: 

(a) promote standardisation across the industry, noting that obtaining 
consent formalises a practice that is standard across a wide range of 
industries and professions; and 

(b) ensure that the privacy protections under s912A(3B) of the 
Corporations Act, s47(3B) of the National Credit Act and the relevant 
consent-related Australian Privacy Principles are met by licensees 
requesting references under the ASIC protocol. 

Requesting a reference 

Proposal 

B4 We propose that a recruiting licensee: 

(a) must make a written request, using the template reference request, 
to a referee licensee to answer the template reference questions 
about a prospective representative; 

https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-b-key-concepts/
https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-b-key-concepts/


CONSULTATION PAPER 333: Implementing the Royal Commission recommendations: Reference checking and information sharing 

© Australian Securities and Investments Commission November 2020 Page 19 

(b) must give a copy of the written consent from the prospective 
representative to the referee licensee at the time of making a 
request for a reference; and 

(c) may make minor amendments to the form of the template 
reference request when seeking a reference from a referee 
licensee, provided the request for a reference still includes all the 
information required by the template. 

Note: The template reference request is in Sch 2 or Sch 3 to the proposed 
legislative instrument. 

Your feedback 

B4Q1 Do you agree with our proposal? If not, why not? 

B4Q2 Should the protocol require a request for a reference to 
include any other information? If so, what other information 
should be required? 

Rationale 

65 The proposal that a reference request must be in writing, using the template 
reference request, is consistent with the ABA protocol. The ABA protocol 
requires subscribing licensees to answer a set of template questions about a 
prospective financial adviser in its industry reference checking form: see 
Appendix A to the ABA protocol.  

66 We consider that the template reference request will give industry certainty 
and ensure consistency when reference checking prospective representatives. 
We also consider that it will help licensees maintain accurate records and 
reduce the risk that information requested will fall outside the privacy 
consent given: see paragraphs 81–84 of this paper.  

Note: See Section C of this consultation paper on our proposed template reference 
request in Sch 2 and Sch 3 to the proposed legislative instrument. 

67 The proposal that recruiting licensees must provide a prospective 
representative’s written consent to a referee licensee when they are requesting 
a reference is to ensure that personal information is being handled consistently 
with the consent given and that the required privacy protections are in place. 

68 Our proposal that recruiting licensees may make minor amendments to the 
format of the template reference request is to ensure that minor or immaterial 
changes to the format do not amount to a breach of the ASIC protocol. 
However, a recruiting licensee must not amend or alter any of the questions. 
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Additional requests for a reference from the same licensee  

Proposal 

B5 We propose that a recruiting licensee may make more than one request 
to a referee licensee for a reference about a prospective representative 
(with additional requests being covered by the ASIC protocol as if they 
were the original request for a reference). 

Your feedback 

B5Q1 Do you agree with our proposal? If not, why not? 

Rationale 

69 Before a recruiting licensee decides to offer employment or appoint a 
prospective representative, the licensee may wish to request more than one 
reference by making additional requests for a reference or seek clarification 
from a referee licensee about information they gave in a reference in 
response to questions in the template reference request. 

70 Any request made by a recruiting licensee for more than one reference must 
comply with the requirements of the ASIC protocol.  

71 As discussed in paragraphs 33–34 of this paper, the defence of qualified 
privilege applies to a referee licensee who is obliged to provide a reference 
in accordance with the ASIC protocol. The defence extends to information 
shared in response to additional requests from the same recruiting licensee, 
where the request and reference are made in accordance with the ASIC 
protocol. 

72 When giving an additional reference, a referee licensee will need to provide 
a new reference which provides a complete response to all questions in the 
template reference request, including any additional clarification or details 
they can provide within the scope of the questions. A referee licensee will 
not be able to simply rely on, or refer to, the response they provided in their 
original reference. 

Additional references from other licensees 

Proposal 

B6 We propose that a recruiting licensee may seek additional references in 
accordance with the ASIC protocol from former licensee(s) that 
employed or authorised a prospective representative in the five years 
before a request for a reference is made. A former licensee(s) must 
give answers to the questions in the template reference request. 

Your feedback 

B6Q1 Do you agree with our proposal? If not, why not? 
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Rationale 

73 A recruiting licensee may wish to contact all of the prospective 
representative’s former licensees within the last five years to obtain 
references, in addition to the minimum requirement to obtain references 
from certain licensees: see Proposal B1.  

74 They may wish to obtain a more comprehensive picture of a prospective 
representative’s conduct and performance over a longer period. This may 
highlight, for example, any systemic issues relating to the prospective 
representative, including repeated conduct or performance issues that 
demonstrate the prospective representative is not responding to remedial action. 

75 The defence of qualified privilege will extend to information shared by a 
former licensee in response to voluntary additional requests by a recruiting 
licensee, provided the requests are made by the recruiting licensee in 
accordance with the ASIC protocol.  

No limitation on requesting additional information 

Proposal 

B7 We propose that nothing in the ASIC protocol limits or prevents a 
recruiting licensee from requesting additional information about a 
prospective representative from a referee licensee (e.g. other 
background checks), provided that the additional information requested 
does not reduce the scope of any of the questions in the template 
reference request.  

Your feedback 

B7Q1 Do you agree with our proposal? If not, why not? 

Rationale 

76 RG 104 and RG 205 set out our expectations of licensees’ monitoring and 
supervision measures, including appropriate background checks they should 
undertake before appointing new representatives. Recruiting licensees may 
therefore wish to request from a referee licensee information about a 
prospective representative that is additional to the information provided in 
the template reference request (e.g. information based on Part B of the 
Standards Australia handbook).  

77 The defence of qualified privilege does not apply to any information that a 
referee licensee gives to a recruiting licensee about a prospective representative 
that is in addition to the information provided in the template reference request. 

https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
https://asic.gov.au/regulatory-resources/credit/credit-general-conduct-obligations/rg-205-credit-licensing-general-conduct-obligations/
https://asic.gov.au/regulatory-resources/financial-services/reference-checking-directory-for-financial-services-industry/how-to-use-the-reference-checking-directory/
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Obligations for referee licensees 

Table 2: Summary of proposed obligations for referee licensees  

Proposed obligation Summary  

Giving references: see 
Proposal B8 

Where a recruiting licensee has requested a reference about a prospective 
representative in accordance with the ASIC protocol, the referee licensee must 
give a response in writing to all questions in the template reference request. The 
response must be given within 10 business days of the request, or a longer 
period where agreed between the recruiting licensee and referee licensee (but 
no more than 20 business days). 

Updating a reference: see 
Proposals B9 and B10  

A referee licensee must update a reference they have given to a recruiting 
licensee, if the initial reference includes information about or reference to 
outstanding compliance audit issues, unresolved client complaints or ongoing 
investigations. The referee licensee must do this as soon as reasonably 
practicable:  

 after the matter is resolved; or  

 where the matter has not been resolved within six months of the date on which 
the initial reference was given by the referee licensee—at the end of that six-
month period.  

The obligation to update a reference does not apply to a referee licensee in 
certain circumstances.  

Giving references 

Proposal 

B8 We propose that where a recruiting licensee has requested a reference 
about a prospective representative in accordance with the ASIC 
protocol, the referee licensee must give—within 10 business days of the 
request, or a longer period where agreed between the recruiting 
licensee and referee licensee, but no more than 20 business days: 

(a) all information that they are aware of and reasonably consider to be 
relevant to answer the questions in the template reference request; 

(b) a response that is complete, accurate and based on documented 
facts; and 

(c) a response in writing to all the questions in the template reference 
request, and—if a question cannot be answered—a written 
explanation as to why the question cannot be answered. 

Your feedback 

B8Q1 Do you agree with our proposal? If not, why not? 

B8Q2 Should we allow verbal responses to be given under the 
ASIC protocol? If so, why? How would the licensees 
manage the potential risks associated with the provision of 
verbal references? 

B8Q3 Are there other ways to facilitate references being given by 
referee licensees under the protocol? If so, please explain. 
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Rationale 

78 A referee licensee is only required to give information they are aware of and 
reasonably consider to be relevant to answer the questions in the template 
reference request. For example, they are not obliged to provide additional 
information requested by a recruiting licensee which is not covered by the 
template reference request. 

Note: The referee licensee must not give the recruiting licensee a reference if the 
recruiting licensee has not provided (in accordance with Proposal B4(b)) a copy of the 
written consent of the prospective representative or has given written notice to the 
referee licensee (in accordance with Proposal B3(c)) that the prospective representative 
has withdrawn their consent. 

Response in writing 

79 Our proposal to require referee licensees to respond in writing to the 
questions in the template reference request is consistent with the ABA 
protocol. We consider this requirement for written responses will help 
licensees maintain accurate records of references given and received.  

80 In our view, verbal reference requests and responses would present a higher 
compliance burden, as both recruiting and referee licensees would need to 
keep consistent, timely and accurate file notes. We also consider that 
providing responses in writing reduces the risk that referee licensees will 
give information that falls outside the privacy consent given or the scope of 
the template reference request.  

Nature of information to be given 

81 Under the ABA protocol, a response to a reference request must be based on 
‘ascertainable facts’. We similarly intend for a response from a referee 
licensee to be complete, accurate and based on documented facts that have 
been verified. Information should be objective and relevant to both the role 
and the information required by the template reference request. 

82 In responding to requests, a referee licensee should provide information that 
is factual. The licensee should avoid subjective information or opinions 
about the prospective representative’s reputation or character and should 
ensure that any information provided can be substantiated. 

83 The information a referee licensee provides should be complete and up-to-date, 
accurately addressing current circumstances and historical performance.  

84 Providing information of this nature should prevent spurious or vexatious 
matters being included in a reference. 
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Timeframe 

85 Consistent with the ABA protocol, a referee licensee must provide a response 
within 10 business days of a request being made by a recruiting licensee, unless 
a longer period is agreed to between the licensees. The maximum limit of 20 
business days is to ensure references are given in a reasonable period of time. 

Information given by ASIC about a representative 

86 If we consider it appropriate to do so, ASIC may give information to licensees 
about a person who we believe is, or will be, a representative of the licensee: 
see s916G of the Corporations Act and s73 of the National Credit Act.  

87 The reference checking and information sharing obligations are not intended 
to alter the restrictions on the disclosure of information provided by ASIC 
under these legislative provisions.  

88 For the avoidance of doubt, under the ASIC protocol, a referee licensee that 
has received information from ASIC about the prospective representative 
under s916G of the Corporations Act or s73 of the National Credit Act is not 
required to share this information with another licensee in fulfilling their 
reference checking and information sharing obligations.  

89 Section 916G of the Corporations Act and s73 of the National Credit Act do 
not allow for licensees to share information received under those provisions 
when sharing information with other licensees under the ASIC protocol. 

Note: See Explanatory Memorandum, paragraphs 10.40–10.41 and 10.75–10.76. 

Conduct that occurred more than five years ago 

90 Section 912A(3B) of the Corporations Act and s47(3B) of the National 
Credit Act provide that the ASIC protocol must not ‘require information to 
be shared in relation to conduct that occurred more than five years before the 
information is shared’.  

91 Our proposal reflects this and adopts the requirement from the ABA protocol 
that a referee licensee is not obliged to give information about conduct of the 
prospective representative that occurred more than five years before the 
reference is given to the recruiting licensee: see Question 1(a) in Table 4. 

Note: Section 912A(3B) of the Corporations Act and s47(3B) of the National Credit Act 
are inserted by Sch 10, items 5 and 14 of the Bill. 

92 We note the Explanatory Memorandum states that licensees may voluntarily 
provide relevant information about conduct that occurred more than five 
years ago. For example, it may be that a significant period passes before a 
complaint is made about an adviser or mortgage broker’s alleged misconduct 
and for investigations to commence, or that a pattern of conduct exists over 
more than five years. Information that is provided voluntarily in this way is 
not protected by the defence of qualified privilege. 

Note: See Explanatory Memorandum, paragraphs 10.39 and 10.74. 

https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
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Updating a reference 

Proposal 

B9 We propose that: 

(a) a referee licensee must update a reference given to a recruiting 
licensee if the initial reference includes information about or refers to: 

(i) outstanding compliance audit issues identified in the last or 
previous audits for the prospective representative; 

(ii) unresolved client complaints recorded in relation to the 
prospective representative; or 

(iii) an ongoing investigation by the referee licensee in relation to 
the prospective representative; and 

(b) a referee licensee must give the recruiting licensee an updated 
reference by including updated answers to the questions in the 
template reference request: 

(i) as soon as reasonably practicable following resolution of a 
matter mentioned in paragraph (a)(i), (ii) or (iii); or 

(ii) where the matter has not been resolved within six months of 
the date on which the initial reference was given by the 
referee licensee—at the end of that six-month period. 

Your feedback 

B9Q1 Do you agree with our proposal? If not, why not? 

B9Q2 Is the proposed six-month timeframe for an updated reference 
appropriate? If not, what timeframe would be appropriate? 

B10 We propose that the obligations do not apply to a referee licensee 
where any of the following apply: 

(a) the recruiting licensee’s licence has been suspended or cancelled; 

(b) the recruiting licensee has notified the referee licensee in writing 
that they no longer propose to employ or authorise the prospective 
representative; 

(c) the prospective representative is no longer employed by the 
recruiting licensee; or 

(d) the prospective representative has withdrawn their consent. 

Your feedback 
B10Q1 Do you agree with our proposal? If not, why not? 

Rationale 

93 The ABA protocol allows a recruiting licensee to make additional requests 
after a financial adviser has been appointed about the updated status of an 
inquiry or investigation which was in progress at the time the original 
reference was given. 
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94 The Explanatory Memorandum states that, in some circumstances, a 
prospective representative may be appointed to a relevant role before a 
current or former employer provides a complete reference to the new 
employer. This may occur, for example, where:  

(a) a current or former employer informs a new prospective employer that 
an investigation, inquiry or compliance audit is underway, or an 
unresolved complaint has been raised, in relation to conduct of the 
individual; and 

(b) the new employer appoints the prospective representative before the 
investigation, inquiry or audit is completed or the complaint is resolved.  

95 In these circumstances, because the application of the reference checking 
and information sharing obligation was triggered by the prospective 
employment of the individual, it continues to apply to require complete 
reference information to be given on the outcome of the investigation, 
inquiry or audit once it is finalised, even if the individual has already been 
employed in the new role. 

Note: See Explanatory Memorandum, paragraphs 10.22–10.23 and 10.57–10.58. 

96 We propose that the referee licensee’s obligation to provide a reference is 
not fully discharged until the licensee has given an update on any matters 
which were not finalised at the time they gave the initial reference. If there 
are any ongoing matters when the initial reference is given, a referee licensee 
must provide an updated reference as soon as reasonably practicable 
following finalisation of the matter, or within six months of the initial 
reference if the ongoing matter has not been resolved within that time.  

97 We do not propose to impose an ongoing obligation on a referee licensee to 
update a reference they gave to a recruiting licensee. We think a time limit of 
six months from the date of the initial reference is a reasonable period of 
time to provide relevant information. 

98 The referee licensee will not be required to give an updated reference if the 
recruiting licensee has given written notice to the referee licensee that the 
prospective representative has withdrawn their consent. 

https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
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Obligations for all licensees 

Table 3: Summary of proposed obligations for all licensees 

Proposed obligation Summary  

Agents acting on behalf of 
licensees: see Proposal B11 

A licensee may authorise an agent to collect, use, disclose or store personal 
information on their behalf for a reference check of a prospective representative 
in accordance with the ASIC protocol, provided the prospective representative 
consents to an agent being used for this purpose.  

Permitted use of information: 
see Proposals B12 and B13 

Information collected by a licensee or their agents in accordance with the ASIC 
protocol must only be collected, used, disclosed or stored for the purpose of 
reference checking and information sharing in accordance with the protocol. 

A recruiting licensee that is given a reference or an updated reference about a 
prospective representative in accordance with the ASIC protocol may give a 
copy of the reference or updated reference to the prospective representative. 

No arrangements or 
agreements to limit 
information: see Proposal 
B14 

A licensee must not enter into any arrangement or agreement with any individual 
that limits the licensee’s ability to collect, use, disclose and store information 
under the ASIC protocol. 

Maintaining a contact point 
for reference checking: see 
Proposal B15 

A licensee must have in place adequate arrangements to ensure they can be 
easily contacted by recruiting licensees for reference checking and information 
sharing under the ASIC protocol. 

Keeping records: see 
Proposal B16 

A licensee must keep for five years written records that are complete and 
accurate and that demonstrate compliance with the obligations of the ASIC 
protocol. 

Agents acting on behalf of licensees 

Proposal 

B11 We propose that a licensee may authorise an agent to collect, use, 
disclose or store personal information on their behalf for a reference check 
of a prospective representative in accordance with the ASIC protocol if a 
prospective representative consents to an agent being used for this 
purpose. A licensee is responsible for the acts and omissions of its agent in 
relation to the ASIC protocol.  

Your feedback 

B11Q1 Do you agree with our proposal? If not, why not? 

B11Q2 Will this requirement cause any practical problems for carrying 
out a reference check? If so, please outline these problems. 

B11Q3 Do you think a prospective representative must consent to 
a recruiting licensee using an agent to collect, use, disclose 
or store personal information on their behalf to undertake a 
reference check under the ASIC protocol? If not, why not? 
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Rationale 

99 We recognise that outsourcing recruitment functions is a common practice 
across licensees. The proposed obligation clarifies that licensees may authorise 
an agent to collect, use, disclose or store personal information about a 
prospective representative for the purpose of undertaking a reference check.  

100 The obligations imposed on a licensee under the ASIC protocol also apply to 
any agent authorised by the licensee for the purposes of reference checking 
and information sharing in accordance with the ASIC protocol. The licensee 
is responsible for the acts or omissions of its agents in relation to the ASIC 
protocol.  

101 A similar obligation is set out in the ABA protocol. 

Permitted use of information 

Proposal 

B12 We propose that information collected by a licensee or their agents in 
accordance with the ASIC protocol must:  

(a) only be collected, used, disclosed or stored for the purpose of 
reference checking and information sharing in accordance with the 
protocol; and  

(b) not be collected, used, disclosed or stored for a purpose other than 
that for which it was collected, unless the prospective 
representative has consented or another exception under the 
Privacy Act applies. 

Your feedback 
B12Q1 Do you agree with our proposal? If not, why not? 

B13 We propose that a recruiting licensee that is given a reference or an 
updated reference about a prospective representative in accordance 
with the ASIC protocol may give a copy of the reference or updated 
reference to the prospective representative. We note, however, there 
will be circumstances where the recruiting licensee may not want to 
share information, such as information about an ongoing investigation.  

Your feedback 

B13Q1 Do you agree with our proposal? If not, why not? 

B13Q2 Should the protocol require a recruiting licensee to provide 
the prospective representative with the reference obtained 
from a referee licensee(s)? If so, please give reasons why. 

B13Q3 Should the reference only be provided to the prospective 
representative with the consent of the referee licensee(s)? 
If so, please give reasons why.  

B13Q4 What other mechanisms could be included to ensure 
fairness for the prospective representative? 
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Rationale 

102 The ABA protocol requires that information given under it should be kept 
confidential and only used by subscribing licensees for the purposes for 
which it was collected. Specifically, the ABA protocol prohibits a reference 
being provided to a financial adviser or any third party without consent first 
being obtained from the subscribing licensee that provided the reference.  

103 We do not think there is a need for a similar prohibition under the ASIC 
protocol, given that the defence of qualified privilege (discussed in 
paragraphs 33–34) applies to information obtained under this protocol.  

104 However, licensees and their agents should take into account the Privacy Act 
and comply with the Australian Privacy Principles relating to the collection, 
use and disclosure of information collected under the ASIC protocol.  

105 We specifically note APP 12, which requires an entity that holds personal 
information about an individual to give the individual access to that 
information on request. APP 12 also sets out other requirements for access, 
including how access should be given and when access can be refused.  

106 For example, access may be refused if there are anticipated or existing legal 
proceedings between the organisation and the prospective representative or if 
giving access would prejudice appropriate action against unlawful activity or 
misconduct.  

Note: See Office of Australian Information Commissioner, APP guidelines, July 2019, 
Chapter 12.  

No arrangements or agreements to limit information  

Proposal 

B14 We propose to prohibit a licensee from entering into any arrangement 
or agreement with any individual that limits the licensee’s ability to 
collect, use, disclose and store information under the ASIC protocol. 

Your feedback 

B14Q1 Do you agree with our proposal? If not, why not? 

Rationale 

107 The ABA protocol requires a subscribing licensee to ensure that all internal 
policies and contractual arrangements they enter into allow the sharing of 
information under the protocol. 

108 We consider that our proposed obligation is necessary to ensure the integrity 
of the ASIC protocol and to allow licensees to undertake reference checking 
under the protocol unimpeded by other arrangements or agreements. 

https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-12-app-12-access-to-personal-information/
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109 Licensees are not liable for any action based on breach of confidence for 
conduct in compliance with the ASIC protocol: see paragraph 34. This 
provides protection to the licensee where they divulge confidential 
information in the course of satisfying the obligation to share information. 

Note: See Explanatory Memorandum, paragraphs 10.45 and 10.80. See also s912A(3G) 
of the Corporations Act and s47(3G) of the National Credit Act (inserted by Sch 10, 
items 5 and 14 of the Bill). 

Maintaining a contact point for reference checking 

Proposal 

B15 We propose that licensees must have in place adequate arrangements 
to ensure they can be easily contacted by recruiting licensees for 
reference checking and information sharing under the ASIC protocol. 

Your feedback 

B15Q1 Do you agree with our proposal? If not, why not? 

B15Q2 Will this requirement cause any practical problems for 
carrying out a reference check? If so, please outline these 
and any possible solutions. 

Rationale 

110 This obligation ensures that licensees have access to a contact point for 
reference checking and information sharing under the ASIC protocol. 

111 We note that the Explanatory Memorandum contemplates that ASIC may 
determine requirements for the steps a licensee should take to contact 
referees. 

Note: See Explanatory Memorandum, paragraphs 10.52 and 10.63. 

112 We think that arrangements will differ depending on the nature, scale and 
complexity of a licensee’s business. For example, licensees may provide 
information on a website for requests about reference checking. Where a 
licensee does not have a website, they will need to have other arrangements 
to ensure a recruiting licensee can readily identify how to make contact. 

113 Under the ABA protocol, subscribing licensees must identify and notify the 
ABA of a key contact point (this may be a dedicated email address) for 
reference checking and information requests. The ABA maintains a list of 
contact details. ASIC does not intend to maintain a list or central register of 
contact persons, given the large number of licensees (in excess of 10,000 
licensees) that must comply with the ASIC protocol. 

https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6630_ems_4c5698fa-a114-4687-9843-595e795a64cf/upload_pdf/JC000444.pdf;fileType=application%2Fpdf
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Keeping records 

Proposal 

B16 We propose that a licensee must keep, for five years, written records 
that are complete and accurate and that demonstrate compliance with 
the obligations of the ASIC protocol. This includes, but is not limited to, 
written records of: 

(a) consents given, requested, refused or withdrawn; 

(b) references requested by a recruiting licensee; 

(c) references and updated references given by a referee licensee; 

(d) any agreement with any agent in relation to reference checking 
and information sharing under the protocol; and 

(e) any policies and processes for handling personal information of 
individuals obtained under the protocol. 

Your feedback 

B16Q1 Do you agree with our proposal? If not, why not? 

B16Q2 Should licensees be required to keep any other records 
relating to reference checking and information sharing? 
If so, what other records should be kept? 

Rationale 

114 In line with existing record-keeping obligations under the Corporations Act, 
we propose that a licensee must keep records under the ASIC protocol for a 
minimum of five years. The records to be kept will enable:  

(a) licensees to comply with the protocol; and  

(b) ASIC to monitor compliance with the protocol and whether licensees are 
undertaking reference checking in a timely and efficient manner. 

Note: See s1101C(3) of the Corporations Act.  
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C Proposed legislative instrument—Template 
reference request 

Key points 

We propose to prescribe a template reference request for licensees to 
meet their information sharing and reference checking obligations under the 
ASIC protocol: see Sch 2 and Sch 3 to the proposed legislative instrument.  

Schedule 2 applies to all prospective representatives, except where the 
prospective representative is a licensee. Schedule 3 applies where the 
prospective representative is a licensee in their own right.  

The template reference request will apply to licensees when they are 
reference checking both financial advisers and mortgage brokers. 

This section seeks feedback on the proposed questions in the template 
reference request in Sch 2 and Sch 3 about: 

• background information on a prospective representative; 

• compliance audits of a prospective representative; 

• the conduct of a prospective representative; and 

• ongoing matters. 

The proposed questions in the template reference request in Sch 2 and 
Sch 3 are broadly similar. 

Background information on a prospective representative 

Proposal 

C1 In the template reference request in Sch 2, we propose to prescribe 
questions about the prospective representative’s background. The 
questions are explained in Table 4. 

Your feedback 

C1Q1 Do you agree with our proposed questions? If not, why not?  

C1Q2 Can you suggest any additional or alternative questions? 

Rationale 

115 The proposed questions in Table 4 are based on similar questions in the ABA 
protocol that seek information about a prospective representative’s background. 

116 The ASIC protocol applies to a prospective representative who is currently, 
or was formerly, providing services other than financial advice or mortgage 
broking on behalf of the referee licensee and who is now seeking to become 
a financial adviser or mortgage broker: see paragraph 28. 
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117 We consider that these questions give a recruiting licensee enough information 
about a prospective representative’s background to contextualise the reference. 

Table 4: Explanation of Question 1—Background information (Sch 2) 

Question Explanation  

1(a) Please confirm the representative’s 
role(s) and period of employment or 
authorisation.  

The referee licensee must provide information about all roles held 
by the prospective representative in the licensee’s business, as well 
as the tenure of each role, in the preceding five years.  

1(b) Please provide a brief description of 
the representative’s main 
responsibilities.  

This question asks for details about the main responsibilities of the 
prospective representative in their previous role(s) with the referee 
licensee. 

1(c) If applicable, please provide the 
ASIC reference number (if known) 
for the representative.  

This question asks for details about the prospective representative’s 
ASIC reference number (e.g. authorised representative number, 
credit representative number or adviser number).  

1(d) Please provide details of your work 
relationship with the representative 
(include name of the organisation, 
your role in the organisation and 
period of time known). 

This question asks for details about the person who is providing the 
reference on behalf of the referee licensee and their relationship 
with the prospective representative. 

118 Schedule 3 includes similar questions about a prospective representative’s 
background where they are a licensee.  

Compliance audits of a prospective representative 

Proposal 

C2 In the template reference request in Sch 2, we propose to prescribe 
questions about compliance audits of a prospective representative in 
relation to that representative’s previous activity as a financial adviser or 
mortgage broker. These questions are explained in Table 5. 

Your feedback 

C2Q1 Do you agree with our proposed questions? If not, why not?  

C2Q2 Can you suggest any additional or alternative questions? 

Rationale 

119 The proposed questions in Table 5 are based on the ABA protocol. 

120 We intend that information about compliance audits is only obtained for 
prospective representatives who were previously employed or authorised as a 
financial adviser or mortgage broker. We are not proposing that information 
about compliance audits is obtained where a prospective representative was 
employed or authorised in a different role. 
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121 In ASIC’s experience, compliance audits are an important way to monitor a 
representative’s conduct. Information gained from compliance audits will 
help the recruiting licensee to better monitor and supervise the 
representative.  

Note: REP 515 provides further information on monitoring and supervising advisers. 

Table 5: Explanation of Question 2—Compliance audits (Sch 2) 

Note: Question 2 only applies to a prospective representative that is or was a financial adviser or mortgage broker. 

Question Explanation  

2(a) Have you conducted a compliance audit for this 
representative? 

 Yes, please go to questions 2(b)–(e) 

 No, please go to Question 3 

This question is consistent with the ABA protocol 
which is focused on compliance, risk management 
and advice quality. 

A ‘compliance audit’ means an audit, review or 
observation by a referee licensee of the prospective 
representative’s compliance with the financial 
services laws or credit legislation, and the referee 
licensee’s policies and procedures, as part of the 
referee licensee’s monitoring and supervision 
obligations under s912A(1)(ca) and (f) of the 
Corporations Act or s47(1)(e) and (g) of the National 
Credit Act. 

2(b) For the representative’s last compliance audit 
undertaken, please provide the following 
information: 

(i) Date of the compliance audit 

(ii) Did the last compliance audit findings lead to 
remedial action by the licensee? 

 Yes, please provide details below 

 No, please go to Question 3 

(iii) Indicate whether the remedial action was a 
result of:  

 non-compliance with financial services 
laws or credit legislation 

 non-compliance with licensee processes 

(iv) Indicate type(s) of remedial action 

 representative remedial action 

 client remedial action 

This question is consistent with the ABA protocol 
which covers information sharing about internal 
monitoring and supervision program (audit) results 
and outcomes. 

‘Remedial action’ includes an intervention or action by 
the referee licensee as a consequence of the 
compliance audit in order to correct the situation. 

This question asks the referee licensee whether any 
remedial action taken was a result of the prospective 
representative’s non-compliance with financial 
services laws or credit legislation. This includes all 
laws that an adviser or mortgage broker must comply 
with in providing their financial or credit services. 

https://download.asic.gov.au/media/4186280/rep515-published-17-march-2017.pdf
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Question Explanation  

2(c) If there was representative remedial action, 
indicate what type(s) of remedial action: 

 additional training 

 increased monitoring and supervision 

 consequence management (including 
performance management, financial 
consequence, formal warnings) 

 suspension of authorisation 

 other (please provide details)  

In relation to representative remedial action, this 
question requires the referee licensee to describe the 
action at the time it was determined and applied by 
the referee licensee. 

 

 

2(d) If there was client remedial action, indicate what 
type(s) of remedial action: 

 instructed to provide corrective disclosure to 
client 

 compensation was given to a client, either as a 
financial payment offered to a client and/or any 
other non-financial remedy given to a client 

 other (please provide details) 

In relation to client remedial action, this question 
requires the referee licensee to describe the action at 
the time it was determined and applied by the referee 
licensee. 

Corrective disclosure relates to information presented 
in a Financial Services Guide, Statement of Advice or 
disclosure required under Ch 3 of the National Credit 
Act. 

Compensation relates directly to the remedial action 
taken by the referee licensee. 

122 Schedule 3 includes questions about compliance audits conducted on a 
prospective representative’s activities as a licensee.  

Conduct of a prospective representative 

Proposal 

C3 In the template reference request in Sch 2, we propose to prescribe 
questions about the conduct of the prospective representative. These 
questions are explained in Table 6. 

Your feedback 
C3Q1 Do you agree with our proposed questions? If not, why 

not?  
C3Q2 Can you suggest any additional or alternative questions? 

Rationale 

123 The proposed questions in Table 6 are based on the ABA protocol. 

124 The ABA protocol includes a similar question that requires its subscribing 
licensees to provide information about ‘material incidents’. Rather than 
introducing this term—which does not currently exist under the Corporations 
Act or National Credit Act—we have sought to specify the types of matters 
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captured by ‘reportable situations’, as defined by proposed s912D of the 
Corporations Act and proposed s50A of the National Credit Act. 

Note: Sections 912D of the Corporations Act and s50A of the National Credit Act are 
inserted by Sch 12, items 5 and 15 of the Bill. 

125 These questions are intended to capture the serious compliance and 
misconduct concerns the Royal Commission recommended should be 
included in licensees’ reference checking processes. 

Note: See Royal Commission final report, vol. 1, p. 204. 

Table 6: Explanation of Question 3—Conduct of a prospective representative (Sch 2) 

Questions Explanation  

3(a) Did you report a breach to ASIC (whether under 
s912DAA of the Corporations Act, s50B of the 
National Credit Act or otherwise) in relation to the 
representative? 

[Yes/No] 

If you answered Yes, provide details of the 
relevant date, type and nature of the breach. 

This question is based on a similar question in the ABA 
protocol. 

Note: See Regulatory Guide 78 Breach reporting by AFS 
licensees (RG 78) for guidance on how an AFS licensee 
can meet their breach reporting obligations. 

3(b) Did (or does) the representative’s conduct in 
relation to the financial services laws or the credit 
legislation while employed with, or authorised 
under, your licence, or circumstances surrounding 
the representative’s departure from your licence 
concern the representative’s involvement in: 

(i) dishonesty [Yes/No] 

(ii) unprofessional conduct [Yes/No] 

(iii) conduct justifying instant dismissal or 
immediate termination of representative status 
[Yes/No] 

(iv) refusal, failure or deliberate non-compliance in 
relation to the financial services laws or the 
credit legislation [Yes/No] 

(v) gross incompetence or gross negligence 
[Yes/No] 

(vi) a breach of the Financial Planners and 
Advisers Code of Ethics 2019, made by 
Financial Adviser Standards and Ethics 
Authority Ltd [Yes/No] 

Note: The conduct need not involve a contravention of law. 

This question asks the referee licensee to report issues 
that relate to poor conduct by the prospective 
representative. 

Note: See Appendix C of the Standards Australia handbook. 

‘Unprofessional conduct’ does not need to involve a 
contravention of any law. It includes: 

 conduct which amounts to impropriety affecting 
professional character and which indicates a failure 
to understand or to practise the precepts of honesty 
or fair dealing in relation to retail clients or the public; 

 unsatisfactory professional conduct, where the 
conduct involves a substantial or consistent failure to 
reach reasonable standards of competence and 
diligence; and 

 conduct which is, or could reasonably be considered 
as likely to be, prejudicial to the interests of an AFS 
licensee or a credit licensee or retail clients. 

https://www.royalcommission.gov.au/royal-commission-misconduct-banking-superannuation-and-financial-services-industry
https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-78-breach-reporting-by-afs-licensees/
https://www.legislation.gov.au/Details/F2019L00117
https://www.legislation.gov.au/Details/F2019L00117
https://asic.gov.au/regulatory-resources/financial-services/reference-checking-directory-for-financial-services-industry/how-to-use-the-reference-checking-directory/
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Questions Explanation  

3(c) If you answered Yes to any of the questions in 
paragraph (b), please provide details, including but 
not limited to, all internal assessments, external 
notifications or complaints against the 
representative in connection with the provision of 
financial services or credit assistance, about or 
arising from the representative’s conduct or 
performance (including any act or omission), 
recorded by the licensee.  

A ‘complaint’ means a complaint as defined in 
Australian/New Zealand Standard AS/NZS 10002:2014 
Guidelines for complaint management in organizations.  

An ‘internal assessment’ may include an internal audit 
by or on behalf of the licensee. 

An ‘external notification’ may include a regulatory 
notification or a notification from another licensee. 

126 Schedule 3 includes similar questions about the conduct of the prospective 
representative as a licensee.  

Ongoing matters 

Proposal 

C4 In the template reference request in Sch 2, we propose to prescribe 
questions about ongoing matters to do with the prospective 
representative. These questions are explained in Table 7. 

Your feedback 

C4Q1 Do you agree with our proposed questions? If not, why not?  

C4Q2 Can you suggest any additional or alternative questions? 

Rationale 

127 The proposed questions in Table 7 are based on the ABA protocol. 

128 Investigations, compliance audits or complaints regarding a representative’s 
compliance or conduct can take some time to be fully investigated or 
resolved. In some cases, these matters may not be resolved until after a 
representative has ceased employment or authorisation with the licensee. 

129 The questions are intended to alert the recruiting licensee to any ongoing 
matters. Where a referee licensee indicates that there is an ongoing matter at 
the time that the reference is given, they have an obligation to provide an 
updated reference to the recruiting licensee as set out in Proposals B9 and B10. 
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Table 7: Explanation of Question 4—Ongoing matters 

Questions Explanation 

4(a) Is there an inquiry or investigation in progress by 
your organisation in relation to the conduct of this 
representative? [Yes/No] 

If Yes: 

(i) please provide: 

(A) a brief description of the nature of the 
circumstances that triggered the 
inquiry/investigation (e.g. a breach, 
complaint, compliance audit or other 
circumstance); and 

(B) details of the progress and status of the 
inquiry/investigation; 

(ii) was the representative made aware of the 
inquiry or investigation? [Yes/No] 

This question asks whether there are any unresolved 
investigations or inquiries at the time the reference is 
given. 

An investigation or inquiry includes a review by a 
referee licensee about the representative’s conduct, 
whether individually or as part of a group of 
representatives. This question takes a similar 
approach to the ABA protocol.  

4(b) Are there any client complaints recorded by your 
organisation relating to this representative that 
remain unresolved? [Yes/No] 

If Yes: 

(i) please provide brief details of the relevant 
circumstances of the unresolved complaints 
and their status; 

(ii) was the representative made aware of the 
complaints? [Yes/No] 

This question asks whether there are any unresolved 
complaints at the time the reference is given.  

4(c) Are there any matters arising from a compliance 
audit relating to this representative that remain 
unresolved? [Yes/No] 

If yes: 

(i) please provide brief details of the relevant 
circumstances of the unresolved compliance 
audit matters and their status; 

(ii) was the representative made aware of the 
compliance audit matters? [Yes/No] 

This question asks whether there are any unresolved 
compliance audit matters at the time the reference is 
given. 

130 Schedule 3 to the proposed legislative instrument includes questions about 
any client complaints and unresolved matters arising from a compliance 
audit relating to a prospective representative’s conduct as a licensee. 
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D Proposed information sheet 

Key points 

We propose to issue an information sheet to help recruiting licensees 
understand their obligations when employing or authorising representatives 
to act as financial advisers or mortgage brokers on their behalf. 

The information sheet will also help a prospective representative’s current 
or former licensee to understand their obligations when receiving a request 
for information from the recruiting licensee and sharing information with the 
recruiting licensee about the prospective representative. 

Guidance for licensees 

Proposal 

D1 We propose to issue an information sheet that:  

(a) contains guidance on the obligations for referee licensees and 
recruiting licensees when obtaining, giving or updating a reference; 
and 

(b) includes a high-level overview of the questions in the template 
reference request, along with general guidance on answering the 
questions. 

See Attachment 2 to this paper. 

Your feedback 

D1Q1 Do you agree with our proposal? If not, why not? 

D1Q2 Can you suggest any further or additional guidance that 
should be included in the information sheet? 

Rationale 

131 The proposed information sheet will provide guidance for licensees on 
meeting their obligations under the ASIC protocol.  

132 The explanatory statement accompanying our final legislative instrument will 
also provide guidance on the requirements in the instrument.  

133 In due course, we will also make any necessary consequential amendments 
to ASIC regulatory guidance and resources in response to amendments made 
by the Bill. For example, changes will be required to RG 104 and RG 205. 

134 An information sheet, rather than a regulatory guide, will provide concise 
guidance on specific processes and compliance issues relating to the 
reference checking and information sharing obligations. 

https://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-afs-licensing-meeting-the-general-obligations/
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E Regulatory and financial impact 

135 In developing the proposals in this paper, we have carefully considered their 
regulatory and financial impact. Based on the information available to us, we 
think they will strike an appropriate balance between: 

(a) ensuring that licensees are doing enough to share information about their 
previous representatives; and  

(b) ensuring that only necessary information about a prospective 
representative is shared under the ASIC protocol.  

136 The Government has confirmed that a process equivalent to a Regulation 
Impact Statement has been undertaken through the Royal Commission. 

Note: See Independent Review—Department of the Treasury on the Department of 
Prime Minister and Cabinet’s website. 

https://ris.pmc.gov.au/2019/09/26/government-response-financial-services-royal-commission
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Key terms 

Term Meaning in this document 

ABA Australian Banking Association 

ABA protocol Reference checking and information sharing protocol, issued by the 
ABA 

AFS licence  An Australian financial services licence under s913B of the 
Corporations Act that authorises a person who carries on a financial 
services business to provide financial services 

Note: This is a definition contained in s761A. 

AFS licensee A person who holds an AFS licence under s913B of the 
Corporations Act 

Note: This is a definition contained in s761A. 

APP guidelines Australian Privacy Principles guidelines issued by the Office of 
Australian Information Commissioner in July 2019 

ASIC Australian Securities and Investments Commission 

ASIC protocol Proposed legislative instrument which gives effect to the ASIC 
Reference checking and information sharing protocol 

Bill Financial Sector Reform (Hayne Royal Commission Response) Bill 
2020 

Corporations Act Corporations Act 2001, including regulations made for the purposes 
of the Act 

credit licence An Australian credit licence under s35 of the National Credit Act that 
authorises a licensee to engage in particular credit activities 

credit licensee A person who holds a credit licence under s35 of the National Credit 
Act 

current licensee A person that is: 

 an AFS licensee for which an individual described in s912A(3A) of 
the Corporations Act is currently a representative at the time a 
request for a reference is made; and 

 a credit licensee for which an individual described in s47(3A) of 
the National Credit Act is currently a representative at the time a 
request for a reference is made. 

Note: This is a definition contained in s4 of the proposed legislative 
instrument. 

Explanatory 
Memorandum 

Explanatory Memorandum to the Financial Sector Reform (Hayne 
Royal Commission Response) Bill 2020 
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Term Meaning in this document 

former licensee A person that is: 

 an AFS licensee for which an individual described in s912A(3A) of 
the Corporations Act was a representative for any period in the 
five years before a request for a reference but who is no longer a 
representative of that licensee; and 

 a credit licensee for which an individual described in s47(3A) of 
the National Credit Act was a representative for any period in the 
five years before a request for a reference but who is no longer a 
representative of that licensee 

Note: This is a definition contained in s4 of the proposed legislative 
instrument. 

individual described 
in s47(3A) of the 
National Credit Act 

An individual who is: 

 a credit licensee; or 

 a former, current or prospective representative of a credit licensee 

individual described 
in s912A(3A) of the 
Corporations Act 

An individual who is: 

 an AFS licensee; or 

 a former, current or prospective representative of an AFS licensee 

licensees Both AFS licensees and credit licensees, unless otherwise specified 

National Credit Act National Consumer Credit Protection Act 2009, including regulations 
made for the purposes of the Act 

Privacy Act Privacy Act 1988 

proposed legislative 
instrument 

Draft ASIC Corporations and Credit (Reference Checking and 
Information Sharing Protocol) Instrument 2020/XX 

prospective 
representative  

An individual described in s912A(3A) of the Corporations Act or 
s47(3A) of the National Credit Act that a recruiting licensee is 
considering employing or authorising as a representative to provide: 

 personal advice to retail clients about a relevant financial product; 
or 

 credit assistance for credit contracts secured by mortgages over 
residential property where that individual will be a mortgage broker 
or a director, employee or agent of a mortgage broker 

Note: This is a definition contained in s4 of the proposed legislative 
instrument. 

recruiting licensee An AFS licensee or credit licensee that is considering employing or 
authorising a prospective representative 

referee licensee A current licensee or former licensee from whom a reference about 
the prospective representative is sought by a recruiting licensee 

REP 515 (for 
example) 

An ASIC report (in this example numbered 515) 
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Term Meaning in this document 

representative Means: 

 an authorised representative of the licensee; 

 an employee or director of the licensee; 

 an employee or director of a related body corporate of the 
licensee; or 

 any other person acting on behalf of the licensee  

Note: This is a definition contained in s910A of the Corporations Act and 
s5(1) of the National Credit Act.  

RG 4 (for example)  An ASIC regulatory guide (in this example numbered 4) 

Royal Commission Royal Commission into Misconduct in the Banking, Superannuation 
and Financial Services Industry 

Royal Commission 
final report  

Royal Commission into Misconduct in the Banking, Superannuation 
and Financial Services Industry: Final report  

s912A (for example)  A section in the Corporations Act or National Credit Act (in this 
example numbered 912A), unless otherwise specified 

Sch 1 (for example) A schedule to the proposed legislative instrument (in this example 
numbered 1), unless otherwise specified 

Standards Australia 
handbook 

Reference checking in the financial services industry, developed by 
ASIC and Standards Australia 

subscribing licensee An AFS licensee who subscribes to the ABA protocol 

template consent 
form 

Sch 1 to the proposed legislative instrument, containing the 
proposed standard consent form that a recruiting licensee must use 
when seeking the written consent of a prospective representative 

template reference 
request 

Sch 2 and Sch 3 to the proposed legislative instrument, containing 
the proposed reference checking template questions that a licensee 
must answer in response to a reference checking request under the 
ASIC protocol 
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List of proposals and questions  

Proposal Your feedback 

B1 We propose to require a recruiting licensee to 
take reasonable steps to obtain a reference 
about a prospective representative from: 

(a) if the prospective representative is a 
representative of a current licensee and, 
when a request for a reference is made, 
has been a representative of that licensee 
for:  

(i) 12 months or more—that licensee; or 

(ii) less than 12 months—that licensee 
and the most recent former licensee 
(if any) in the five years before a 
request for a reference; 

(b) if the prospective representative is not a 
representative of a current licensee, but 
was a representative of the most recent 
former licensee for:  

(i) 12 months or more in the five years 
before a request for a reference—
that licensee;  

(ii) less than 12 months—the two most 
recent former licensees (if applicable) 
in the five years before a request for 
a reference; and 

(c) if the prospective representative is a 
current licensee—that licensee (i.e. 
themselves). 

Note 1: A ‘former licensee’ is a licensee for 
which an individual described in s912A(3A) of 
the Corporations Act or s47(3A) of the National 
Credit Act was a representative for any period in 
the five years before a request for a reference 
but who is no longer a representative of that 
licensee. 

Note 2: If a prospective representative is a 
representative of two or more current licensees, 
the referee licensee must request a reference 
from each of these current licensees.  

B1Q1 Do you agree with our proposal? If not, why 
not? 

B1Q2 Do you think the obligation should be limited 
to obtaining a reference from the current 
licensee or—if a prospective representative is 
not currently with a licensee—their most 
recent former licensee in the five years before 
a request? If so, please give reasons why. 

B1Q3 Do you think the obligation should be 
extended to all former licensees who 
employed or authorised the prospective 
representative in the five years before the 
request? If so, please give reasons why. 

B1Q4 If the prospective representative is a current 
licensee, do you think the recruiting licensee 
should be obliged to obtain a reference from 
them? If not, why not? 

B1Q5 Do you think a recruiting licensee should be 
able to obtain from a current or most recent 
former licensee previous references provided 
to them under the ASIC protocol? If so, should 
a recruiting licensee still be required to obtain 
a reference directly from the additional 
licensee(s) about the prospective 
representative?  
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Proposal Your feedback 

B2 A recruiting licensee may give consent to a 
corporate representative to sub-authorise an 
individual or class of individuals as a 
representative of the licensee under s916B(3) of 
the Corporations Act or s65(4) of the National 
Credit Act. For reference checking purposes, we 
propose that the recruiting licensee is taken to 
be considering authorising each individual as a 
prospective representative of the licensee. 
Therefore, the recruiting licensee must take 
reasonable steps to conduct reference checking 
in accordance with the protocol for each sub-
authorised individual.  

B2Q1 Do you agree with our proposal? If not, why 
not?  

B3 We propose that: 

(a) before requesting a reference from a 
referee licensee, a recruiting licensee must 
seek a prospective representative’s written 
consent, using the template consent form, 
to: 

(i) collect, use, disclose and store the 
prospective representative’s personal 
information for the purpose of the 
recruiting licensee considering their 
suitability for employment or 
authorisation as a representative 
under s912A(1)(cc) of the 
Corporations Act or s47(1)(ea) of the 
National Credit Act and the ASIC 
protocol; and 

(ii) collect, use, disclose and store their 
personal information from referee 
licensees, being one or more of the 
current and/or former licensees to 
whom they are or were a 
representative; 

(b) a recruiting licensee that has not obtained 
the written consent of a prospective 
representative, or has obtained written 
consent which the prospective 
representative has subsequently 
withdrawn in writing, must not request a 
reference from a referee licensee about 
the prospective representative; and 

(c) a recruiting licensee must give a written 
notice to the referee licensee if the 
prospective representative has withdrawn 
their consent after a reference has been 
requested but before it is given. 

Note: The template consent form is in Sch 1 of 
the proposed legislative instrument.  

B3Q1 Do you agree with our proposal? If not, why 
not? 

B3Q2 Do you think ASIC should prescribe a consent 
form? If not, why not?  

B3Q3 Should the template consent form prescribed 
by ASIC require any further information to be 
disclosed to the prospective representative so 
they are better informed in providing consent? 
If so, what other information should be 
required? 

B3Q4 Will this proposed obligation to obtain and 
provide written consent cause practical 
problems for licensees during the recruitment 
process? If so, please outline these problems 
and set out any views on how ASIC or 
industry can address these problems.  
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Proposal Your feedback 

B4 We propose that a recruiting licensee: 

(a) must make a written request, using the 
template reference request, to a referee 
licensee to answer the template reference 
questions about a prospective 
representative; 

(b) must give a copy of the written consent 
from the prospective representative to the 
referee licensee at the time of making a 
request for a reference; and 

(c) may make minor amendments to the form 
of the template reference request when 
seeking a reference from a referee 
licensee, provided the request for a 
reference still includes all the information 
required by the template. 

Note: The template reference request is in 
Sch 2 or Sch 3 to the proposed legislative 
instrument.  

B4Q1 Do you agree with our proposal? If not, why 
not? 

B4Q2 Should the protocol require a request for a 
reference to include any other information? 
If so, what other information should be 
required?  

B5 We propose that a recruiting licensee may make 
more than one request to a referee licensee for 
a reference about a prospective representative 
(with additional requests being covered by the 
ASIC protocol as if they were the original 
request for a reference).  

B5Q1 Do you agree with our proposal? If not, why 
not?  

B6 We propose that a recruiting licensee may seek 
additional references in accordance with the 
ASIC protocol from former licensee(s) that 
employed or authorised a prospective 
representative in the five years before a request 
for a reference is made. A former licensee(s) 
must give answers to the questions in the 
template reference request.  

B6Q1 Do you agree with our proposal? If not, why 
not?  

B7 We propose that nothing in the ASIC protocol 
limits or prevents a recruiting licensee from 
requesting additional information about a 
prospective representative from a referee 
licensee (e.g. other background checks), 
provided that the additional information 
requested does not reduce the scope of any of 
the questions in the template reference request.  

B7Q1 Do you agree with our proposal? If not, why 
not?  
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Proposal Your feedback 

B8 We propose that where a recruiting licensee has 
requested a reference about a prospective 
representative in accordance with the ASIC 
protocol, the referee licensee must give—within 
10 business days of the request, or a longer 
period where agreed between the recruiting 
licensee and referee licensee, but no more than 
20 business days: 

(a) all information that they are aware of and 
reasonably consider to be relevant to 
answer the questions in the template 
reference request; 

(b) a response that is complete, accurate and 
based on documented facts; and 

(c) a response in writing to all the questions in 
the template reference request, and—if a 
question cannot be answered—a written 
explanation as to why the question cannot 
be answered.  

B8Q1 Do you agree with our proposal? If not, why 
not? 

B8Q2 Should we allow verbal responses to be given 
under the ASIC protocol? If so, why? How 
would the licensees manage the potential 
risks associated with the provision of verbal 
references? 

B8Q3 Are there other ways to facilitate references 
being given by referee licensees under the 
protocol? If so, please explain.  

B9 We propose that: 

(a) a referee licensee must update a reference 
given to a recruiting licensee if the initial 
reference includes information about or 
refers to: 

(i) outstanding compliance audit issues 
identified in the last or previous 
audits for the prospective 
representative; 

(ii) unresolved client complaints 
recorded in relation to the 
prospective representative; or 

(iii) an ongoing investigation by the 
referee licensee in relation to the 
prospective representative; and 

(b) a referee licensee must give the recruiting 
licensee an updated reference by including 
updated answers to the questions in the 
template reference request: 

(i) as soon as reasonably practicable 
following resolution of a matter 
mentioned in paragraph (a)(i), (ii) or 
(iii); or 

(ii) where the matter has not been 
resolved within six months of the date 
on which the initial reference was 
given by the referee licensee—at the 
end of that six-month period.  

B9Q1 Do you agree with our proposal? If not, why 
not? 

B9Q2 Is the proposed six-month timeframe for an 
updated reference appropriate? If not, what 
timeframe would be appropriate?  
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Proposal Your feedback 

B10 We propose that the obligations do not apply to 
a referee licensee where any of the following 
apply: 

(a) the recruiting licensee’s licence has been 
suspended or cancelled; 

(b) the recruiting licensee has notified the 
referee licensee in writing that they no 
longer propose to employ or authorise the 
prospective representative; 

(c) the prospective representative is no longer 
employed by the recruiting licensee; or 

(d) the prospective representative has 
withdrawn their consent.  

B10Q1 Do you agree with our proposal? If not, why 
not?  

B11 We propose that a licensee may authorise an 
agent to collect, use, disclose or store personal 
information on their behalf for a reference check 
of a prospective representative in accordance 
with the ASIC protocol if a prospective 
representative consents to an agent being used 
for this purpose. A licensee is responsible for the 
acts and omissions of its agent in relation to the 
ASIC protocol.  

B11Q1 Do you agree with our proposal? If not, why 
not? 

B11Q2 Will this requirement cause any practical 
problems for carrying out a reference check? 
If so, please outline these problems. 

B11Q3 Do you think a prospective representative 
must consent to a recruiting licensee using an 
agent to collect, use, disclose or store 
personal information on their behalf to 
undertake a reference check under the ASIC 
protocol? If not, why not?  

B12 We propose that information collected by a 
licensee or their agents in accordance with the 
ASIC protocol must:  

(a) only be collected, used, disclosed or 
stored for the purpose of reference 
checking and information sharing in 
accordance with the protocol; and  

(b) not be collected, used, disclosed or stored 
for a purpose other than that for which it 
was collected, unless the prospective 
representative has consented or another 
exception under the Privacy Act applies.  

B12Q1 Do you agree with our proposal? If not, why 
not?  
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Proposal Your feedback 

B13 We propose that a recruiting licensee that is 
given a reference or an updated reference about 
a prospective representative in accordance with 
the ASIC protocol may give a copy of the 
reference or updated reference to the 
prospective representative. We note, however, 
there will be circumstances where the recruiting 
licensee may not want to share information, 
such as information about an ongoing 
investigation.  

B13Q1 Do you agree with our proposal? If not, why 
not? 

B13Q2 Should the protocol require a recruiting 
licensee to provide the prospective 
representative with the reference obtained 
from a referee licensee(s)? If so, please give 
reasons why. 

B13Q3 Should the reference only be provided to the 
prospective representative with the consent of 
the referee licensee(s)? If so, please give 
reasons why.  

B13Q4 What other mechanisms could be included to 
ensure fairness for the prospective 
representative?  

B14 We propose to prohibit a licensee from entering 
into any arrangement or agreement with any 
individual that limits the licensee’s ability to 
collect, use, disclose and store information 
under the ASIC protocol.  

B14Q1 Do you agree with our proposal? If not, why 
not?  

B15 We propose that licensees must have in place 
adequate arrangements to ensure they can be 
easily contacted by recruiting licensees for 
reference checking and information sharing 
under the ASIC protocol.  

B15Q1 Do you agree with our proposal? If not, why 
not? 

B15Q2 Will this requirement cause any practical 
problems for carrying out a reference check? 
If so, please outline these and any possible 
solutions.  

B16 We propose that a licensee must keep, for five 
years, written records that are complete and 
accurate and that demonstrate compliance with 
the obligations of the ASIC protocol. This 
includes, but is not limited to, written records of: 

(a) consents given, requested, refused or 
withdrawn; 

(b) references requested by a recruiting 
licensee; 

(c) references and updated references given 
by a referee licensee; 

(d) any agreement with any agent in relation 
to reference checking and information 
sharing under the protocol; and 

(e) any policies and processes for handling 
personal information of individuals 
obtained under the protocol.  

B16Q1 Do you agree with our proposal? If not, why 
not? 

B16Q2 Should licensees be required to keep any 
other records relating to reference checking 
and information sharing? If so, what other 
records should be kept?  
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Proposal Your feedback 

C1 In the template reference request in Sch 2, we 
propose to prescribe questions about the 
prospective representative’s background. The 
questions are explained in Table 4.  

C1Q1 Do you agree with our proposed questions? 
If not, why not?  

C1Q2 Can you suggest any additional or alternative 
questions?  

C2 In the template reference request in Sch 2, we 
propose to prescribe questions about 
compliance audits of a prospective 
representative in relation to that representative’s 
previous activity as a financial adviser or 
mortgage broker. These questions are explained 
in Table 5.  

C2Q1 Do you agree with our proposed questions? 
If not, why not?  

C2Q2 Can you suggest any additional or alternative 
questions?  

C3 In the template reference request in Sch 2, we 
propose to prescribe questions about the 
conduct of the prospective representative. These 
questions are explained in Table 6.  

C3Q1 Do you agree with our proposed questions? 
If not, why not?  

C3Q2 Can you suggest any additional or alternative 
questions?  

C4 In the template reference request in Sch 2, we 
propose to prescribe questions about ongoing 
matters to do with the prospective 
representative. These questions are explained in 
Table 7.  

C4Q1 Do you agree with our proposed questions? 
If not, why not?  

C4Q2 Can you suggest any additional or alternative 
questions?  

D1 We propose to issue an information sheet that:  

(a) contains guidance on the obligations for 
referee licensees and recruiting licensees 
when obtaining, giving or updating a 
reference; and 

(b) includes a high-level overview of the 
questions in the template reference 
request, along with general guidance on 
answering the questions. 

See Attachment 2 to this paper. 

D1Q1 Do you agree with our proposal? If not, why 
not? 

D1Q2 Can you suggest any further or additional 
guidance that should be included in the 
information sheet?  
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