@ Equity Trustees

11 March 2020

Product Regulation

Strategic Policy

Australian Securities and Investment Commission
GPO Box 9827

Brisbane QLD 4001

By e-mail: product.regulation@asic.gov.au

Dear Sir / Madam

| write in response to consultation paper 325: Product Design and Distribution Obligations
(ODO). Equity Trustees (EQT) is a holder of four Australian Financial Services Licenses (AFSL's)
relating to the provision of Trustee and Responsible Entity services across the superannuation,
managed investment and traditional trustee sectors. EQT is impacted primarily as a product
issuer by the obligations.

EQT notes the regulatory intent behind the DDO to “rebalance the onus for effecting good
consumer outcomes, and avoiding poor ones, in the provision of financial products” together
with the reduction on the reliance on mandatory disclosure information as the primary
mechanism to drive good consumer outcomes.

As an unconflicted, independent Trustee company, with a fiduciary responsibility to act in the
best interests of superannuation members, investors and beneficiaries (referred to collectively
as “"consumers” hereafter), EQT supports the intent of the regulation and shares the desire to
ensure positive consumer outcomes. EQT has also had experience of implementing similar

requirements in the UK and Europe under the MiFID Il regime in our UK and Irish operations.

Notwithstanding the positive intent there are several practical considerations that arise from
the draft Regulatory Guide, that may result in a failure to achieve the intended objective and /
or present a significant challenge to operationalising the regime in a meaningful way.

In summary these include:

1. The absence of further guidance or prescription on consumer segments to drive
Target Market Determinations (TMD) will undermine the efficacy of the regime,
compromise achievement of the objectives and result in extraordinary cost for the
industry (and ultimately consumers). Each product issuer will establish a different
framework for TMD which will need to be monitored by distributors. This will result in
potentially hundreds if not thousands of different frameworks attempting to be
monitored. If one considers an IDPS as a distributor for example they will be faced
with monitoring the distribution of products against TMD's for hundreds of products
based on completely different frameworks. The resulting complexity will result in
impractical outcomes, add tens of millions of dollars to the regulatory impact
statement and a fail to achieve the regulatory objectives.

Proposed alternative: ASIC develop guidance on structured consumer cohorts (it
may be more practical to do this by product sector e.g. insurance,
superannuation, banking, managed investment schemes). It may be instructive to
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adopt the guidelines developed by industry group UK Finance MiFID | Product
Governance: Guidelines on Target Market Identification noting that the wider
application of DDO across the industry will make a co-ordinated industry group
led initiative much more difficult to effect in Australia.

The proposals appear to blur the lines between personal and general advice and
factual information. As ASIC is aware this is a notoriously grey area and one
consumer’s likely find difficult to differentiate between. It is clear that DDO is not
intended to replace or encroach on personal advice, where consumer protections in
the form of best interest duties on Advisers, remain. However, the examples used to
illustrate expected behaviours by distributors (e.g. Example 14: Renewal of general
insurance policies) would almost certainly lead a consumer to conclude their
individual personal circumstances are being considered in suggesting which products
may or may not meet their objectives. While intent and legal form can be debated by
ASIC and the industry this is unlikely to result in greater clarity for or understanding by
consumers. This is a major flaw of the proposed regime that exacerbates an existing
weakness in the provision of financial services.

Proposed alternative: Suggest revision of guidance on expectations on
distributors outlined in RG000.163-RG000.183 to limit distributor interaction with
the consumer to highlighting that this product may be unsuitable for consumers in
their cohort rather than expecting further individual information is requested from
consumers. An alternative might be to seek input from consumer panels around
their interpretation of general and personal advice delineations in these
circumstances noting that this may increase the scope of the activity markedly.

The utility of the proposed regime in the superannuation arena is unclear given
superannuation is a compulsory (and therefore prima facie appropriate) product for all
working Australians aged between 16 and 74. Given DDO obligations do not apply to
MySuper and financial advisers have a best interest duty in advising a client (and DDO
is specific in not replacing personal advice obligations) the challenge is in
determining whether superannuation choice products have been distributed
appropriately to members who have exercised choice (and thereby demonstrated a
level of engagement with the product) in selecting their preferred option. There is no
expectation that issuers and / or distributors understand the personal circumstances
of consumers and therefore it is difficult to understand how this would operate in a
way that gives effect to the regulatory intent. For example, two members, with an
identical age, balance and salary profile, could quite reasonably, select two radically
different choice options given their financial circumstances, their risk profile and their
retirement objectives. Consequently, there will be wide dispersion in the products
selected which will undermine the efficacy of any distribution monitoring.

Proposed alternative: DDO in relation to superannuation is restricted to the
obligation on issuers to articulate a TMD for choice options and publicly
disclosing through mandatory disclosure material and distributor materials
consumers for whom the choice products may be suitable. Effectively this would
provide superannuation distributors relief in relation to the ongoing monitoring
obligations. This appears an appropriate amendment given superannuation’s
unique standing a Government mandated product and the lack of utility of any
monitoring data given the absence of information on individual personal
circumstance. We note in the UK and Europe where similar design and
distribution regimes are in place the requirements are restricted to investment
products and do not extend to the pension system.

The regulatory intent to provide greater balance in the protection of consumers
beyond reliance on disclosure combined with ASIC’s public denouncements of some



of the disclosure (presumably indicating a lack of utility) provides an opportunity to
substantially reduce the disclosure regime to offset the significant cost impost of
DDO.

Proposed alternative: ASIC revise its mandated disclosure requirements with a
focus on increasing utility for consumers and reducing cost to the industry and
ultimately consumers with the aim of balancing the cost benefit of the DDO
regime.

5. The cost / benefit is simplistic and poorly articulated currently. The premise appears
to be that good providers are largely meeting the requirements already and therefore
it should be a limited marginal impost in terms of cost. This is not the case given the
structure and scope of what is proposed in the draft Regulatory Guide. Giving effect
to the Guidance in its current form would run to hundreds of millions of dollars across
the industry. Inevitably, to ensure products remain economic, this will result in the
cost of products to consumers increasing. This may be a reasonable price to pay for
the desired outcomes. However, at present it is difficult to draw that conclusion given
the benefits are also articulated in subjective and unquantified terms with no
articulation of the number of consumers accessing inappropriate products currently
and no estimation of the impact of the DDO. As a result it will be impossible to
monitor the effectiveness of the new regime.

Proposed alternative: ASIC should quantify the current problem statement and
estimate the expected impact for consumers as a result of the proposed reforms.
A targeted data collection from product issuers and distributors on the direct (e.g.
increased distribution) and indirect cost impact (e.g. the likely product
development, data, systems and governance changes required) may aid ASIC in
this regard.

Further responses to the specific questions posed in CP325 are included in Appendix 1.

In conclusion, ASIC should be aware that the changes required to give effect to the DDO are
substantial. Experience in the UK and Europe suggests that the full implementation and
subsequent calibration of the regime will take a considerable time after April 2021 for both
industry participants and the regulator to fully understand and react to the implications and
tune their frameworks to achieve the objectives. This process is still continuing in the UK and
Europe two years after the introduction of MiFID II. A facilitative and consultative approach
from ASIC through this period is likely to be necessary to achieve the regulatory objectives.

Lastly, the finalisation of the guidance material is urgently required. The publication of the
draft guidance eight months into a 24-month time period with a three-month consultation
window has significantly reduced the time available for industry to respond appropriately.

Further delay in the finalisation of the guidance beyond June 2020 will make meaningful
implementation extremely challenging, if not impossible, noting the current volume of
regulatory change across the major regulators.

I trust this is instructive, if you have any further queries please do not hesitate to contact me.

Yours Faithfully,

Owen Brailsford
Chief Risk Officer
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