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ORDERS

NSD 1355 of 2019

BETWEEN: AUSTRALIAN SECURITIES AND INVESTMENTS
COMMISSION
Applicant

AND: NATIONAL AUSTRALIA BANK LIMITED (ACN 004 044 937)
Respondent

JUDGE: LEEJ

DATE OF ORDER: 19 OCTOBER 2020

THE COURT ORDERS THAT:

1. On or by 26 October 2020, the parties provide to the Associate to Justice Lee an agreed
minute of order to reflect these reasons or, failing agreement, the proposed orders the
party contends reflect the reasons.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.
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A large retail bank put in place a programme whereby unlicensed “Introducers” would “spot”

prospective customers and “refer” them to bankers; if the bank then advanced a loan, the

Introducers were rewarded by a payment — the bigger the loan, the bigger the reward. There

were no uniform processes for selection of the Introducers, no requirement that they have any

particular training and no minimum level of due diligence; there was also no relevant formal

training for “frontline” bankers, including as to the nature of the information the Introducer

could lawfully provide. The programme at times resulted in the bank receiving information and

documents about customers from financially interested third parties. At any one time there

were hundreds to thousands of these untrained Introducers.

What could possibly go wrong?



The programme to which | refer was the “spot and refer” programme (programme) operated
by National Australian Bank Limited (NAB). It generated a very large number of loans worth
thousands of millions of dollars. NAB profited handsomely from the loans generated. It
operated from at least 2000, lasting for around 19 years until it was, to use the NAB’s

euphemistic term, “retired”.

At the outset, it is worth noting that this regulatory proceeding was filed relatively soon after
the Royal Commission into Misconduct in the Banking, Superannuation and Financial Services
Industry tabled its final report in February 2019. Since the Royal Commission, but prior to the
hearing of this proceeding, Parliament enhanced the powers of the Australian Securities and
Investments Commission (ASIC) including by increasing the size and scope of available
penalties by the introduction of the Treasury Laws Amendment (Strengthening Corporate and
Financial Sector Penalties) Act 2019 (Cth). Even though these higher penalties do not apply
in the present case, at least at the time they were introduced, they reflected a shift in
Parliament’s attitude to the conduct to which they relate, including conduct under the National
Consumer Credit Protection Act 2009 (Cth) (National Credit Act). This is made clear in the
Second Reading Speech to the Bill introducing that legislation, which recognised it as “an
essential part of rebuilding community trust in the financial services industry” because “some

financial institutions have engaged in conduct that falls well short of community expectations”.

Prior to proceeding further, | consider it necessary to make a further preliminary but more
specific observation: while during the period relevant to this case (23 August 2013 to 29 July
2016 (Relevant Period)) there were thousands of Introducers registered with NAB, this
proceeding only concerns conduct engaged in by 25 of them. Further, as noted above, the
programme operated as long ago as 2000 (although initially, of course, in the context of a quite

different regulatory regime).

Although NAB has admitted that it engaged in conduct amounting to 260 contraventions of
s 31 of the National Credit Act, which also involved 260 contraventions of s 47(1)(d) and at
least one contravention of s 47(1)(a) of that Act, there is a high degree of artificiality in
proceeding on the basis that | have been presented with anything like a full picture of what
actually occurred in relation to the programme. This results from deliberate regulatory and
forensic choices made by ASIC. It is not for me to gainsay these decisions of ASIC. It
evidently has competing and heavy demands upon its finite resources. What became evident

during the course of the hearing, however, is the very limited independent investigation as to
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the true scope of what has occurred during the Relevant Period and the significant reliance by
ASIC on the internal work done by NAB in its investigations (by its officers or by a
professional services firm it had engaged) as to where the problems were located within NAB

and what went wrong.

I must deal with the evidence adduced and put out of my mind speculation. 1 will fix penalties
and make other orders on the basis of the issues as presented by the parties and what has been
proved. But having said that, | have a nagging feeling of disquiet that the true picture of the
extent of the problems with the programme has not been revealed because there was not a real

regulatory desire to pursue a thorough investigation as to what in truth occurred.

It is both unnecessary and unsafe for me to speculate as to why these regulatory and forensic
decisions have been made, including any attempt to prove actual harm to individual customers,
but their consequence is to require me to fix penalties in circumstances where my
understanding of the true scope of what occurred in relation to the general operation of the
programme during the Relevant Period (let alone at earlier times to the extent it reflects on

conduct during the Relevant Period) is incomplete.

I will address the matters that fall for consideration by reason of these breaches and

contraventions of the National Credit Act under the following headings:

o A — Enforcement action by ASIC

o B — Agreed factual background

J C — Statutory framework
o D — Relevant statutory provisions
o E — Contested legal issues

° F — Relief

° G — Orders

A ENFORCEMENT ACTION BY ASIC

A.1l  Pre-commencement Activity

Set out below is a brief overview of events leading up to the enforcement proceedings

commenced by ASIC which are agreed between the parties, as set out in the Statement of
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Agreed Facts (SOAF) at Appendix A to this judgment. | adopt the abbreviations used in the

SOAF in this judgment and make findings in accordance with that document.

On 14 September 2015 and 15 October 2015, NAB received anonymous whistle-blower
reports of possible misconduct by branch managers and bankers within branches in the Greater

Western Sydney region (GWS) involving the programme: SOAF [133].

Between October 2015 and January 2019, NAB conducted its own internal investigations into
the conduct identified in the whistle blower reports, concentrating on the GWS region: SOAF
[134]-[164]; [190]-[204]. 1 will refer to this as “Stage 1” of NAB’s review. As part of this
stage, NAB undertook various reviews and investigations including establishing a Task Force

into the programme and an internal audit: SOAF [245].

On 11 December 2015, NAB engaged KPMG to undertake an investigation into the conduct
identified and to report on its findings to NAB: SOAF [137], [245].

Stage 1 identified the following “persons of interest”: 13 bankers and 8 Introducers from the
initial GWS Investigation (SOAF [136]); and 13 additional bankers and 33 additional
Introducers identified by KPMG (SOAF [138]), bringing the total to 26 bankers and 41

Introducers.

On 21 December 2015, NAB first wrote to ASIC reporting its findings of banker fraud and
“potential control breakdowns” in the programme in the GWS area, involving the loan
origination and application process and income verification procedures for both personal loans

and home loans. This was a voluntary communication: SOAF [233].

On 20 January 2016, NAB’s Significant Event Review Panel (SERP) received an internal
report advising it that the issues with the programme were not isolated to GWS: SOAF [148].
At all material times the SERP had responsibility for determining whether there existed a
significant breach or likely breach that NAB was required to report to ASIC pursuant to NAB’s
obligations as a financial services licensee under s 912D of the Corporations Act 2001 (Cth):
SOAF [148]-[149].

On 3 February 2016, ASIC was first officially notified by NAB of relevant breaches of the
National Credit Act in a breach report titled “National Australia Bank Limited: Banker
Investigation: Western Sydney”. Its stated purpose was to update ASIC on the matter of banker
investigations in the GWS area: SOAF [191(d)].
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On 26 February 2016, ASIC commenced an enforcement investigation into the matters the
subject of the GWS Investigation: SOAF [200(a)]. ASIC notified NAB that it had opened an
investigation on 1 March 2016: SOAF [196(d)].

In the 2016 financial year, NAB undertook an expanded review into conduct beyond the GWS
region. This was “Stage 2” of NAB’s review. In July 2016, a project investigating systemic
factors contributing to the misconduct identified in the Stage 2 review also commenced: SOAF
[158].

Stage 2 identified the following persons of interest: 44 additional retail bankers, selected
primarily on the basis that they had the highest Introducer commissions. These individuals
were located in New South Wales, the Australian Capital Territory and Victoria. The review
focussed upon a review of six months of emails from those individuals from 1 December 2015
to 31 May 2016: SOAF [153]. 72 associated Introducers were also identified for review; and
91 business bankers from NAB’s Business and Private Banking division were also selected by
applying a range of criteria including a sample of bankers who had received high incentive
payments in connexion with loans referred by Introducers or who were associated with
Introducers who had received high commission payments: SOAF [155]. This brought the
number of individuals under investigation to 161 bankers and 113 Introducers.

On 31 August 2016, NAB sent a second breach report to ASIC reporting the results of
additional reviews by NAB in other channels and regions: SOAF [193(c)]. This led to NAB
expanding its review beyond only the GWS area into different regions and different business

channels.

In or around October 2016, a new project was established to streamline the separate projects
undertaken in Stages 1 and 2 and to review them under a single governance structure, given
identified similarities in conduct identified: SOAF [164]. This was “Stage 3” of the review
and it considered those persons of interest already identified.

On 21 December 2016, the SERP met and considered whether the findings of its expanded
review constituted a continuance of the event breach reported to ASIC in August 2016, or
whether another breach report was required. It was determined that a status update to ASIC

would be sufficient.
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Accordingly, in January 2017, NAB notified ASIC of the initial findings of the expanded Stage

3 review.

In or about February 2017, NAB commenced designing a remediation scheme in respect of the
misconduct relating to Introducers. At a meeting with ASIC in July 2017, NAB committed to
providing ASIC with a copy of the draft remediation scheme document that NAB was
preparing, and it did so on 16 August 2017. ASIC and NAB met again on or about
13 November 2017, prior to NAB commencing customer contact pursuant to the proposed
remediation scheme: SOAF [209]-[211].

The final remediation scheme involved (SOAF [213]) consideration of 60 employees who were
suspected of having potentially breached one or more of NAB’s internal policies or procedures,
selected from the NAB Bankers identified during Stage 1 and Stage 2, of which 44 were found
to have engaged in misconduct deemed sufficiently serious to warrant the application of a “red
compliance gate” or dismissal of employment. The review of all secured files of the 60
employees of interest and the determination of whether each loan reviewed required further

consideration and, ultimately, whether remediation in respect of that loan was required.

In July 2018, separately from this proceeding, ASIC banned Mr Awad (who is one of the 16
bankers identified in the present proceeding, set out in Schedule C to the SOAF (NAB
Bankers)) from engaging in credit activities and providing financial services for a period of
seven years in relation to the admitted conduct. Mr Awad was found to have given NAB false
payslips, letters of employment, and entered false referrer contact details in NAB’s lending
systems in multiple home loan applications. A majority of the false documentation Mr Awad
submitted to NAB was provided to him by a real estate agent who was previously registered as
an Introducer (and is one of the 25 Introducers identified in the present proceeding (Relevant
Introducers)): SOAF [232].

Between 16 January 2018 and 6 September 2019, NAB provided ASIC with bi-monthly reports

regarding its remediation scheme arising out of its investigations: SOAF [220].

From time to time between November 2017 and September 2019, there was communication
between ASIC and NAB about the remediation scheme. NAB provided such information as
was sought by ASIC and accepted recommendations made by ASIC, including as to the scope
of KPMG’s independent quality assurance review. NAB also provided ASIC with copies of
all of the reports prepared by KPMG in connexion with its assurance reviews: SOAF [22].
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A.2  Commencement of this proceeding

It is against this backdrop, including the discussions in early 2017 by which ASIC appears to
have accepted that NAB and its consultants should be allowed to proceed to devise its own
remediation scheme, that ASIC apparently took the regulatory decision not to take steps to

undertake its own expanded investigation.

In Australian Securities & Investments Commission v AMP Financial Planning Pty Ltd (No 2)
[2020] FCA 69, I noted (at [252]) that notwithstanding a large accounting firm would no doubt
perform a role administering a remediation scheme conscientiously, it was “suboptimal” that
the firm conducting the remediation scheme was selected by the contravenor “and not the
Court” and said further:
This raises an issue in regulatory proceedings of more general importance. In my experience of
a number of these cases, it has been common, quite early in the investigatory or enforcement
stage, for large institutions to select professional services firms to provide advisory,
investigative and implementation services. These are often vast exercises and involve the
professional services firm being paid very large fees. Speaking generally, no doubt some
selections are made with the knowledge and encouragement of a regulator. It is easy to
understand why this occurs and speed of remediation is highly desirable, but the difficulty is
that when the matter comes to Court, the judge hearing the case (and determining what orders
should be made) is presented with what amounts to a fait accompli: so many costs have been

expended, and so much work has been done, that the Court cannot practically fasten upon a
new approach run by wholly independent professionals selected by the Court.

Of course, in this case the issue is somewhat different to that in AMP Financial Planning Pty
Ltd (No 2) as ASIC does not seek any “forward-looking” orders or a Court-sanctioned
remediation scheme. It is apparently satisfied with the scope of the programme devised and its
operation. But it is worth noting that this has meant that the Court is not being asked to make
compensatory orders because a regime of compensation has been designed, no doubt at very
considerable expense, by the contravenor and a firm of accountants engaged by the

contravenaor.

In any event, eventually, ASIC commenced proceedings against NAB by way of Originating
Application and Concise Statement filed on 23 August 2019 seeking, in summary:

1) pecuniary penalties in relation to alleged contraventions of s 31 of the National Credit
Act in the Relevant Period relating to the involvement of unlicensed Introducers in

Borrowers’ applications for residential mortgages from NAB contrary to s 29; and

2 declarations of contravention in relation to alleged contraventions of s 31 of the
National Credit Act, and declarations of contravention of s 47(1)(a) and (d) of that Act
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on the basis that the same conduct of NAB as constitutes the alleged contraventions of

s 31 is also contrary to those provisions.

At the time the proceeding was commenced, ASIC identified 297 loans. ASIC did not press

its allegations in respect of 37 of these loans.

ASIC’s investigation, such as it was, involved the issuing of notices to produce to NAB and
the review of this material (apparently in excess of 20,000 emails and attachments), in addition
to its review of the reports and other information provided by NAB in relation to the reported
breaches. But ultimately, the contraventions all arise from NAB’s own self-reporting and
ASIC’s subsequent investigation into this conduct was based on this self-reporting, as was
accepted by Senior Counsel for ASIC (at T15).

In the end, admissions were made:

(1)  that NAB engaged in 260 contraventions of s 31 of the National Credit Act which
occurred in the Relevant Period;

(2)  the same conduct that constituted each of the 260 contraventions of s 31 also involved
260 contraventions of s 47(1)(d) of the National Credit Act; and

3) NAB failed to do all things necessary to ensure that the admitted contraventions did not
occur and thereby contravened s 47(1)(a) of the National Credit Act.

(together, the Admitted Contraventions).

There remains some dispute about s 47(1)(a) of the National Credit Act. It is common ground
that there was at least one contravention of s 47(1)(a). The dispute lies in whether there was
just this one contravention or, as ASIC alleges, 260 contraventions. ASIC contends that the
same conduct that constituted each of the 260 contraventions of s 31 also involved 260
contraventions of s 47(1)(a) of the National Credit Act. NAB disagrees, and says there was a
single contravention of that provision in that it failed generally to do all things necessary to
ensure that the Admitted Contraventions did not occur. For reasons | will explain, it is

unnecessary for me to determine this aspect of the dispute.

Given these admissions, the proceeding was principally focused on a small number of factual
disputes, the legal dispute described above and the amount of the penalty to be imposed and
declarations made in respect of the Admitted Contraventions.
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B FACTUAL BACKGROUND

B.1  Agreed factual background

As noted above, details about how the programme worked, the role of the Introducers and
bankers and NAB’s investigation of the misconduct and the actions it took, including as to
remediation, are set out in my findings based on the agreement between the parties as reflected
in the SOAF. Notwithstanding Annexure A sets out all relevant details, it is useful to provide

a brief outline of important aspects of these findings below.

I The spot and refer programme

As noted above, the programme operated from at least 2000 including during the Relevant
Period: SOAF [10]. Introducers would “spot” prospective customers and “refer” them to NAB
Bankers with whom they had a relationship. An Introducer could be an individual or a
company engaged in a business not ordinarily involving finance or lending. If NAB advanced
a loan to a referred customer, Introducers were paid a commission: SOAF [11]. Critically, an
Introducer did not hold an Australian Credit Licence (ACL).

The programme took advantage of an exception in the National Consumer Credit Protection
Regulations 2010 (Cth) (National Credit Regulations) without which the National Credit Act
would have prohibited an Introducer’s involvement completely: see ss 29, 31. By reason of
r 25, Introducers who did not hold an ACL were permitted, only, to provide NAB with a
prospective customer’s name and contact details and a short description of the purpose for
which the customer sought credit. A policy to this effect applied at NAB during the Relevant
Period: SOAF [12]-[13]. Agreements between NAB and each Introducer also included these

stipulations.

The programme operated in one of two ways: either, an Introducer was “on-boarded” by an
individual banker who then generally maintained a relationship with that Introducer; or an
Introducer was on-boarded by a National Referral Partner (NRP), who aggregated referrals on
behalf of a number of affiliated individual Introducers for a commission and maintained a
single relationship with a particular banker: SOAF [14]-[15]. The commission paid to the
Introducer, including the NRPs, was calculated as a percentage of the total of the loan: SOAF
[14], [23]. As I have already explained, while during the Relevant Period there were thousands
of Introducers registered with NAB (SOAF at [95]), of course, this proceeding only concerns

conduct engaged in by as little as 25 of them.
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As part of the programme, either the banker or the NRP was required, among other things, to
record the Introducer’s details in NAB’s systems, perform on-boarding verifications, arrange
for the Introducer to enter into an agreement with NAB, establish an “introducer number” used
to identify lending as being referred by that Introducer and establish payment authorities for
the Introducer: SOAF [15]-[20]. The Introducer was also required to make a number of

disclosures to the customer and to obtain consent: SOAF [201].

Once the Introducer referred a customer to NAB, the assigned banker was required to deal
directly with the customer in respect of all aspects of the loan application process in accordance
with NAB’s lending policies (SOAF [20]), including an interview to assess the customer’s
situation, needs and objectives: SOAF [100]. In respect of the 16 bankers (Bankers) who dealt
with these 25 Introducers, this did not happen, or did not consistently happen as required. The
facts surrounding the precise details of how, in respect of each of the Admitted Contraventions,
this transpired are complex and lengthy and | do not propose to set them out here; they have
been detailed in the SOAF (at [97]-[114]).

While there is some dispute between the parties about the particulars of certain of this conduct,

the parties agree (SOAF [65]), and | accept, that each of the Relevant Introducers:

1) dealt directly with the Borrower or the Borrower’s agent; and
2 in the course of, as part of, or incidentally to:

@ carrying on their Business; and

(b) the business carried on by NAB; and

(© the business each Relevant Introducer conducted with NAB characterised by

the payment of the Commission; and

3) in each case, acted as an intermediary between NAB and the Borrower wholly or partly
for the purpose of securing the provision of credit under a credit contract for the
Borrower with NAB; and

4) in some cases, also assisted the Borrower to either apply for a particular credit contract
with NAB or an increase to the credit limit of a particular credit contract with NAB.

In the Relevant Period, the programme generated significant loan value, from which NAB
profited. For example, in 2015, the value of loans drawn down exceeded $8.3 billion. In that

year, there were 5,250 Introducers who were paid total commissions of $47,472,294: SOAF
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[94]-[95]. While only a small subsection of these loans is the subject of this proceeding, the
programme was big business for NAB. Continuing with 2015 as an example, the Admitted
Contraventions relate to 1.011% of the loans generated by the programme for that year,
representing $105,120,700 in loan value in respect of which 1.176% of the commission
described was paid: SOAF [96].

There appears to have been a focus on non-resident lending by Introducers and Bankers. The
proportion of non-resident lending was 53% in April 2015 and 71% in April 2016: SOAF [104].

I Risk to Borrowers

The Borrowers were exposed to the risk that Bankers would rely on information and documents
provided by unlicensed Introducers rather than dealing directly with the Borrower, and would
not make their own inquiries about the Borrower’s requirements and objectives in relation to
the loan, and would not take reasonable steps to assess the veracity of information and
documents put forward in support of loan applications to determine whether loans were
unsuitable: SOAF [101]. This necessarily exposed the Borrowers to the risk that loans would
be unsuitable or calculations as to serviceability would be incorrect and to the risk of wrongful
conduct and fraud: SOAF [205]. The parties disagree about whether, and the extent to which,
these risks eventuated: SOAF [102], [207].

In three cases, fraudulent payslips were provided by an Introducer. Here, the parties expressly
agree (and | find) that the Borrowers were exposed to the risk that the loan would be unsuitable
to them: SOAF [106]. All instances of the provision of fraudulent payslips were isolated to
one Introducer. Details are set out in the SOAF (at [66]-[83], [208]).

i The circumstances in which the Admitted Contraventions took place

Weaknesses in the following processes and controls during the Relevant Period included:

1) Introducer selection;

2 Introducer on-boarding;

3 Introducer monitoring;

4) banker training, particularly regarding the “spot and refer” requirement; and

(5) controls to detect non-compliance by Introducers and bankers with NAB’s “spot and
refer” policy: SOAF [115].



51

52

53

54

13

Details of each of these admitted deficiencies is set out in the SOAF (at [117]-[132]). Some I
have already touched upon. In short, there were no requirements for Introducers to be from
particular industries aligned with the provision of credit activities or to have any particular
qualifications or training. There were no uniform processes for the “on-boarding” of
Introducers and this was generally done by the individual bankers or the NRPs. There was no
minimum level of due diligence required to be carried out by bankers and NRPs and no
consequences for non-compliance. There was no formal training for frontline bankers
regarding the programme including on what information the Introducer could provide. During
the Relevant Period there was no single point of accountability for the programme across NAB.
Investment in the systems and processes had not kept up with the growth of the programme, in
that the last significant investment in the Introducer system had been made over 10 years prior
to the discovery of the GWS conduct, notwithstanding the significant growth in the programme
over that time. There were shortcomings in the controls used to ensure that NAB’s policies
were followed and to detect conflicts of interest or fraud; there were database and information
systems limitations; and inadequate monitoring and reporting of Introducer activity. Controls
were not designed to identify instances of intentional misrepresentation of information

effectively and consistently.

v Termination of Introducers

NAB’s internal audit revealed that there was a lack of ongoing due diligence to check if active
Introducers had become undesirable and the Introducer termination process was not
documented: SOAF [165]-[166].

In the end, of the 60 bankers NAB investigated for potential misconduct and policy non-
compliance in relation to the programme, 44 were found to have engaged in misconduct that
was deemed sufficiently serious as to warrant a so-called “Red Conduct Gate” (whatever that
is supposed to mean). The most common reason for a “Red Conduct Gate” being applied was
suspicion of fraud. Of those 44 bankers, 20 resigned or were terminated. NAB applied an
“Amber Gate” to nine employees. All of the 16 Bankers involved in this proceeding either
resigned, were terminated and/or received “Red Conduct Gates”: SOAF [227]-[232].

\% NAB’s corporate culture

During the Relevant Period, NAB had an incentive programme, known as the Star Sales

Incentives (SSI) scheme. Under the SSI scheme, branch bankers and mobile bankers were
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rewarded on the basis of the number of loans they sold. Branch Managers were rewarded based
on the sales performance of those they managed. The same SSI was paid regardless of whether
a loan was introduced to NAB through an Introducer or by another NAB employee. All
Bankers the subject of this proceeding received SSI payments: SOAF [167]-[169].

Because of these financial incentives and inadequate controls, it was difficult for NAB to
prevent and detect fraud from loan applications originating from the programme: SOAF [170].
NAB admits the possibility that “this increased the risk or incidence of unsuitable loans being
made based on fraudulent or unverified information”, though as will be outlined below, there
is some disagreement between the parties as to the extent to which this risk came home: SOAF
[171]-[173].

NAB’s corporate culture and the effect of the SSI payments was the subject of internal
investigation following the initial review of banker conduct at GWS and other identified
misconduct: SOAF [174]-[183].

The contraventions were also a consequence of payments to Introducers, who received
commissions for successful loan referrals. The total value of commissions received by the
Relevant Introducers involved in this proceeding from the relevant 260 Credit Contracts was
$929,403.67. The commissions ranged between $88.00 and $29,700.00 with an average of
approximately $3,500.00. This provided an incentive to Introducers, which, as one would have
thought was obvious from the outset, increased the risk of breaches of ss 29 and 31 of the
National Credit Act.

VI Role of senior management

Twenty-six of the Admitted Contraventions of s 31 of the National Credit Act were the result
of conduct of NAB Bank Managers. Otherwise, the direct dealings with Relevant Introducers
that constituted the Admitted Contraventions of s 31 of the National Credit Act were engaged
in by NAB Bankers at lower levels: SOAF [187]-[189].

During the Relevant Period, reports made to, or reviewed by, a number of NAB senior
executives identified concerns regarding the conduct of some bankers involved in the
programme, and largely, but not exclusively, related to investigations into conduct in the GWS
region. Some details of these reports, and the information which NAB senior executives and
the Board Risk Committee received from time-to-time during the Relevant Period are set out
in the SOAF (at [191]-[196]). This included a memorandum dated 7 June 2016, prepared by
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the Executive General Manager Retail and supported by the Group Executive Personal Banking
that was submitted to the Group Risk Return Management Committee. The memorandum
provided a summary of the high-level findings of three reviews into the Introducer channel,
including a finding (at SOAF [192]) of:
[i]nconsistent and potentially ineffective application across the enterprise of ... regulatory
requirements, due to varying levels of understanding (ie. operating under NCCP Exemption to
provide brief customer details - ‘Spot & Refer’).” The memorandum also indicated that the
initial findings “show that the Introducer channel is a viable and commercially solid source of

business for NAB and one that will be strengthened by the actions resulting from the risk
reviews undertaken.”

After the Relevant Period, further updates about NAB’s various internal investigations were
provided to these executives and the outcomes they generated: SOAF [197]-[204]. This
included the Board being informed, on 7 September 2016, that NAB had breach reported to
ASIC in relation to the NAB Banker/Introducer behaviour uncovered between December 2015
to May 2016. During this time, there were various interactions between the Board, the Board

Risk Committee and the newly formed Board Audit Committee.

VIl NAB cooperation with the authorities
NAB cooperated with ASIC. Details are in the SOAF (at [233]-[243]). Further, NAB admitted

to the contraventions the subject of this proceeding at the earliest available opportunity: SOAF
[243].

VIl  Loss and damage caused by the contraventions

Risk to Borrowers

By reason of the Introducers providing one or more income verification documents to a NAB
Banker in support of a loan application, Borrowers were exposed to the risk of wrongful
conduct or fraud by the Introducer. Additionally, control breakdowns in relation to the
programme increased the risk of loans being provided to Borrowers that were unsuitable for
them, the provision of false documentation to support loan applications and the use of incorrect
figures in loan serviceability assessments. These risks, if they eventuated, may have exposed
Borrowers to hardship and default: SOAF [205]-[208].
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Remediation and cooperation with ASIC

Certain details about NAB’s investigations and the remediation scheme were contained in the
affidavit of James Joshua Stafford affirmed on 27 May 2020, which was read without objection

at the hearing. Mr Stafford is the Head of Customer Resolutions at NAB. | accept his evidence.

NAB’s remediation efforts, and its cooperation with ASIC, are set out in detail of the SOAF
(at [209]-[243]). It suffices to set out a brief summary:

1) in or about February 2017, NAB commenced designing a remediation scheme in respect
of NAB’s misconduct relating to Introducers; ASIC was informed about and had the

opportunity to raise questions or concerns about NAB’s proposal;

2 the remediation scheme initially involved 60 employees of interest who were suspected
of having potentially breached one or more of NAB’s internal policies or procedures
but that scope was later expanded somewhat; disciplinary action was taken against

certain of these individuals where misconduct was identified;

3) the loan files of these individuals were reviewed, and it was determined if any loss had
been suffered by customers in relation to the loans; where possible, customers were

contacted and offered the determined amount of compensation;

4) KPMG was engaged, including to conduct what was described as an “independent”
assurance review of the remediation scheme (although | consider that the use of the
term independent in this context is somewhat apt to mislead; with no intended
disrespect to those involved in this review, to my mind, as a general proposition, it
unduly strains the language to describe a reviewer as “independent” when the reviewer

is paid by the person he is reviewing); and

(5) ASIC asked or directed NAB to provide information about the remediation scheme

from time-to-time.

IX Corrective measures and enhancements

In addition to the investigations into the programme, NAB also reviewed its processes and
associated risks: SOAF [245]-[249]. NAB introduced various new controls. These were
belatedly introduced between 2015 and around 2017 and included (adopting the jargon used)
“tightening” the criteria for selection of Introducers, providing education and “upskilling” of
retail sales “leaders” on Introducer policies, regulations, “engagement protocols” and

monitoring. Most importantly, perhaps, was a change to the commission structure of the
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programme for the bankers which placed less emphasis on loan sales volume: SOAF [250]-
[272].

NAB terminated agreements with certain Introducers, conducted interviews into their conduct
and took other actions. By April 2017, NAB had terminated around 3,700 Introducers: SOAF
[273]-[275]. It also took action against employees, including by dismissing a number of
bankers and taking managerial action against others. A number of NAB employees resigned:
SOAF [276]-[281].

X Prior contraventions

As at 4 May 2020, NAB has not previously been found liable for any prior contraventions of
the National Credit Act: SOAF [244].

XI Whether NAB is likely to engage in further contraventions

As noted above, effective 1 October 2019, NAB “retired” the programme, as it existed at the
time of the Admitted Contraventions: SOAF [282]. Also on 1 October 2019, NAB replaced
the programme with the “NAB Referral Program”, which operates in the same way as the
revised programme, including having the same controls, except that NAB no longer pays
commissions for successful referrals by Introducers: SOAF [284]-[285]. Details were
contained in the affidavit of Thomas Mark Crowley affirmed 27 May 2020, which was read
without objection at the hearing. Mr Crowley has the title “General Manager of Enablement”

at NAB. | accept his evidence.

B.2  Disputed factual background

As noted above, the parties dispute the extent to which risks associated with the programme
actually eventuated and the relevance of this fact: SOAF [102], [172], [207].

The issue of risk was canvased extensively in written submissions, though perhaps the lack of
focus on it in oral submissions is indicative of its secondary nature to any penalty
determination. That it is unlikely to affect the penalty was recognised by ASIC in its written
submissions (at [100]), and was noted by NAB in its submissions (at [55]). This is because,
for the purposes of this proceeding, customer harm only relevantly manifests in the form of
exposure to a risk of harm as a result of the contraventions. Now, ASIC accepts that there is in
fact no evidence before me about actual harm to Borrowers, though Senior Counsel urged that

this was “only [part] of the picture” (T30). While proof of harm would likely have been an
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aggravating factor in determining the penalty imposed, it is not essential to establishing a
contravention of s 31. To the extent that ASIC seeks to establish “manifestations” of these

risks, this too is beyond the case ASIC actually ran.

Specifically, ASIC alleges (at [9] of its Concise Statement) that the contravening conduct
“exposed the customers and NAB to the risks of wrongful conduct by the introducer, including
possible fraud. It also exposed customers to a risk that loans would be advanced to them that
were unsuitable” (emphasis added). 1 shall refer to these risks respectfully as “the wrongful
conduct risk” and the “unsuitable loan risk™. It is the assessment of whether NAB’s conduct

resulted in these risks arising that is of some relevance.

NAB accepted in its written submissions (at [47], [51]) that the Admitted Contraventions did
give rise to certain risks (SOAF [100]-[101]), being the risks that: (a) NAB Bankers would,
contrary to NAB policy, rely on information provided by the Introducer rather than dealing
directly with the Borrower, without making their own inquiries about the Borrower's
requirements and objectives in relation to the loan and without taking reasonable steps to assess
the veracity of information and documents regarding the Borrower's financial situation put
forward in support of loan applications to determine whether loans were unsuitable for that
Borrower; and (b) that loans would therefore be made based on incorrect or fraudulent

information.

NAB also accepts (at SOAF [50], [103], [106], [170]-[171], [205]-[207] and submissions at
[51]) that there were:

@ increases in risk and:

i.  that in relation to 202 of the contraventions there was an increase in the risk of
Borrowers being exposed to wrongful conduct or fraud because it is possible that
Introducers were responsible for causing or encouraging the use of fraudulent
documents (thought there is said to be no evidence of this in the cases the subject
of this proceeding); if this did occur, it is “possible” the Introducer was incentivised
to do so by the prospect of an Introducer fee;

ii.  that its reward structure had inadequate controls in respect of the programme that
made it more difficult for NAB to prevent and detect fraud from loan applications
originating through the programme which may have increased the risk or incidence

of unsuitable loans made based on fraudulent or unverified information; and
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iii.  the control breakdowns that occurred in relation to the programme increased the
risk of loans being provided to Borrowers that were unsuitable, the provision of
false documentation to support loan applications and the use of incorrect figures in

loan serviceability assessments;
(b) manifestations of risk and:

i. insofar as Bankers received some documents from, or sent some documents to,
Introducers in circumstances where they might otherwise have received those
documents from, or sent them to, Borrowers directly, the relevant Banker did not
deal directly with the Borrower in respect of the communication of those

documents;

ii.  that it is possible that, across the 260 contraventions, there were some instances
where the Banker, contrary to policy, in fact relied on unverified information and

failed to make direct contact with the customer or Borrower;

iii.  the conduct in relation to 202 of the contraventions involved an Introducer
providing one or more income verification documents to a Banker in support of a
loan application, including payslips and rental appraisals and in these cases the
Borrowers were exposed to the risk of wrongful conduct or fraud by the Introducer
because payslips and rental appraisals are types of documents that can readily be

falsified; and

iv. in the three cases where fraudulent payslips were presented, Borrowers were
exposed to the possibility that the loans they sought would be unsuitable for them,
in which case they might face difficulties in servicing the loans and therefore
financial hardship.

| have been asked by ASIC to draw a number of inferences which are said to arise from NAB’s
admissions. But as one approaches the task urged by ASIC, difficulties arise.

First, I wish to clarify the language used to describe the admitted risk exposure by NAB. NAB
does not admit that the contravening conduct gave rise to risks that Borrowers were exposed to
“wrongful conduct” risk generally; rather, it accepts this only in respect of certain types of risks
and the increase or manifestation thereof. | have summarised these above. The admissions
therefore relate to exposure to types of wrongful conduct risk, but not all wrongful conduct
risks. The inferences ASIC seeks that | draw relate to “manifestations” of types of wrongful
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conduct risk not otherwise admitted to, being: (a) that at least on occasion, Bankers did not deal
directly with customers in relation to the content of the documents exchanged with Introducers;
and (b) that Bankers at least on occasion did not make their own independent inquiries, or take
reasonable steps to verify information provided by Introducers. ASIC also says that this Court
should find that the risk of Bankers not dealing directly with customers, for instance by face-
to-face meetings, manifested in relation to some loans. As to the unsuitable loan risk, NAB
accepts that the control breakdowns that occurred in relation to the programme increased the
risk of loans being provided to Borrowers that were unsuitable for them, the risk that false
documentation would be provided to support loan applications and the risk that incorrect
figures would be used in loan serviceability assessments: SOAF [206]. This risk came home
on three occasions. As a matter of logic, if the veracity of the information used to advance the
loan cannot be assured, neither can the suitability of the resulting loan. This has the necessary
consequence that Borrowers were exposed to the risk that loans would be advanced to them
that were unsuitable. Therefore, and although NAB did not admit this directly, the admissions
it did make nevertheless made out the unsuitable loan risk alleged. By reason of the

contravening conduct, borrowers were exposed to the unsuitable loan risk.
The inferences that ASIC asks the Court to draw primarily relate to the wrongful conduct risk.

An inference is a tentative or final assent to the existence of a fact which the drawer of the
inference bases on the existence of some other fact or facts. The quality of the facts established
affect the inference which may be drawn; “[n]o greater cogency can be attributed to an
inference based upon particular facts than the cogency that can be attributed to each of those
facts”: Chamberlain v The Queen (No 2) (1984) 153 CLR 521 (at 599 per Brennan J), cited in
Shepherd v The Queen (1990) 170 CLR 573 (at 583 per Dawson J). The inferences to be drawn
must be established on the balance of probabilities: Evidence Act 1995 (Cth) s 140.

The strength of the evidence necessary to establish a fact or facts on the balance of probabilities
or the “degree of satisfaction that is required in determining that that standard has been
discharged” varies according to the considerations listed in s 140(2) of the Evidence Act 1995
(Cth): see Qantas Airways Ltd v Gama [2008] FCAFC 69; (2008) 167 FCR 537 (at 571 [110]
per French and Jacobson JJ); see also Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Services Union of Australia v Australian
Competition and Consumer Commission [2007] FCAFC 132; (2007) 162 FCR 466 (at 480 [30]

per Weinberg, Bennett and Rares JJ). Here, the inferences sought are not determinative of
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liability, and in all the circumstances, are unlikely to have any or any meaningful impact on
penalty. However, the alleged contraventions are civil penalty provisions and hence are
serious: see Australian Competition and Consumer Commission v Australian Safeway Stores
Pty Limited (No 3) [2002] FCA 1294; [2002] ATPR 41-901 (at 45,414 [53] per Goldberg J).

NAB admits (at SOAF [103]) that Bankers “did not deal directly with the Borrower in respect
of the communication of those documents” (emphasis added). ASIC seeks that the Court draw
an inference that the Banker also did not deal directly with customers in relation to the content
of the documents exchanged with Introducers. However, the fact that there was not direct
communication about a document does not lead me to conclude that there was also no direct
later communication about the document’s content. It seems entirely possible that in any
particular case, the document’s content may have been dealt with by other means, for example,
by way of telephone conversation not recorded in Schedule A. Given the way ASIC has run
its case, despite suspicions | may have that the inference could be proved in a large number of
cases, suspicion is not proof and it would be speculation to conclude that a Banker did not deal
directly with customers in relation to the content of the documents exchanged with Introducers.

Similarly, ASIC seeks that the Court infer that NAB Bankers “did not make their own
independent inquiries, or take reasonable steps to verify information provided by Introducers”.
Again, | have not been provided with anything like a complete picture of the independent
inquiries made by Bankers, or any particular banker. No Bankers or Introducers were called
to give evidence and what | have before me are tables summarising the various loans, relevant
parties and associated emails and attachments. There are around 4,309 documents which
appear to be referenced in Schedules A, B and C. | have been referred to some of them briefly
in Counsels’ submissions. From these, | cannot say, in any particular case, that on the balance
of probabilities, | have a state of reasonable satisfaction that independent inquiries were not
made whether by telephone or other means not recorded in these documents. | am also asked
to draw this inference regarding reasonable steps not taken. What were the reasonable steps
required to be taken? If it is face-to-face meetings with each Borrower, ASIC’s regulatory
guidance during the Relevant Period included that a licensee can meet responsible lending
obligations “using an online or face-to-face approach”. Proof that there was no face-to-face

meeting cannot, in and of itself, establish unreasonableness.

As in AMP Financial Planning Ltd (No 2), given ASIC’s forensic decision to eschew adducing

any direct evidence as to these matters, | am left looking through a glass darkly (at 81 [88]).
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Further, I also cannot say whether the involvement of the Introducer affected the integrity of
the loan application and assessment process, or if the contravening conduct did or did not result
in any actual unsuitable lending including whether any customers have suffered actual loss or

damage. It may very well have done. | simply do not know.

Properly analysed, the inferences which ASIC seeks the Court to draw would not really have
been about the consequences of the contravening conduct (in terms of customer harm) but
would be evidence concerning separate alleged wrongdoing by the Bankers. This is not a case
where it is alleged that any Banker, or NAB, breached the responsible lending requirements in
the Act. NAB should not have to meet such a case by a side-wind. The decision by the
regulator to run such a case on an opaque evidentiary foundation has deprived me (to use the
words of Sir Owen Dixon) of the opportunity of feeling an actual persuasion of the absence of
the relevant communications (Briginshaw v Briginshaw (1938) 60 CLR 336 at 361) or, to put
it another way, has prevented me forming a state of “reasonable satisfaction” on the
preponderance of probabilities such as to sustain the relevant issue as ASIC submits:
Axon v Axon (1937) 59 CLR 395 (at 403).

C STATUTORY FRAMEWORK

The National Credit Act was enacted to introduce a comprehensive licensing regime for
engaging in a “credit activity”. Under this regime, those wishing to engage in a “credit activity”
are required to apply for, be issued with, and hold, an ACL. The National Credit Act imposes
entry standards for licensing and, once an ACL is granted, licensees must meet ongoing
standards of conduct. ASIC has the power to suspend or cancel an ACL, or to ban individuals
from engaging in a “credit activity”. The key aims of the licensing regime are to regulate credit

industry participants and enhance consumer protection.

Section 27 provides a guide to Part 2-1 of the National Credit Act which makes this clear,

comprising Division 2 — Engaging in credit activities without a licence (containing s 29) and

Division 3 — Other prohibitions relating to the requirement to be licenced (containing s 31):
This Part is about the licensing of persons to engage in credit activities. In general, a person
cannot engage in a credit activity if the person does not hold an Australian credit licence.

Division 2 prohibits a person from engaging in credit activities without an Australian credit
licence. However, the prohibition does not apply to employees and directors of licensees or
related bodies corporate of licensees, or to credit representatives of licensees.


https://jade.io/article/64045
https://jade.io/article/64045/section/140009
https://jade.io/article/64006
https://jade.io/article/64006/section/139944
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Division 3 deals with other prohibitions relating to the requirement to be licensed and to credit
activities. These prohibitions relate to holding out and advertising, conducting business with
unlicensed persons, and charging fees for unlicensed conduct.

The National Credit Act also introduced industry-wide responsible lending conduct
requirements for licensees. Those requirements aim to protect consumers (both from conduct
of lenders and from consumers making poor borrowing decisions) by imposing standards of
behaviour on licensees prior to and when entering into a credit contract. The conduct
requirements apply only to persons who are licensed under the National Credit Act (that is,
holders of an ACL). Relevantly, licensees are required to test the suitability of the proposed
credit contract and assess the consumer’s ability to meet their financial obligations under the
proposed credit contract. To do so requires direct dealings between the lender and the putative

borrower, hence the prohibition on an unlicensed intermediary.

Compliance with responsible lending conduct requirements is achieved by ASIC’s ability to

impose sanctions on licensees should they fall short of their obligations.

D RELEVANT STATUTORY PROVISIONS
I will now set out the relevant statutory provisions which exist within the framework above.
Again, much has been agreed between the parties as to the application and interpretation to be

given to these provisions, though that agreement is not total.

D.1  Section 29 of the National Credit Act

By s 29, the National Credit Act required NAB to hold a licence to conduct its credit activities
including its retail mortgage business:

29 Prohibition on engaging in credit activities without a licence
Prohibition on engaging in credit activities without a licence

Q A person must not engage in a credit activity if the person does not hold a
licence authorising the person to engage in the credit activity.

Civil penalty: 2,000 penalty units.
Offence
2) A person commits an offence if:
@) the person is subject to a requirement under subsection (1); and
(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 200 penalty units, or 2 years imprisonment, or both.
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D.2  Section 31 of the National Credit Act

NAB, by s 31, was prohibited from conducting business with an unlicensed person:

31 Prohibition on conducting business with unlicensed persons
Prohibition on conducting business with unlicensed persons
Q A licensee must not:

@ engage in a credit activity; and

(b) in the course of engaging in that credit activity, conduct business with
another person who is engaging in a credit activity;

if, by engaging in the credit activity, the other person contravenes section 29
(which deals with the requirement to be licensed).

Civil penalty: 2,000 penalty units.

By s 31, the National Credit Act seeks to ensure that the overall objectives of the credit regime
are not frustrated by licensees engaging with unlicensed persons to subvert its intent. In the
present case, the relevant “credit activity” engaged in by each Introducer (the unlicensed
person) in relation to each of the 260 occasions was providing “credit assistance” or acting as

an “intermediary”.

D.3  Other relevant provisions of the National Credit Act

During the Relevant Period, “credit activity” was defined in s 6 of the National Credit Act.

Relevantly, a person engages in a “credit activity” in relation to a “credit contract” if:

(1) the person is a “credit provider” under a “credit contract”; or

2 the person carries on a business of providing credit, being credit the provision of which

the National Credit Code applies; or

(3) the person performs the obligations, or exercises the rights, of a “credit provider” in

relation to a “credit contract” or proposed credit contract.

A person also engages in a “credit activity” if the person provides a “credit service”. “Credit
services” are in turn defined in s 7 to mean: (a) providing “credit assistance” to a consumer; Or

(b) acting as an “intermediary”.

Section 8 of the National Credit Act defines the meaning of “credit assistance” in the following

terms:

A person provides credit assistance to a consumer if, by dealing directly with the
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consumer or the consumer’s agent in the course of, as part of, or incidentally to, a
business carried on in this jurisdiction by the person or another person, the person:

@) suggests that the consumer apply for a particular credit contract with a
particular credit provider; or

(d) assists the consumer to apply for a particular credit contract with a particular
credit provider; or

It does not matter whether the person does so on the person’s own behalf or on behalf
of another person.

94 Section 9 of the National Credit Act defines the meaning of “acts as an intermediary” in the

following terms:

A person acts as an intermediary if, in the course of, as part of, or incidentally to, a
business carried on in this jurisdiction by the person or another person, the person:

@ acts as an intermediary (whether directly or indirectly) between a credit
provider and a consumer wholly or partly for the purposes of securing a
provision of credit for the consumer under a credit contract for the consumer
with the credit provider; or

(b) acts as an intermediary (whether directly or indirectly) between a lessor and a
consumer wholly or partly for the purposes of securing a consumer lease for
the consumer with the lessor.

It does not matter whether the person does so on the person’s own behalf or on behalf
of another person.
D.4  Section 47 of the National Credit Act
95 Section 47(1)(a) and (d) sets out general obligations for those who hold an ACL. These

subsections are in the following terms:

47 General conduct obligations of licensees
General conduct obligations
1) A licensee must:

@) do all things necessary to ensure that the credit activities authorised by
the licence are engaged in efficiently, honestly and fairly; and

(d) comply with the credit legislation.

96 Section 47 did not attract a civil penalty during the Relevant Period.
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D.5 The National Credit Regulations

97 Regulation 25 of the National Credit Regulations exempts certain activities from the

requirement to be licensed. Relevantly, r 25(5) provides:

25 Activities exempt from requiring a licence

(5) A credit activity is exempted if:

@) a person (the referrer) engages in a credit activity on or after 1 October
2010 under an agreement with the licensee or registered person or a
representative of the licensee or registered person; and

(b) the agreement:

Q) specifies the conduct in which the referrer can engage as
conduct to which the exemption applies; and
(i) is:

(A) in writing only; or

(B) based on an offer made in writing by the licensee,
registered person or representative that has been
accepted by the referrer; and

(©) the activity consists only of:

(1) the referrer informing another person (the consumer) that the
licensee or registered person, or a representative of the
licensee or registered person, is able to provide a particular
credit activity or a class of credit activities; and

(i) the referrer giving to the licensee, registered person or
representative the consumer’s name and contact details within
5 business days after informing the consumer; and

(iii)  the referrer giving to the licensee, registered person or
representative a short description of the purpose for which the
consumer may want a provision of credit or a consumer lease
(if the referrer knows the purpose); and

(d) the referrer is not banned from engaging in the credit activity under:
Q) a law of a State or Territory; or
(i) Part 2-4 of the Act; and

(e) at the time the activity is engaged in, the referrer discloses to the

consumer:

Q) any benefits, including commission, that the referrer, or an
associate of the referrer, may receive in respect of the activity;
and

(i) any benefits, including commission, that the referrer, or an
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associate of the referrer, may receive that are attributable to
the activity; and

( the referrer has not required the consumer to pay a fee to any person
in relation to the referrer giving to the licensee, registered person or
representative the consumer’s name; and

(9) the consumer has consented to the referrer giving to the licensee,
registered person or representative the consumer’s name; and

(h) the referrer engages in the activity as a matter incidental to the carrying
on of a business that is not principally making contact with persons for
the purpose of giving their names or other details to another person;
and

(1) the referrer does not conduct a business as part of which the referrer
contacts persons face-to-face from non-standard business premises.

E CONTESTED LEGAL ISSUES

As noted above, the principal contested legal issue concerns s 47(1)(a) and the number of times
it was contravened by NAB. It is not disputed that it was contravened at least once. There is
also a minor dispute about the meaning to be given to the term “particular credit contract” in
s 8 of the National Credit Act. | deal with each below.

E.1  Section 47(1)(a) — General conduct obligations of licensees

ASIC contends that the conduct in relation to each of the 260 loans was a contravention of both
s 47(1)(d), which is not disputed, and s 47(1)(a) of the National Credit Act, which is disputed.
As to the latter, it is argued that there must be 260 contraventions when, by NAB’s own policies
and the terms of the Introducer Agreements, NAB failed to do all things necessary to ensure
that the credit activities authorised by its ACL were engaged in “efficiently, honestly and
fairly” in respect of each loan application. In taking this position, ASIC rejects NAB’s
assertion that there was instead a single, system wide failure constituting a single contravention
of s 47(1)(a).

In support of its view, ASIC says that the requirement in s 47(1)(a) of the National Credit Act
is analogous to that in s 912A of the Corporations Act 2001 (Cth), which has received prior
judicial consideration including recently in the decision in Australian Securities and
Investments Commission v AGM Markets Pty Ltd (in lig) (No 3) [2020] FCA 208; (2020) 143
ACSR 140 (at 229-32 [505]-[528] per Beach J) and Australian Securities and Investments
Commission v Westpac Securities Administration Ltd [2019] FCAFC 187; (2019) 373 ALR
455 (per Allsop CJ, Jagot and O’Bryan JJ).
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As | will come to discuss below when considering whether to make the declarations urged by
ASIC, I do not find it necessary to determine this issue. I accept NAB’s admission that it has
contravened s 47(1)(a) once because NAB failed to do all things necessary to ensure that the
Admitted Contraventions did not occur: SOAF [4(d)]. | make no finding as to whether it also
contravened s 47(1)(a) on 259 additional occasions. As matter of discretion, | will leave the
question of whether the underlying conduct constituted one or many breaches of s 47(1)(a) of
the National Credit Act to a future proceeding where something may turn on the determination
of that matter and full submissions can be received — particularly as this is now a civil penalty
provision. As it was not a civil penalty provision during the Relevant Period, nothing turns on

it now. There is no impact on the penalty to be imposed.

E.2  Meaning of “particular credit contract”

This is a minor area of dispute and | will deal with it only briefly. The prohibition in s 31 of
the National Credit Act prohibited NAB from engaging in a “credit activity” and, in the course
of engaging in that “credit activity”, conducting business with another person who is engaging

in a “credit activity” without a licence.

The issue arises as to whether, in the above context, certain of the 260 admitted instances of
credit activity by a person who “acts as an intermediary” within the meaning of s 9 also

involved the provision of “credit assistance” pursuant to s 8, which would also contravene s

31.

ASIC submits that, in addition to engaging in a credit activity under s 9, in some cases,
Introducers also provided credit assistance within the meaning of s 8 (SOAF [65(d)]). It says,
Whether or not an Introducer was providing “credit assistance” turns in part on the interpretation
given to the words “a particular credit contract” in s 8 of the National Credit Act. The degree
of specificity which the word “particular” requires has not previously been the subject of
judicial consideration. It is ASIC’s position that the word “particular” in that context should
require no more than identification of the general type of credit contract (e.g. the type or
perhaps purpose of the loan) rather than an individual product feature (such as, for example, a
fixed rate home loan or a variable rate home loan; or a loan of a precise amount for a precise
period with the consequence that a slightly larger or slightly smaller loan be treated as a
different contract). Such an interpretation is said not to be inconsistent with any Regulatory
Guide issued by ASIC.
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Were the Court to find that the words “particular credit contract” required that the Introducer
assist the Borrower to apply for a home loan with NAB, then it says there are 171 instances of
such conduct on the admitted facts, relating to 113 of the 260 loans. Even if the Court were to
take a narrower view, it submits that the number of contraventions under s 31 would not be
affected. Each Introducer was engaging in a “credit activity” without a licence to do so,
whether they were acting as an “intermediary” only or acting as an “intermediary” and

providing “credit assistance” in the particular instance.

But the meaning to be given to “a particular credit contract” in s 8 is not an issue that needs to
be addressed in this case since NAB admits that the Introducers either provided “credit
assistance” within the meaning of s 8 or “act[ed] as an intermediary” within the meaning of
s 9. It also challenges ASIC’s assertion that there would be 171 instances of such conduct on
the admitted facts based on a review of Schedule A and suggests an inconsistency with ASIC’s
Regulatory Guide 203 (at [RG.203.64]). Again, there is no impact on penalty because there
would not be more contraventions, simply the same conduct breaching the provision by way
of a slightly different path. However, although it does not matter, it seems to me the preferable
interpretation is likely to be that suggested by ASIC, that the words “particular credit contract”
in s 8 of the National Credit Act in the above context only require the identification of the
general type of credit contract rather than an individual product feature. | agree with ASIC that
it would be odd if a person could suggest that a customer apply for a home loan with NAB
without engaging in a credit activity (as opposed to some more general statement), but if they

used the words “fixed” or “variable” in their suggestion, the provision would be engaged.

F RELIEF

F.1 Declarations

By the Originating Application filed on 23 August 2019, ASIC seeks a vast array of

declarations.

Section 166(1) of the National Credit Act provides that, within six years of a person
contravening a civil penalty provision, ASIC may apply to this Court for a declaration that the
person contravened the provision. By s 166(2), the Court must make the declaration if it is
satisfied that the person has contravened the provision. Section 31 is a civil penalty provision
hence | am required to make the declarations sought if | am satisfied that contravention has

occurred. This is not in dispute and | am so satisfied.
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But as noted above, ASIC also seeks declarations that NAB contravened s 47(1)(d) of the
National Credit Act on 260 occasions by failing to comply with credit legislation; and
s 47(1)(a) of the National Credit Act on 260 occasions by failing to do all things necessary to
ensure that the credit activities authorised by its ACL were engaged in efficiently, honestly and

fairly.

Of course, the Court has power to make declarations pursuant to s 21 of the Federal Court of
Australia Act 1976 (Cth). In AMP Financial Planning (No 2) I accepted (at 93 [143]) that
pursuant to s 21 the Court has a general power to make a binding declaration of right even
where no consequential relief is claimed: Australian Securities and Investments Commission v
Australian Lending Centre Pty Ltd (No 3) [2012] FCA 43; (2012) 213 FCR 380 (at 441 [271]
per Perram J). But, as | said there (at 93 [144]), that does not mean they should be thrown
around like confetti. Discretion and utility is key: see eg, Australian Competition and
Consumer Commission v Target Australia Pty Ltd [2001] FCA 1326 (at [19] per Lee J). | must
be satisfied that the making of each declaration is appropriate and utile: Construction, Forestry,
Mining and Energy Union v De Martin & Gasparini Pty Limited (No 3) [2018] FCA 1395 (at
[74] per Wigney J).

ASIC says that | should be so satisfied including because s 47(1)(a) and (d) are now civil
penalty provisions and a declaration may be relevant to assessing any civil penalty sought
against NAB in the future in respect of those provisions and any disciplinary sanctions under
s 55 of the National Credit Act (suspension or cancellation of an ACL). ASIC also says that it
has a real interest in obtaining declarations in respect of breaches of legislation over which it
has a regulatory role: Commonwealth Bank of Australia (at [154] per Beach J). The declarations
sought are said to both vindicate the regulator’s claim and assist the regulator carry out its
duties: Westpac Banking Corporation (at [251] per Wigney J). Accordingly, and despite what
| said in AMP Financial Planning (No 2), ASIC says there is utility given NAB itself is the

holder of the ACL and engaged in the conduct comprising each breach of s 31.

I remain aporetic about making the “repetitive” declarations sought by the regulator. As with
all discretionary remedies, if no good purpose will be served by granting it, it should be refused:
see Dillon v RBS Group (Australia) Pty Ltd [2017] FCA 896; (2017) 252 FCR 150 (at 158 [39]
per LeeJ); Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 (at 582 per
Mason CJ, Dawson, Toohey and Gaudron JJ). As NAB submits, the declarations sought add

nothing in the quelling of this controversy. In circumstances such as this, the cautions recalled
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in Ibeneweka v Egbuna [1964] 1 WLR 219 (at 224-5 per Viscount Radcliffe, Lord Guest and
Lord Upjohn) become relevant: “declarations are not lightly to be granted. The power should
be exercised ‘sparingly’, with ‘great care and jealousy’, with ‘extreme caution’, with ‘the
utmost caution’”. Gibbs J in Forster v Jododex Australia Pty Limited (1972) 127 CLR 421 (at
438, with whom Walsh J agreed at 427, at 448 per Stephen J, at 450 per Mason J, and at 426
per McTiernan J), referring to Ibeneweka (at 225), said that “the undoubted truth” was “that
the power to grant a declaration should be exercised with a proper sense of responsibility and
a full realisation that judicial pronouncements ought not to be issued unless there are
circumstances that call for their making.”

To accede to ASIC’s request in these circumstances would be to satisfy the “fetish”, as Gray J
has described it, of certain regulators seeking, and the Court granting, declaratory relief simply
because the Court finds that a contravention has occurred: Australian Competition and
Consumer Commission v Francis [2004] FCA 487; (2004) 142 FCR 1 (at 36 [110]). There is
simply no point. The declarations sought would have no impact on the penalty. Contrary to
ASIC’s submission, it would also have no impact on any sanctions under s 55 of the National
Credit Act because the relevant factor under that section is the contraventions themselves (s
55(1)(a)), not whether declarations have been made. Had it been relevant to any part of the
National Credit Act, one would expect that a mandatory declaration, such as that found in s
166, would have been provided for —as is now the case. Rather, and as | said in AMP Financial
Planning (No 2) (at [151]), the “reality is that both the Court’s disapproval of contravening
conduct and clarification of the law is much more likely to emerge from a perusal of reasons

than the bare terms of essentially repetitive declarations”.

F.2  Pecuniary penalties

The parties have agreed a number of facts relevant to the Court’s consideration of pecuniary
penalties in the light of the Admitted Contraventions. These are set out in the SOAF (at [92]-
[285]). The facts are complex and | do not propose to set out any summary of these facts

beyond what I have already explained above.

I Section 167 of the National Credit Act
Section 167(1) of the National Credit Act provides that, within six years of a person
contravening a civil penalty provision, ASIC may apply to this Court for an order that the

person pay the Commonwealth a pecuniary penalty. Section 167(2) provides that, if a
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declaration has been made under s 166 that the person has contravened the provision, the Court
may order the person to pay to the Commonwealth a pecuniary penalty that the Court considers
IS appropriate.
Section 167 was in the following terms at the relevant time:
167  Court may order person to pay pecuniary penalty for contravening civil
penalty provision
Application for order

Q Within 6 years of a person contravening a civil penalty provision, ASIC may
apply to the court for an order that the person pay the Commonwealth a
pecuniary penalty.

Court may order person to pay pecuniary penalty

(2) If a declaration has been made under section 166 that the person has
contravened the provision, the court may order the person to pay to the
Commonwealth a pecuniary penalty that the court considers is appropriate (but
not more than the amount specified in subsection (3)).

Determining amount of pecuniary penalty
3 The pecuniary penalty must not be more than:

@) if the person is a natural person—the maximum number of penalty
units referred to in the civil penalty provision; or

(b) if the person is a body corporate, a partnership or multiple trustees—
5 times the maximum number of penalty units referred to in the civil
penalty provision.

Note: This Act treats partnerships and multiple trustees as if they were persons (see
sections 14 and 15).

Recovery of penalty as a debt

4 The pecuniary penalty Application to s 31 may be recovered as a debt due to
the Commonwealth.

The amount of the maximum pecuniary penalty changed during the Relevant Period. For each
of the 113 contraventions of s 31, which occurred between 23 August 2013 and 28 July 2015,
the maximum penalty is $1,700,000; for each of the 147 contraventions of s 31, which occurred
between 4 August 2015 and 29 July 2016, the maximum penalty is $1,800,000. As ASIC
pointed out, the theoretical maximum penalty for the 260 Admitted Contraventions is $456.7

million.
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I Applicable principles

ASIC made detailed submissions about the principles applicable to determining an appropriate
penalty under the National Credit Act. NAB did not disagree with this statement of applicable

principles, although it made its own further submissions clarifying certain aspects.

The general thrust of ASIC’s submissions is that the 260 contraventions circumvent a
fundamental tenet of the Australia’s financial licensing regime requiring that persons engaging
in credit activities be licensed. They therefore represent serious breaches of the National Credit
Act. In these circumstances, it is said, a penalty must be imposed that reflects the seriousness
of this conduct, which has regard to the size of NAB, the period of time over which the
contraventions occurred, the time taken to suspend lending through the programme and the
lack of effective compliance monitoring at NAB, and to ensure that the objective of deterrence
is achieved. ASIC pointed to several cases it says are relevant to the determination of the
penalty to be imposed including Westpac Banking Corporation (at [255]-[272] per Wigney J),
Australian Securities and Investments Commission v Australia and New Zealand Banking
Group Limited [2018] FCA 155 (per Middleton J) and Commonwealth Bank of Australia (at
[65]-[79] per Beach J). It emphasised the fundamental objective of a pecuniary penalty, which
is deterrence: NW Frozen Foods Pty Ltd v Australian Competition and Consumer Commission
(1996) 71 FCR 285; Westpac Banking Corporation (at [255] per Wigney J). And while the
process of quantifying pecuniary penalties is an inexact science (AMP Financial Planning Pty
Ltd (No 2) at [159] per Lee J), the question of what amount constitutes an appropriate penalty

in all the circumstances is a question for the Court.

In addition to the matters set out in s 167(3) of the National Credit Act, ASIC says that a number
of other considerations have been identified as falling within the ambit of ““all relevant matters”.
Such factors, which are not exhaustive and often overlap, are said to include those identified
by French J in Trade Practices Commission v CSR Limited [1991] ATPR 41-076. Those factors
can be categorised according to whether they relate to the objective nature and seriousness of
the contravention or the particular circumstances of the contravenor in question: Westpac
Banking Corporation (at [257] per Wigney J); AMP Financial Planning Pty Ltd (No 2) (at
[160] per Lee J). As to the matter of how the Court should deal with numerous contraventions
arising from separate acts, ASIC says that the starting point is that each contravention should
ordinarily attract the imposition of a separate penalty: Westpac Banking Corporation (at [268]

per Wigney J). However, it is also appropriate to consider whether, and the extent to which,
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the contravening conduct should be regarded as a single course, or courses, of conduct due to
some interrelationship between the legal and factual elements of multiple contraventions. Such
an approach takes into account any single course of conduct and avoids double punishment.
ASIC says that such an approach does not involve the Court fixing a single penalty for the
multiple contraventions; rather, there is an adjustment of the individual penalties to take into
account the single course of conduct: Construction, Forestry, Mining and Energy Union v
Cahill [2010] FCAFC 39; (2010) 269 ALR 1; Australian Competition and Consumer
Commission v Yazaki Corporation [2018] FCAFC 73; (2018) 262 FCR 243. ASIC warns
against application of this approach at too high a level of abstraction. Here, while the
introduction and implementation of a system with serious flaws might, at a high level, be
construed as a single course of conduct, such an approach has a tendency to distract attention
from the conduct amounting to each contravention. Because of this, there is not the same risk
of double punishment. Finally, ASIC says that the totality principle should be applied last to
ensure that the total or aggregate penalty is not unjust or disproportionate to the circumstances
of the case and that the offender is not punished twice for the same conduct. It is said that the
totality principle may be of greater utility here, as compared to applying a course of conduct
analysis, given that the latter is dependent on the level of detail at which one considers the

conduct.

On the other hand, while NAB does not dispute the theoretical maximum penalty, which is
$456.7 million, it submits that this figure is of very little assistance to the Court, referring to
Markarian v The Queen [2005] HCA 25; (2005) 228 CLR 357 (at 371-5 [27], [31], [37] and
[39] per Gleeson CJ, Gummow, Hayne and Callinan JJ). The theoretical maximum penalty is
also said to be of particularly limited significance where it is the product of there being a
relatively large number of contraventions: see Commonwealth Bank of Australia [2020] FCA
790 (at [65] and [137] per Beach J); Australian Competition and Consumer Commission v
Reckitt Benckiser (Australia) Pty Ltd [2016] FCAFC 181; (2016) 340 ALR 25 (at 634 [156]-
[157] per Jagot, Yates and Bromwich JJ). NAB accepts the correctness of the legal principles
ASIC identified regarding the course of conduct principle, referring also to Construction,
Forestry, Mining and Energy Union v Cahill [2010] FCAFC 39; (2010) 269 ALR 1 (at 12-13
[39]-[43] per Middleton and Gordon JJ) but says that the course of conduct approach does have
utility here. NAB agrees that in determining the appropriate penalty, the totality principle

should also be considered.
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NAB pointed to further matters not outlined by ASIC that it says are relevant to calculating the
penalty, including actual harm/extent of affection, involvement of senior management,
cooperation with ASIC, compliance programmes, remediation, contrition and remorse as well

as other matters called in aid in mitigation.

i What is the appropriate pecuniary penalty?

The parties made detailed written submissions about the appropriate pecuniary penalties to be

imposed. | summarise these below.

ASIC’s submissions

ASIC contends that a penalty in the order of $15 million is appropriate, being a $20 million

headline figure, with a $5 million discount applied. It does so for the following reasons.

First, it says that this is a figure reflective of NAB’s size, profitability and the level of
compliance and oversight failure within NAB. While accepting that the contraventions do not
represent a sizeable proportion of loans originated, the programme generated substantial
financial reward for NAB. In such circumstances, specific deterrence requires a significant
penalty. This is so notwithstanding that the programme came to an end on 1 October 2019 —
an identical programme, but for commission incentives, continues to operate — specific

deterrence is therefore said to remain relevant.

In oral submissions, ASIC further reinforced its proposed penalty on the basis that NAB
engaged in a course of conduct with insufficient systems, and while NAB may have remediated
issues in relation to the programme, it had not addressed these systems issues more broadly.
The penalty has to be high enough, it is said, to cause “the decision-making organs to ensure

that proper systems are in place” (T34).

Secondly, the nature of the offences was objectively serious. By the contravening conduct,
NAB undermined a fundamental part of the National Credit Act. In oral submissions, ASIC
made the point that NAB did not simply provide information in a wrongful way, meaning this
was not just a technical breach. ASIC recognises this has to be balanced with the absence of
actual loss suffered by Borrowers (although they were exposed to various risks because of the
contravening conduct). To this, NAB’s remediation scheme paid over $5 million in
compensation. In these circumstances, ASIC submits that each of the subject loans

demonstrates a degree of culpability in the middle of the range of a breach of s 31.
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Thirdly, in assessing the conduct, and to the extent that the course of conduct analysis is useful,
the Court may consider there to have been a course of conduct by each individual Banker in
dealing with each respective Introducer, regardless of the number of loans that eventuated and
whether they were to the same or multiple Borrowers — 26 Introducer/Banker relationships
were identified in the SOAF (at [107]). While ASIC recognises that the Court is not limited in
imposing the maximum penalty for each course of conduct, ASIC considers that the proposed

approach avoids the risk of double punishment.

In oral submissions, it was also said that the scope of general deterrence should be broader than

simply banks, rather, the penalty should seek to deter all those who hold an ACL.

In responding to NAB’s submission on this point, ASIC argues that the starting proposition
should be that each loan, as a separate credit contract on unique terms, involves a separate
contravention of the National Credit Code, such that each loan attracts a separate penalty. In
contrast, it said that the approach suggested by NAB, that for subsequent contraventions based
on the same communications between an Introducer/Banker combination there should be a
reduction in penalty of 75% for the second, third and fourth loans, is inappropriate for a number
of reasons. These include that ASIC’s proposed penalty already reflects a holistic figure; a
75% reduction of an already low figure would be plainly inappropriate in the light of the
seriousness of the conduct, and the size and financial position of NAB. Such an approach
would also not reflect that each loan involved a separate contravention of the National Credit
Act, it would not reflect the fact that each of the credit contracts entered into for those
subsequent loans was a distinct credit activity and it would not indicate the Court’s disapproval.
Finally, if the Court also adopted ASIC’s proposed discount of 25% for contrition, cooperation
and implementation of the remediation scheme, which discount NAB accepts as appropriate,
that would leave the penalty for these subsequent loans in the order $13,500. That is said to be

plainly inadequate.

ASIC provided a table setting out the proposed penalties in relation to each banker and the total

proposed penalty, to which it applies a discount of $5 million:
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(Richard) Yinghan Yang Qixia Ma 63 $5 million
Let Zhou Yang Zhao 33 $2.5 million
Adrnan Mc Vittie Dragon Australia Pty Ltd 23 $1.7 million
Le1 Zhou Wise Capital Pty Ltd 20 $1.5 million
(Ryan) Yufeng Liu John Ha 18 $1.35 million
Swina Hardiman Juliana Goutama 15 $1.125 million
(Rebecca) Choon Lin Kow | Jalin Realty International Pty Ltd 13 $975.000
Adrian Mc Vittie Jie Carol Mao 9 $675.000
(Daniel) Kefu Jin RH Global Pty Ltd 8 $600,000
{(Rebecca) Choon Lin Kow | Yarrabank Consultant Pty Ltd 7 $525,000
(James) Zhengtao Yi Tianyi Huang 5 $375,000
(Linda) Woo-Yung Jung Inline Business Consulting Pty Ltd 5 $375,000
Min Yu Black Capital Pty Ltd 5 $375.000
(Emma) Zixu Zhao Orental land Investment Pty Ltd 4 $300,000
(James) Zhengtao Y1 Haven Media Pty Ltd Bl $300.000
Benjamin Chen Ausco Pty Ltd 4 $300.000
(Daniel} Don Suk Kim SJ Global Pty Lid 3 $225.000
(Doris) YingYing Zhu Aire Group Pty Ltd 3 $225.000
(Doris) YingYing Zhu {Robin) Libin Yang 3 $225.000
(Emma} Zixu Zhao Kujun Shi 2 $225.000
Rabih Awad*® Zaa Dawood* 3 $450.000
{Daniet} Kefu Jin Kinghui Investment Pty Ltd 2 $150.000
(Daniel} Kefu Jin SZ Money Trust 2 $150.000
(Diana) Xiaozhou Zhou Qixia Ma 2 $150,000
(Diana) Xiaozhou Zhou EMI International Pty Ltd 2 $150,000
(Daniel) Don Suk Kim Anggrekla Alex 1 875,000
TOTAL 260 $20 million

132 ASIC provided various alternative analyses which might be available to the Court in calculating
the penalty if the above methodology was not attractive to it, including by reference to the

number of Borrowers (being 212). ASIC points out that if the Court were to impose a penalty
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of $100,000 for each identified Borrower/s, a similar penalty figure, of $21.2 million, would
be struck. Another available analysis, which considers the imposition of a penalty for each
contravention (see Westpac Banking Corporation (at [268] per Wigney J), imposes a penalty
of $75,000 per contravention for 257 contraventions (excluding the three contraventions not
involving fraud). The fraud justifies a penalty of $150,000 per contravention, a total of
$19,725,000.

ASIC says that, having considered these alternative methods of calculation, an aggregate
penalty appears to reflect more appropriately the degree of wrongfulness without risking either
unduly low individual penalties or a disproportionate total penalty. A discount of around
$5 million (or around 25%) is said to be appropriate to reflect NAB’s cooperation with ASIC,

its admission of the contraventions and its remediation scheme.

Allowing for a degree of judgment, ASIC submits that a total penalty in the order of $15 million
is just and appropriate and not excessive having regard to the totality of the relevant
contravening conduct. That reflects a mixture of the seriousness of the breaches, the twin
objects of deterrence and the other identified factors, while allowing for NAB’s cooperation all
while accepting that the multiple breaches should not lead to a disproportionate penalty. While
noting the importance of considering the particular circumstances of each case (NW Frozen
Foods Pty Ltd v Australian Competition and Consumer Commission (1996) 71 FCR 285 (at
295 per Burchett and Kiefel JJ)), ASIC relies on the following cases in support of their
proposed penalty: Australian Securities and Investments Commission v Australia and New
Zealand Banking Group Limited [2018] FCA 155 (at [32]-[35] per Middleton J); Australian
Securities and Investments Commission v The Cash Store Pty Ltd (in lig) (No 2) [2015] FCA
93 (per Davies J); AMP Financial Planning Pty Ltd (No 2) (at [230] per Lee J) and Australian
Securities and Investments Commission v Westpac Banking Corporation [2019] FCA 2147 (per
Wigney J).

Responding to NAB’s submissions on Commonwealth Bank of Australia where Beach J
imposed a penalty of $5 million for 123 contraventions of multiple sections of the Australian
Securities and Investments Commission Act 2001 (Cth), ASIC says that the number of
contraventions in that case was less than half the number in the present case — and the penalty

of $5 million must be considered in that context.
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NAB'’s submissions

While NAB accepts that a substantial penalty is warranted, it considers that the figure of
$15 million proposed by ASIC does not take proper account of the course of conduct principle
or the matters in mitigation. For those reasons, NAB submits that the $15 million penalty
proposed by ASIC is at the high point of the appropriate range, and that the Court should take
into account the matters which NAB explains should result in the imposition of a lower penalty.

As to the course of conduct analysis, NAB argues that ASIC’s proposed penalty does not have
regard to the matters at [108]-[114] of the SOAF, and does not give effect to the principle in
the penalties table (as extracted above). ASIC’s approach of seeking a penalty of $75,000 for
each Admitted Contravention save for the three admitted instances of fraud, which attract a
penalty of $150,000, does not provide for any reduction in penalty where there are multiple
contraventions. It says that ASIC’s approach does not avoid double penalties.

To address these issues, NAB re-worked the penalties table proposed by ASIC, resulting in a
total discount of approximately $2.5 million to account for the courses of conduct, applying

otherwise the same approach as ASIC proposes (set out at Annexure B to this judgment).

Finally, NAB dismisses ASIC’s contention that “specific deterrence remains relevant” because
the current programme involves no fee for referrers. It also says that an assessment of parity
with penalties imposed in other cases may have relevance but notes that the authorities draw
attention to the difficulty in conducting a comparison between penalties imposed in respect of
different facts by a process of intuitive synthesis that cannot be fully explained in written
reasons: Commonwealth Bank of Australia (at [77] per Beach J). NAB submits that case law
broadly supports the view that $15 million is at the upper limit of the appropriate range,
referring in particular to the decisions of Beach J in Australian and New Zealand Banking
Group Limited and Commonwealth Bank of Australia.

In oral submissions, Senior Counsel for NAB clarified that while, in written submissions, it
was said that s 31 of the Act can be seen as having, in a sense, a secondary operation in the
legislative scheme, that does not mean it should be seen as some sort of secondary law (T66).
Rather, it was said that when it comes to contravention, there is a greater range of seriousness
attached to ss 29 and 31 than contraventions of more substantive obligations because they can
be breached, for example, accidentally and inconsequentially.
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VI A pecuniary penalty that the Court considers is appropriate

Under s 167, the Court is to impose “a pecuniary penalty that the court considers is
appropriate”. The relevant principles in pecuniary penalty cases are well known and have been
repeated many times. As my summary of the submissions indicates, they were not substantively
in dispute. As | observed in AMP Financial Planning Pty Ltd (No 2) (at [156]), the applicable
principles of deterrence, the relevant factors generally, the role of “instinctive synthesis”, the
relevance of the maximum penalty, the “course of conduct principle” and the application of the
totality principle, have been set out in a slightly different context by Wigney J in Westpac
Banking Corporation (at [255]-[272]), and I adopt his Honour’s summary for present purposes.

I would also repeat the three observations | made in AMP Financial Planning Pty Ltd (No 2)
(at [158]-[160]):

First, and importantly in the present case, the principal object of a pecuniary penalty
is to put a price on a contravention that is sufficiently high to deter both the
contravenor (specific deterrence) and others who might be tempted to contravene
(general deterrence); both specific and general deterrence are important: see Australian
Building and Construction Commissioner v Construction, Forestry, Mining and
Energy Union [2017] FCAFC 113; (2017) 254 FCR 68 at 88 [98] (Dowsett,
Greenwood and Wigney JJ).

Secondly, the process of quantifying pecuniary penalties is an inexact science, not
subject to rigidity in approach but guided by well-accepted factors and a large humber
of cases have identified the various factors or considerations usually relevant to the
assessment of an appropriate pecuniary penalty.

Thirdly, those various considerations or factors can be conveniently categorised
according to whether they relate to the objective nature and seriousness of the
contravention or to the particular circumstances of the respondent in question, with the
factors relating to the objective nature and seriousness of the contravention including:
(a) the extent to which the contravention was the result of deliberate, covert or reckless
conduct, as opposed to negligence or carelessness; (b) whether the contravention
comprised isolated conduct, or was systematic or occurred over a period of time; (c) if
the defendant is a corporation, the seniority of the officers responsible for the
contravention; (d) the existence, within the corporation, of compliance systems and
whether there was a culture of compliance at the corporation; (e) the impact or
consequences of the contravention on the market or innocent third parties; and (f) the
extent of any profit or benefit derived as a result of the contravention. While the factors
that concern the particular circumstances of the respondent include: (a) the size and
financial position of the contravening company; (b) whether the company has been
found to have engaged in similar conduct in the past; (c) whether the company has
improved or modified its compliance systems since the contravention; (d) whether the
company (through its senior officers) has demonstrated contrition and remorse; (e)
whether the company had disgorged any profit or benefit received as a result of the
contravention, or made reparation; (f) whether the company has cooperated with and
assisted the relevant regulatory authority in the investigation and prosecution of the
contravention; and (g) whether the company has suffered any extra-curial punishment
or detriment arising from the finding that it had contravened the law: see Australian



143

144

145

146

147

41

Building and Construction Commissioner v Construction, Forestry, Mining and
Energy Union at 89-90 [102]-[104].

In AMP Financial Planning (No 2) | observed (at [230]) that “when all is said and done, the
purpose of a civil penalty is primarily, if not wholly, protective in promoting the public interest
in compliance with the law, and penalties imposed ... must put a price on contraventions ... to
deter repetition by those involved ... and by others who may be tempted to act in a similar

manner’’.

As to general deterrence, I accept ASIC’s broader approach as to the scope of general
deterrence required. Those who should be deterred by the penalties imposed are banks, other
financial institutions and superannuation providers who provide credit services under the

National Credit Act as well as financial services and products more generally.

I now turn to the parties’ submissions regarding a number of subjective and objective factors

said to be relevant to my determination of what pecuniary penalty is appropriate.

Subjective factors

Any penalty figure must take account of NAB’s size and profitability. Although the penalty
cannot be so high as to punish, a civil penalty for a contravention of the law must be fixed with
a view to ensuring that the penalty is not regarded as an acceptable cost of doing business. |
observed during the hearing that ASIC seeks a pecuniary penalty “significantly less than one
day’s net profit for the bank” (T14). ASIC says that the figure proposed nevertheless reflects
the seriousness of the conduct because what is relevant is the profit generated by the
programme itself. But these are two separate things. The whole point of the penalty is
deterrence. What penalty is sufficient to deter NAB from engaging in this or similar conduct?

It will be necessary to return to this point below.

But by way of summary, the subjective matters of importance can be shortly stated and are
common ground: NAB has not previously been found liable for contravening conduct under
the National Credit Act; there is evidence that NAB has improved its systems and training and
NAB has also undertaken a remediation scheme with which ASIC has not raised any concerns;
NAB cooperated with ASIC; and ASIC accepts that NAB should be given a discount to reflect

its cooperation and its early admissions. | agree.
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Obijective factors

The conduct occurred over a number of years and went undetected until internal whistleblower

reports brought it to light. But for this, the contravening may well have continued.

The profitability of the programme is also a relevant consideration. In Australian Competition
and Consumer Commission v Coles Supermarkets Australia Pty Ltd [2015] FCA 330; (2015)
327 ALR 540 (at 562 [100]), Allsop CJ stated that, in the context of the Australian Consumer
Law:
Specific deterrence demands that a penalty be imposed that bears a real relationship with
the profit earned — even if it is difficult to identify a causal proportionate contribution to

EBIT by the impugned phrases. Coles should understand that it will not profit by its
conduct. The market should understand that also.

While it is true that there is no evidence before me of the actual profitability (as opposed to the
value) of the loans associated with the contraventions, it was not contested that NAB profited
from them. That those loans were, in a rising market, likely to be highly profitable to NAB
was a racing certainty. | put this to Senior Counsel for the regulator at the hearing (T17); and
it was not gainsaid by NAB. Contrary to NAB’s submission, the question is not whether NAB
“profited” from the involvement of Introducers (to which, by the way, the answer seems
certainly to be yes); why pay a commission to an Introducer if they did not generate profit to
NAB? Rather, the question is whether NAB profited from the contravening conduct; that is,
from the loans procured with the Introducers’ involvement. It is not to the point that the loans
may, theoretically, have been entered into even without the Introducers. They were entered
into via an Introducer, in a manner that contravened s 31, and they carry that taint. To say
otherwise would be to undermine the seriousness of the conduct. The fact that there was a

profit is a relevant one.

While it appears unlikely that NAB will engage in this same misconduct again in relation to s
31 of the National Credit Act, not least because the commission incentive has been removed, |
am not satisfied that specific deterrence is not required. | hold this view notwithstanding the
belated efforts of NAB to rectify the issues with the programme following the initial
whistleblower reports, in expanding its investigations and in making other improvements. |
accept the submission by NAB that “the bank recognised that it had made mistakes, by its own
reckoning, in setting up the Introducer Program” (at [120]) and has shown contrition for its
actions. Had these efforts not been made, I would have considered significantly greater
penalties to be necessary than will be imposed.
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Dealing more specifically with some of NAB’s submissions, although the imperative for a bank
to avoid bad debts and “maintain[n] capital” because of the “significant pressure to ensure that
its lending is responsible” is true so far as it goes, this does not lead to the conclusion that
specific deterrence is unnecessary. | do not think it is unduly stretching the bounds of s 144 of
the Evidence Act 1995 (Cth) to remark that history would suggest otherwise. Indeed, it is
NAB’s failure to recognise that specific deterrence is necessary that makes it particularly
necessary in this instance. Most particularly is the troubling compliance systems failures which
allowed the contravening conduct to proliferate during the Relevant Period, particularly in the
GWS region. NAB’s remediation scheme only targeted the programme. Wider systems
failings were not addressed. The penalty must be sufficiently high to deter NAB from further
breaches, not just of s 31 of the National Credit Act but of contraventions more generally. The
conduct engaged in by NAB as a corporate entity was not deliberate. But this means that the
deterrence needs to be such as to motivate changes to the systems underlying the contravening
conduct. By that I mean compliance reporting, governance structures and systems integrations.
While there was no evidence of the involvement of senior members of the organisation
participating in or having knowledge of the contravening conduct, it is also not the case that
proactive steps were put in place, such as adequate training or systems, to prevent the conduct

from occurring in the first place.

Consideration

Penalties are not conceived of in a vacuum: Construction, Forestry, Mining and Energy Union
v Cahill [2010] FCAFC 39; (2010) 269 ALR 1 (at 13 [42] per Middleton and Gordon JJ). To
achieve the purpose of deterrence they must be informed by all the relevant circumstances of

the case.
As Wigney J explained in Westpac Banking Corporation (at [261]):

The fixing of a pecuniary penalty in respect of a contravention of a civil penalty provision in
the Act involves the identification and balancing of all the factors relevant to the contravention
and the contravenor, and the making of a value judgment as to what is the appropriate penalty
in light of the protective and deterrent purpose of a pecuniary penalty. While there are
undoubtedly differences between the criminal sentencing process and the process of fixing a
pecuniary penalty (cf. Commonwealth v Director, FWBII at [56]-[57]), the fixing of a pecuniary
penalty may, to an extent, be likened to the “instinctive synthesis” involved in criminal
sentencing: TPG Internet Pty Ltd v Australian Competition and Consumer Commission (2012)
210 FCR 277 at 294; Australian Competition and Consumer Commission v Reckitt Benckiser
(Australia) Pty Ltd [2016] FCAFC 181; 340 ALR 25 at [44]. Instinctive synthesis is the
“method of sentencing by which the judge identifies all the factors that are relevant to the
sentence, discusses their significance and then makes a value judgment as to what is the
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appropriate sentence given all the factors of the case”: Markarian v The Queen [2005] HCA
25; 228 CLR 357 at [51] (per McHugh J). Or, as the plurality put it in Markarian (at [37], per
Gleeson CJ, Gummow, Hayne and Callinan JJ) “the sentencer is called on to reach a single
sentence which ... balances many different and conflicting features.”

However, as | observed in AMP Financial Planning (No. 2) (at 96 [162]):

One of these circumstances, of course, is whether the contraventions with which | am concerned
comprised isolated conduct, or were systematic or occurred over a period of time. Needless to
say, this contextual consideration must not be confused with improperly imposing a penalty for
conduct which might be thought to be similar to the contravening conduct, but which is
unpleaded and not found to be contravening conduct. My task is to assess penalty only for the
contraventions the subject of the proceeding and established on the evidence.

As a starting point, I must consider what maximum penalty is permitted to be imposed under
the National Credit Act. There is no dispute this is $456.7 million, although the theoretical
maximum penalty is of limited assistance. Here, the course of conduct principle gains

importance.

Two important matters, in the present case, must therefore be teased out which are often
confused: first, what role does the course of conduct principle have on the assessment of the
penalty where there are a very large number of individual contraventions; and secondly, how
should the totality principle be applied in a case such as this, while having regard to the
maximum penalty imposed by the legislature? This is an issue which arises with increasing
frequency; technological advances within corporations have made possible enormous humbers
of contraventions in relatively short periods of time, particularly, it seems, where compliance
systems have not kept pace with these advances. Even here, where the contravening conduct
involved communications between Borrowers, Introducers and the Bankers, the vast numbers
of active Introducers maintained in NAB’s systems, the ease with which email permitted
communications between them and the limitations of the systems supporting the programme
all contributed to the number of breaches.

Where there are numerous contraventions arising from separate acts, the starting point is that
each contravention should ordinarily attract the imposition of a separate penalty: Westpac
Banking Corporation (at [268] per Wigney J). However, it is also appropriate to consider
whether, and the extent to which, the contravening conduct should be regarded as a single
course, or courses, of conduct. But I am not bound to apply this approach. It is a tool of
analysis to ensure the penalty is not disproportionate, though the maximum penalty does not
become irrelevant. While ASIC suggests that the present case is not one where its application

has utility, it does provide a useful tool of analysis, not least because some groupings of
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contraventions involve the very same communications and the very same credit assessment; for
example, where Borrowers sought a loan which was part fixed interest and part variable,
resulting in multiple loans being created. 1 prefer NAB’s submissions in this regard and
consider there were, in effect, 216 separate courses of conduct or to use a somewhat inaccurate

word in the circumstances, “transactions”.

This is not to say that the fixing of the appropriate penalties should be approached as if there
were 216 contraventions; there were 260 and separate penalties should be imposed in respect
of each of the separate contraventions. Those penalties, however, should be adjusted to take
into account that they arose out of 216 courses of conduct and there was a degree of overlap or
interrelationship in the legal and factual elements of the conduct constituting the
contraventions. That consideration must be taken into account to avoid double punishment.

Balancing and synthesising all relevant factors, it seems to me the imposition of a penalty for
each of the contraventions placed into 216 courses of conduct is the preferable approach, fixed
at a figure of $100,000 per grouping of contraventions, save for a penalty to be imposed of
$200,000 for each of the three contraventions involving fraud. There is a degree of imprecision
about this approach as the underlying conduct differs in seriousness between contraventions
but, of course, in adjusting penalties to take into account the course of conduct principle and in
fixing penalties generally, one does not approach the task as if it was simply a
calculus. Needless to say, the penalties imposed for the non-fraudulent contraventions would
have been greater if ASIC had taken efforts to prove (and had established) particular harm to
individual customers or that the Banker did not deal directly with customers or make other

enquiries in relation to the content of the documents exchanged with Introducers.

In any event, this leads to a “headline” figure of $21,900,000 to which a discount of a little
over 30% is appropriate to reflect NAB’s cooperation, its early admissions and the adoption of
a remediation scheme and the other mitigating factors to which | have made reference. This
provides for a total penalty of $15,000,000.

The final step is my consideration as to whether this total penalty is just and appropriate and
not excessive having regard to the totality of the relevant contravening conduct. It is. It is an
amount reflective of, and proportionate to, the seriousness of the contravening conduct and the
necessity to serve as a deterrent. Any lesser aggregate penalty would not, in my judgment,

achieve the appropriate deterrent effect.



46

G ORDERS

163 The parties should bring in short minutes of order to reflect these reasons within seven days.

| certify that the preceding one
hundred and sixty-three (163)
numbered paragraphs are a true copy
of the Reasons for Judgment herein of
the Honourable Justice Lee.

Associate:

Dated: 19 October 2020



47

ANNEXURE A - STATEMENT OF AGREED FACTS

NOTICE OF FILING

This document was Jodged electronscally m the FEDERAL COURT OF AUSTRALIA (FCA) on
47052020 6:01:46 PM AEST and has been accepted for filing under the Court’s Rules. Details of
filing follow and important additional imformation about these are set out below,

Detuils of Filing

Document Lodged: Statement of Agreed Facts
File Number; NSDI13552019
File Title; AUSTRALIAN SECURITIES & INVESTMENTS COMMISSION v

NATIONAL AUSTRALIA BANK LIMITED ACN 004 044 937
Registry: NEW SOUTH WALES REGISTRY -FEDERAL COURT OF

AUSTRALIA

g\k Lrﬁgﬁy
Dated: 4/05/2020 6:01:532 PM AEST Registrar
Important Information

As required by the Coart’s Rules, this Notice has been inserted as the first page of the document which
has been accepted for electronic filing. 1t 15 now taken 1o be part of that document for the purposes of
the proceeding in the Court and contains important information for all parfics to that proceeding. 1t
must be included in the document served on each of thase parties,

I'he date and tme of lodgment also shown above are the date and time that the document was received
by the Court. Under the Court’s Rules the date of filing of the document is the day it was lodged (if
that 18 o business day for the Regastry which accepts it and the document was received by 4,30 pm local
tume of that Registry) or otherwise the next working day for thit Regstry.



48

Federal Court of Australia
District Registry: NSW
Division: General

No. NSD1355 of 2019

Australian Securities and Investments Commission
Applicant

National Australia Bank Limited ACN 004 044 937
Respondent

STATEMENT OF AGREED FACTS

A. INTRODUCTION ... e RS A A AR IS
B BACKGOROUND ...t o fon s o Fo s e e b o o S L
Parties
Legislation
Introducer Program
C. AGREED FACTS ON LIABILITY
The Agreed Schedes .. ... i o ittt
Scheduis B — Introducers
Scheduie C — Bankers
Schedule A - Consumer Loans and Comespondence
Schedule B - Introducers . ... .
Introducer Agreements
Nationa! Refarral Partner Agreements and Affiliate Agreements
Relevant intraducers
Schedule C - Bankers
Schedule A - Consumer Loans and Correspondence ... . .
Conduct.

False or Misleading Documents ... ... ... i

Loan #1
Loan #2
D. ADMITTED CONTRAVENTIONS
E. AGREED FACTS RELEVANT TO PENALTY .
Size of the contravening company

Doc 1D 75055832301

I B SR



49

Nature and extent of the contravening conduct.._... .. ... ... ... 27
Distribution of contraventions . . RS e e A e e 3
Cases where multiple loans were provided to the same Borrower/s.. ... .. .. .. 33
Circumstances in which the admitted contraventions took place 35
Deficiencies in procasseas and controls for the Infroducer Program 35
Training provided to bankers regarding the Introducer Program.............ccccoocvve.e. 26
Oversight of the Infroducer Program ... ... TR 36
Identification of miSconauel in 2018 . e 28
Retaif Assurance Review and FProject Beacon a1
Termination of Introducers . 45
Whether NAB had a corporate culture conducive to compliance .. ... .. .. 45
Banker incentive payments.. 45
Introckscer payments . . 48
Whether the contraventions arose from the conduct of senior managers or at a lower
level AR RS 49
NAB Employees processing koans the subject of these proceedings ... 49
Servor axeculive and board knowledge of miscanduct in the introducer Frogram ... 49
Loss or damage caused by the contraventions 55
Risk (o Bamowers . 55
Ramediation 56
Findings of misconduct by NAB employees ... ... ... ... ... 66
NAB co-operation with the authorities .. ... .. .. .. . . . 72
Prior contraventions 73
Corrective measures and enhancement s
Inveshgahons and responsive action. .. 74
Improvement of controls applicable to the Intreducer Program ... 75
Change to training provided to bankers regarding the Introducer Program 78
Moniforing of the Introducer Program 78
Commission structure 79
Termination of INFOJUCESS ... ........icciiiiiinin, R R BN R S a0
Acticn against employees...... ... AR 3 335 g A AR £ B4 A 5885 3R b 3 80
Whether NAB is likely to engage in further contraventions . -
ANNEXURE A 83
Cases where multiple loans were provided to the same Borrower/s ... ... ... .. 83

Coc 1D TS0S5E3231



50

INTRODUCTION

The Applicant, the Australlan Secunties and Investments Commission (ASIC) and the
Respondert, the Natonal Australia Bark Limited (NAB), for the purposes of s 191 of
the Evidence Act 1995 (Cth), have agreed that the following facts and admissions are
nat, for the purpases of this proceeding only, to be disputed

This statemert of agreed facts relates to proceedings NSD 1355 of 2019 commenced
by ASIC against NAB on 23 August 2019. By the proceedings, ASIC has sought
declarations that NAB contravened particular provisions of the National Consumer
Credit Protection Act 2009 (Cth) (National Credit Act), and orders that NAB pay
pecuriary penalties to the Commonwealth

This document identifies the facts relevart to the contraventions as agreed between the
partes and admitted by NAB for the purpoges of the proceedings. The facts agreed to,
and the admissions made, are agreed to and made solely for the purpose of the
proceeding and do not constitute any admiss:on outside of the proceeding,

In refation to the number of contraventions:

(a) the parties agree that NAB engaoed in 260 contraventions of ¢ 31 of the
National Credit Act which occurred in the period from 23 August 2013 to 29 July
2016 (Relevant Period)

(b) the parties also agree the same conduct that constituted each of the 260
contraventions of s 31 also invoived 260 contraventions of s 47(1){d) of the
National Credit Act,

©) ASIC contends that the same conduct that constituted each of the 260
contraventions of s 31 also Invoived 260 contraventions of s 47(1){a) of the
National Credit Act;

@) NAB:

(1)  does not agree that the same conduct that constituted each of the 260
contravertions of s 31 also Involved 260 contraventions of s 47(1)(a) of
the National Credit Act; but

() agrees that NAB failed to do all things necessary to ensure that the
admitted cortraventions did not occur and thereby contravenad s 47(1)(a)
af the National Credit Act.

Coc 1D TS0S5E3231
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(e ASIC and NAB further agree that

(1)  sections 47(1)(a) and 47(1)(d) of the National Credit Act were not civil
penalty provisions during the time of the admitted contraventions. and

(1) Inany event, s 175 of the National Credit Act woukd prevent NAB being
liable for more than one pecuniary penalty order in respect of the same
oconauct.

BACKGROUND

ASIC s and was at all material times:

E]] a body corporate established by s 8 of the Australian Secunlies and
(nvestments Commission Act 2001 (Cth) (ASIC Act); and

() empowered to exercise the duties, functions and powers conferred upon it by
the ASIC Act and the National Credit Act.

NAB is and was at all material times.
(@) regsstered as an Australian public company limited by shares, and
(b) licensed to carry on banking business in Australia

Since 1 January 2011, NAB has held Australian Credit Licence (ACL) numbered
230686 granted under s 38 of the National Credit Act NAB's ACL authorises it to
engage in credit activites, including the provision of crect services in relation to credit
contracts; As the holder of an ACL, NAB must comply with the obligations imposed on
licensees by the National Credit Act

Legislation

8.

Section 31 of the Natonal Credit Act provides that a licensee must not (a) engage in a
credit activity, and {b) in the course of engaging in that credit activity, conduct business
with ancthes pergon wha Is engaging in a credit actvity if, by engaging In the credit
activity, the other person contravenes s 29 {which imposes the requirement to be
licensed)

Coc 1D TS0S5E3231
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Section 47 of the National Credit Act sets out the general obligations of those wha hold
an ACL Inciuding the otligation under;

(@) sub-section (1)(a) that a licensee must do all things necessary to ensure that
the credit activities authonsed by the licence are engaged in efficiently, honestly
and fairly, and

(o) sub-section (1)(d) that a licensee must comply with crecht legisiation (which
Includes the National Credit Act)

Introducer Program

10

11

12

13

14

From at least 2000, NAB operated an "Introducer Program”. By the Introducer Program,
third parties (Introducers) could “spot and refer” potential customers to NAB.

An Introducer could be an individual or a company, who engaged in a business that did
not cedinanty involve finance of lending if NAB advanced a loan to a referred customer,
Infroducers were paid a commission. Infroducers were not required te hold an ACL

By operation of the Natonal Credit Act and the National Consumer Credi! Protecticn
Reguiations 2010 (Cth) (Regulations), Introducers who did not hold an ACL were anly
permitted to provide NAB with a customer's name and contact details, and a short
description of the purpose for which the customer may have sought credd

At all matenal times, NAB had a detailed policy In relation o its Introgucer Program.
That palicy provided that Intraducers not holding an ACL were only allowed to provide
NAB with a customer s name and coniact detalls and were prohibited from having any
further invoivement in the loan application precess This was referred to as a "spot and
refer’ role. This pelicy of "spot and refer” was designed to operate under the exemgtions
of the National Credit Act and the Regulations.

The NAB policy provided for different arrangements with respect to on-boarding
individual Introducers compared te Introducers alliliated with a Natienal Referral Fartnear
(NRP) An NRP entered into an arrangement with NAB under which it agreed ta
aggregate referrals on behall of a number of affiliated Individual Introducers for a
commission At the matenal times, NAB worked with three NRPs each of which 1s
dentified in these proceedings. The NRPs are Capital Growth Pty Ltd ABN 88 100 562
069 {Capital Growth). Nexus Partners Pty Ltd ABN 56 128 705 340 (Nexus Partners)
and Tomorrow Finance Group Pty Limidec ABN 81 141 534 289 (Tomerrow Finance),

Coc 1D TS0S5E3231
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The on-boarding of individual Intreducers was initiated by bankers. To become an
Introducer an individual or entity made an applicaticn, and ungertook to.

[E)] refer a mimmum amount of $2 milkon a year for personal lending or $10 million
a year for business lending,

(b} have and maintain an established reputation of integnty;

()] have and maintain a solid financial position,

) have ar acquire registration for the goods and services tax;

e} have or acquire an Australian Business Number,

(f) complete a face-to-face interview with a banker, to confirm the above, and

(=] submit a "National Introducer Program Application eForm” for approval in
accerdance with the "New Apgplication Checklist” (Checklist).

The Checklist required bankers ta

{a) record the introducer's details in NAB systems;

(b) perform on-boarding verfications,

{c) arrange for the Introducer to enter an "Introducer Agreement” with NAB, and
{d) establish payment authorities for the Introcducer

Introducer Agreements were in a standard form It was a term of the Introducer
Agreements that Introducers whe did nat hold an ACL were not to provide NAB with
Information cther than a potential customer's name and contact details.

On-bearding of Intreducers affiliated with an NRP was the responsibility of the NRP. A
banker who wished to receive referrals from an Introducer affiliated with an NRP was
required, by NAB policy, to obtain written confirmation from the NRP that the NRP had
successfully completed on-boarding procedures for the affiliated Introducer. In addition,
NAB's palicy pravided that NAB's Third Party Paymenis team was to make independent
Inquiries to ensure that the affiliated Introducer

(a) did not appear on ASIC's "banned and disqualified register”,

(L) had no recorded history of adverse dealings with NAB; and

Coc 1D TS0S5E3231
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{c) was not a broker (which would disqualify the individual from being an
Introducer).

Infroducers were expected to maintain a pnmary relationship with one banker Each
banker who accepted referrats from an Introducer was required to establish an
"Introducer number" Intreducer numbers were used to identify lending as being referred
by a specific Introducer

Once an Intraducer referred a customer to NAB, the assigned banker was required to
deal directly with the customer in respect to all aspects of the loan application process,
In accordance with NAB's lending policies

In acdition to NAB's lending polices, prior to processing a loan apglication for a
custormer referred to NAB via an infreducer, a banker was required to

(@) obtain the customer's written corsent to disclose information about the progress
of the customers appiication fo the associated Introducer,

() obtain the customer's written consent to pay commission 1o the associated
Introducer, and

(c) inform the customer In wnting of any commission to be pax to the asscciated
Introducer

Once the |oan application was processed and a decision was reached, the banker was
required to notify the customer of the outcome. Bankers were not 1o rely upon
Introducers to inform the customer of the outcome of the relevant application.

Commiss:an was paid to Introducers after the loan application was approved and drawn
down, and a request for commussion payment was processed and approved by the
intreducer Program. The commission paid 1o the Introducer was cakculated as a
percentage of the total loan amount drawn dawn by the customer

AGREED FACTS ON LIABILITY

The Agreed Schedules

24

The facts agread on liability by ASIC and NAB are set out in the following three

schedules:

Coc 1D TS0S5E3231
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Schedufe B - Infroducers

{a)

Coc 1D TS0S5E3231

Schedule B - Introgucers, sets out agreed facts about 25 persens who acted as
Introducers under NAB's Introducer Program (Relevant introducers),
specifically:

(0

()

(ull)

(v)

v

(v)

(wi)

(waii)

(x)

(x)

(x1)

at column A, the row number,;

at column B, for each Relevant Introducer, the name of the ndividual
andor company and his, ber or its Australian Business Number (ABN),

at column C. the document 1D of the ABN extract for each Retevant
Introcucer, which is a hyperlink te a copy of that document,

at column D. a description of the business operated by the Relevant
Introducer,

at cofumn E, the decument ID of the decument recording the description
of the business operated by the Relevant Introducer, which is a hyperlink
10 a copy of that decument;

at column F, for individual Relevant Infroducers not affiliated with an
NRP, the date the Relevant Intreducer entered into an agreement with
NAB,

at column G, the document 1D of the agreement, between the Relevant
Introducer and NAB, the date of which is referred to at column F, which is
a hyperlink to a copy of that document,

at column H for Relevant introducers affiliated with an NR#, the name of
the NRP,

at column |, the date that each NRP entered into an agreement with NAB,

at column J, the document |D of the agreement, between the NRP and
NAB the date of which is referred to at cofumn |, which is a hyperlink to a
copy of that document;

atcolumn K, the date that each affiliated Relevant Introducer entered into
an agreement with the NRP,
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(xil) atcolumn L, the decument ID of the agreement. between the affikated
Relevant Introducer and the NRP, the date of which s referred to at
calumn K, which is a hyperiink to a copy of that document,

(xiil) atcctumn M the email address of each Relevant Intreducer; and

(xv) atcotumn N, 2 Y/N ingication of whether, at any matenal time, the
Relevant Intraducer listed in column B was a holger of an ACL under Part
2-2 of the National Credit Act, an authorised representative of an ACL
holder under Part 2-3 of the National Credit Act, and/or a person
registered to conduct a credit activity undet the Nahonal Cansumer Cradit
Protection (Transitional and Consequential Provisions) Act 2009 (Cth)
(Transitional Act).

Schedule C - Bankers

(®)

Coc 1D TS0S5E3231

Schedule C - Bankers, sets out agreed facts about 16 current or former
employees of NAB who had dealings with the Introducers (NAB Bankers),
specifically.

(1) atcolumn A, the row number;

(i)  atcolumn B, the name of the NAB Banker,

() atcolumn C. the date of birth of the NAB Banker,
(v) atcolumn D, the email address of the NAB Banker,

(v)  atcolumn E, the name of the most recent position title heid by the NAB
Banker,

(v) atcolumn F the date that the NAB Banker started his or her emglayment
with NAB;

(vi) atcolumn G, the date that the NAB Banker ceased his o her
employment with NAB, and

{viii)  at column H the document 10 of the employment records of the NAS
Barker which ASIC relies upon, which is a hypertink to 2 copy of those
documents.
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Schedufe A - Conswner Loans and Carespondence

{c)

Coc 1D TS0S5E3231

Schedule A — Consumer Loans and Correspondence, sets out agreed facts
about certain communications between the NAB Bankers and the Relevart
Introducers and “credit contracts” entered into by NAB within the meaning of s 5
of the National Credit Act (Credit Contracts), specifically.

(1)  atcolumn A, the row number;

() atcolumns B and C. the names of persons who entered into a Credit
Contract with NAB and torrowed funds pursuant to that Credt Contract
(Borrowers).

{l)  atcolumn D. the Borrower's loan account number for the relevant Credit
Contract,

(v}  atcolumn E, the Borrower's ioan application number for the refevant
Credt Contract {Credit Application),

(v) atcolumn F, the amount of the Borrower's loan application,

(v) atcolumn G, the date that the Borrower's loan under the relevant Credit
Caontract was first drawn down,

(vi) atcolumn H the amount by which the Borrower's loan was first drawn
down under the relevant Credit Contract,

(i) atcolumn |, the purpose of the Borrower's loan under the relevant Credit
Contract,

(x) atcolumn J, the name of the NAB Banker who processed the Borrower's
ican under the relevant Credt Contract,

(x) atcolumn K the name of the Relevant Intraducer who had dealings with
the Borrower;

(x1) atcolumn L, the amount of commission paid by NAB to the Relevant
Introducer in respect of the Borrower's loan under the relevant Credit
Contract;

(xil) at column M.
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"

(A) "Yes" appears where NAB admits that the Relevant Introducer
listed in column K provided Credtt Assistance andlor acted as an
Intermediary in relation to the Credit Contract dentified by the
Loan Application Number in column E; and

(B) "No" appears where NAB admits that the Relevant intraducer
listed in column K acted as an Intermediary, but does not admit
that conduct was In refation to the Credit Cantract (dentified by
the Loan Application Number in column E;

(xii) At column N, the date of emails exchanged between the NAB Banker and
the Relevant Introducer;

(xiv) at column O, the email address of the sender of each email,
(xv) atcolumn P, the email acdress ¢f the recipient of each email,

(xvi) atcolumn Q, the document ID of each email, which 15 a hyperfink o a
copy of that document;

(xwi) atcolumns S, U W, Y, AA AC, AE, AG, Al AK AM AD, AQ, AS, AL,
AW, AY, BA BC, BE and BF a description of each document attached to
each email, and

(xviti) atcolumns R. T, V, X, Z, AB, AD, AF, AH, AJ, AL, AN, AP, AR, AT, AV,
AX AZ BB, BD and BG the document ID of each attachment to each
emaid, which is a hyperlink o a copy of that document

Schedule B - Introducers
Intraducer Agreements

25 The Relevart |Introducers listed in column B at rows 7 to 25 of Schedute B - Introducers
had wntten agreements with NAB, bearing the dates set cut in the corresponding
column F, copses of which can be accessed by the hyperlink in the corresponding
column G (NAB Introducer Agreements)

26 Other than the agreement between NAB and Inline Business Consulting Pty Ltd dated
27 June 2007, the NAB Intreducer Agreements were all substantially in the same form
as the agreement which can be accessed by the hyperlink in column G at row 7 of
Schedule B - Introducers, save that they provided for different commessions (expressed
as exclusive of GST) to be paid to the Relevant Introducers

Coc 1D TS0S5E3231
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The NAB Introducer Agreements with EMI International Pty Ltd, Inline Business
Consuiting Pty Ltd, Jie Carcl Mao, John Ha T/A Ha Yeung & Co, Juliana Goutama T/A
Yue & Goutama, Criental and Investment Pty Ltd, Qixia Ma, SJ Global Pty Ltd, Jafin
Realty International Pty Lta. SZ Money Pty Ltd, Wise Figures Pty Ltd, Xujun Shi, Yang
Zhao, Yarrabank Consultart Pty Ltd, Zaja Dawood T/A M & L Global Investmerts
(Column G at Rows 9, 11 to 18, 21 to 25 respectwvety of Schedule B - Introducers)
provided for NAB to pay them a commission for referring a customner 1o a representative
of NAB nominated by NAB of

{a) 0.40% of the approved limit for any home loan product other than a "NAB
Flexiplus Mortgage, NAB Home Equity Line of Credit or NAB Portfolio Facility™;

(b) 0.40% of 60% of the approved limit of a NAB Flexiplus Mortgage, NAB Home
Equity Line of Credit or NAB Portfolio Facility;

{c) except where the customer referred was an exsting customer of NAB, the
above commissions were only payable if the total new lending was at ieast
350,000 and were to be caicutated as percentages of total new lending rather
than the appraved limit.

The NAB Introducer Agreements with Ausco Ply Ltd and Black Capital Pty Ltd (Column
G at Rows 7 and B respectively of Schedule B - Introducers) providad far NAB to pay
them a commission for referring a customer to a representative of NAB nominated by
NAB of

(@) except In relation to an existing customer, 0.50% of the approved limit for any
home loan product other than a "NAB Flexiplus Mortgage, NAB Home Equty
Line of Credit or NAB Portfolio Facility”,

(b) except in relation to an existing customer, 0.50% of £0% of the approved limit of
a NAB Flexiplus Mortgage, NAB Home Equity Line of Credit or NAB Portfolio
Facilty,

©) except where the customer referred was an existing customer of NAB, the
above commissions were only payable if the tofal new lending was at least
$50,000 and were to be calculated as percentages of total new lending rather
than the approved limit,

The NAB Introducer Agreements with Haven Media Pty Ltd and Tianyl Huang T/A
Trany Corp {Column G at Rows 10 and 20 respectively of Schedule B - Introducers)

Coc 1D TS0S5E3231
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provided for NAB to pay them a commission for referring a custormer to a representative
of NAB nominated by NAB of:

£)]

(o)

©

except in relation to an existing customer, 0 60% of the approved limit for any
home loan product other than a "NAB Flexiplus Mortgage, NAB Home Equity
Line of Credit or NAB Portfolio Facilty”,

except in relation to an existing customer, 0.80% of 60% of the approved limit of
a NAB Flexiplus Mortgage, NAB Home Equity Line of Credit or NAB Portfolio
Facility,

except where the customer referred was an existing customer of NAB, the
above commissians were only payable f the total new lending was at least
$50,000 and were fo be calculated as percentages of total new lending rather
than the appraved limit.

National Refarral Partner Agreements and Affiliate Agreements

30. Tne agreements NAB had with NRPs are set out in paragraphs 31, 35 and 41 below.

31 Capital Growth had an undated agreement with NAS (Capital Growth Agreement) 2
copy of which can be accessed by the hyperlink in the corresponding column J of row &
of Schedule B - Introducers.

32 The Capital Growth Agreement provided for NAB to pay Capital Growth a commission
for referring a customer to NAB of

(a)

(b)
(<)

(d)

te)

Coc 1D TS0S5E3231

0.40% of the new limit for any National Branded Personal Praducts other than
any National FlexiPlus Mortgage;

0.40% of 80% of the new limit of 2 National FiexiPius Mortgage,
{ 30% of the new limit of any "HomeSide Lending Branded Personal Product”,

for a reterral for a vanation to an existing "HomeSide Lending Branded Perscnal
Product” other than a change that NAB classified as being of a minor nature, an
additional commission of $350 regardiess of whether a new limit was granted,
and

0.20% per annum traller commission for any "HomeSide Lending Branded
Personal Product”.



33

34

35

36

37
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Xinghui Investment Ply Ltd ABN 34 145 800 291 (referred to in column B of raw 6 of
Schedule B - Introducers) (Xinghul) had an agreement with Capital Growth dated 11
February 2016, a copy of which can be accessed by the hyperlink in column L of row 6
Schedute B - Introcucers (Capital Growth Affiliate Agreement)

The Capital Growth Affiliate Agreement provided for Capdal Growth to pay Xingbui
commission of 0.40% In rezpect of NAB home oans macde to persons seeking finance
relerred to Capital Growth by Xinghul.

Arobcam Pty Lid ACN 118 567 865 T/A Great Rate (Arobcam) had an agreement with
NAB dated 6 May 2008 (Arobcam Agreement), a copy of which can be accessed by
the hyperlink in the carresponding column J of row 5 of Schedule B - Infreducers

The Arobcam Agreement provided for NAB to pay Arobcam a commission for referring
a customer to a representative of NAB nominated by NAB of:

(@) except in relation to an existing customer, 0.80% of the approved limit for any
personal lending product other than a "NAB Flexiplus Mortgage, NAB Home
Equity Line of Credit or NAB Portfolio Facility",

(D) except in relation to an existing customer, 0.60% of 60% of the approved limit of
a "NAB Flexipius Mortgage, NAB Home Equity Line of Creddt or NAB Portfolio
Facility",

{c) excepl where the customer referred was an existing customer of NAB, the
above commissions were only payabile if the tofal new lending was at least
$50,000 and were to be calculated as percentages of total new lending rather
than the approved limit

At all material times, Arobcam:

@) had as its sole director, company secretary and shareholder, Andrew Robert
Campbel; and

(b) together with C&K Campbell Pty Lid, held the whole of the issued share capital
of Nexus Partners.

Nexus Partrers had an agreement with RH Global Pty Ltd ABN 51 802 756 267 and
Tao Xuen (referred to in column B at row 5) (Global and Xuen), dated S December
2014, a copy of which can be accessed by the hyperlink in column L of row 5 of
Schedule B - Introducers (Nexus Partners Affiliate Agreement).

Coc 1D TS0S5E3231
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The Nexus Pariners Affiliate Agreement provided for Nexus Partrers to pay Global and
Xuen a commession of 0,50% of 50% of the approved limit of NAB “Residential Equity
loans” made to persons seeking finance referred to Nexus Partners by Global and
Xuen

NAB and Andrew Robert Campbell communicated regarding the Nexus Partners
Affiliate Agreement and the Arcbcam Agreement using the email address
Andrew@nexuspartners com au

Tomorrow Finance had an agreement with NAB dated 25 February 2010 {Tomorrow
Finance Agreement) a copy of which can be accessed by the hyperlink in cofumn J of
raw 1 of Schedule B - Introducers

The Tomarrow Finance Agreement provided for NAB te pay Tomorrow Finance a
commission for referring a customer to a representative of NAB nominated by NAB of:

(@) except in relation to an existing customer, 0 40% of the approved limit for any
home loan product other than a "NAB Flexiplus Mortgage, NAB Home Equity
Lire of Credit or NAB Portfolo Facility';

(o) except in relation to an existing customer, 0.40% of 60% of the approved limit of
a "NAB Flexiplus Mortgage, NAB Home Equity Line of Credit or NAB Portfolio
Facility",

{c) excepl where the customer referred was already an existing customner of NAS
the above commissions were only payabie if the total new lending was at least
$50,000 and were to be caiculated as percentages of total new lending rather
than the approved limit

The individuals and companies identfied in column B at rows 1 to 4 of Schedule B -
Introducers had agreements with Tomorrow Finance, bearnng the dates set out inthe
corresponding column K, coples of which can be accessed by the nyperiink in the
corresponding column L (Tomorrow Finance Affiliate Agreements).

The Tomorrow Finance Affiliate Agreements provided for a commession to be pawd to the
individuals and companies listed in column B at rows 1 to 4 of Schedule B - Intreducers
for referring a client to Tomorrow Finance, including by use of Tomorrew Finance's
system for transmitting referrals of prospactive loan applicants to credit praviders,
provided Tomorrow Finance received commission from the relevant credit provider

Coc 1D TS0S5E3231
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Relevant infroducers

45

At all matenal times, none of the Relevant Introducers:
(a) held ACLs. or

() were credit representatives of any person holding an ACL in accordance with ss
64 or 65 of the National Credit Act, or

{c) were persors registered to conduct a credd activity under the Transitional Act,
or

{d) were credit representatives of any person registered to conduct a cradit activity
under the Transitional Act.

46 The Relevart Introducers did not engage in the conduct referred to below
(a) on benhalf of another person who held an ACL. or
() as autherised credit repeesentatives of the holdar of an ACL, as set out in ss 64
or 65 of the Nationai Credt Act,
a7 Each Relevart Introducer carried on the business listed in the corresponding column D
of Schedule B — Introducers in Ausiralia (their Business).
Schedule C - Bankers
48 Each of the NAB Bankers was an employee of NAB from the date set out inthe
carresponding column F to the date set out in the corresponding column G of Schedule
C - Bankers
49 At all matenial times:
{a) the NAB Bankers heid the email addresses listed in column D of Schedule C -
Bankers; and
(D) the last pesition held by the NAB Bankers s listed in column E of Schedule C -
Bankers,
50 The records of each NAB Banker's emplayment which ASIC relies upon can be

accessad by the hyperlink in the corresponding column H of Schedule C - Bankers

Coc 1D TS0S5E3231
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Schedule A - Consumer Loans and Correspondence

51

52

53

54

55

56

57

On the dates referred to in Column N of Schedule A — Consumer Loans and
Caorrespondence (Schedule A) NAB received the emails listed in column Q which were
sent to the email addresses of the NAB Bankers identfied in the correspending column
P (baing emails other than those identified in paragraph 53 below), from the Relevant
Infreducers identified in the correspanding column K (Introducer Emails) Copies of the
Infroducer Ermails can be accessed through the hyperlink in column Q.

On the dates referred to in Column N of Schedule A NAB received the attachments to
the Introducer Emails hsted at columns S, U, W, Y, AA AC, AE, AG, Al AK, AM, AD,
AQ, AS, AU AW, AY. BA BC, BE and BG (Introducer Documents) Copees of the
Infraducer Documents can be accessed through the corresponding hyperlinks in
columns R, T, V, X Z, AB, AD, AF. AH, AJ AL, AN, AP, AR, AT, AV, AX AZ BB, BD
and BF

On the dates referred to in Column N of Schedule A, NAB sent the emails isted in
column Q from email addresses ending "@nab.com au” (NAB Emails) (being emails
other than the Infroducer Emails as identified in paragraph 51 above) to the Introducers
dentified in the corresponding column K. Coples of the NAB Emails can be accessed
through the hyperlirk in column Q.

Cn the dates referred to in Column N of Schedule A NAB sent the attachmenis to the
NAB Emails listed at columns, S, U, W, Y, AA, AC, AE, AG, Al, AK, AM, AD, AQ, AS,
AU, AW, AY, BA BC, BE and BG {NAB Documents) Copies of the NAB Decuments
can be accessed through the corresponding hypertinks incolumns R, T, V, X Z, AB.
AD, AR, AH, AJ AL AN, AR AR AT, AV, AX AZ, BB, BD and BF

In each case marked with a "Yes" in column M of Schedule A ane or more of the
corresponding Introducer Emails, Infroducer Documents, NAB Emails and/or NAB
Documents was or were sent or recewed In connection with the corresponding Credit
Application made by each of the Borrowers identified in column £ of Schedule A, or
Credit Contract identified in column D of Schedule A.

In all cases identified in Schedule A one or more of the Introducer Emails, Introducer
Documents, NAB Ematis and NAB Documents was sent or recewved wheily or partly for
the purposes of securing a provision of credit for the Borrower under a credit contract
for the Borrower with NAB,

In respect of the type of documents exchanged between NAB and the Relevart
Intreducers, the table below identifies (Table 1):

Coc 1D TS0S5E3231



65

18

(@) all of the document types identified in columns S, U W, Y, AA AC AE AG, Al
AK AM, AC AQ A4S, AU, AW, AY, BA BC, BE anc BG,

(D) a description of the documents captured by that "documert type", which
excludes all documents as otherwrse defined; and

{c) calcutations regarding the number of instances of each document listed in
column Q

58 The numbers in Table 1 in the column titled 'Total" represent the number of times a
particutar document s referenced in Schedule A, Including instances where an identical
documertt is referenced two or more times

59 Thne numbers in Table 1 in the column titled "Total (Unique)" represent the number of
unigque mstances of each document referenced in Schedule A

Table 1

Bank Form Correspondence andior forms issued by any | 601 427
bank including. correspondence confirming
lending approval andlor settlement Instructions,
correspondence containing account opening
ifformation, credt contracts, direct debit
Instructions, Introducer commission payment
consent forms, lenders mortgages insurance
farms andfor privacy consent forms.

8ank Bark account statements tssued by ary bank | 1089 551
Statement including, chegue, credit card, home loan,
personal loan, savings and transaction account
statements.

Contract  of | A contract for sale/purchase of a property, or | 295 215

Sale any part thereof.
Creait Report | A credit history report. 4 2
Draft Financial | A draft financial agreemertt under section 90C 1 1

Agreement of the Family Law Act 1975

Coc 1D TS0S5E3231



66

19

Email Anemall (sent as an attachment). 4 B
File Note Any document in the form of a file note which 35 22

records information about the Borrower andior

their financial situation
Financial Al statements issued by an accountant. 30 25
Staterment
Home Loan A document that is ether: 171 136

Appécation (a) a complete or substantially complete home
loan application form, whether signed or
unsigned,

(b) & partially complete home loan application
form, ar

(c) pant of a home loan application form.

Identification Allforms of photo identification. drivers' licence, 468 357
Documents passport,  Medicare card and documents
recording citizenship, residency andfor visa
status

Insurance Any document issued by an insurer, including 21 18
Documents certficate of mnsurance and documents
recording policy and premiums.

Lease Any document recorcing a lease agreement 74 66

Letter A letter (other than a letter recording details of 4 4
an employee's employment)

Letter ot Any document issued by an employer which | 185 137

Contract of recerds details of the employee's employment.

Employment
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Cther Any document which records Iirformation about 50 43

Employment | an employee and/or their employer and/or their
Documents employment, Incluging an Australian compary
extract, an ABN extract or search, or a "screen-
capture of an employer's website.

Cther Building plans, certificates of title, foreign | 360 243
Property Investment approval documents, rental
Documents appraisal and schedule of works.

Payslip Any document recording detals of an| 634 429
employee's  income, including PAYG
statements, payslips and income statements.

Receipt Al receipts or inveices, including property | 217 129
deposit receipts and rental Income mnvoices.

Statuteey A statutory declaration 14 10
Declaration
Tax Retumn Tax return, notice of assessmert and | 125 89
ledgement declarations.
Utilities, Bills, | Any documents recording amounts owing for | 133 92
Rates utifties and other household expenditure,
Including courcil rates, water, gas and
electricity bills,
Valuation Any document recording the value of an asset 12 g
Documents
60 In each case marked with a "Yes" in column M of Schedule A, one of more of the

corresponding Infroducer Emails or Introducer Documenis (if any), was taken into
account by NAB in processing the corresponding Credit Application and entering inte
the Credit Coniracts with the corresponding Borrowers.

61 NAB entered into Credit Contracts with each of the Borrowers and subsequently
provided credit to each of the Borrowers under each of the Credit Contracts by
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advancing the sums set out in the cormesponding celumn H,
on the dates set out in the correspanaing column G; and

for the purpose set out in the corresponding column |

62 The credit NAB provided to the Borrowers under the Credit Contracts was provided, of
intended to be provided, to the Borrowers wholly or predominately for:

{a)

(o)

)

personal, domestic or household purposes, of

to purchase, renovate or improve residential property for investment purposes,
of

to refinance credit that had been provided wholly or predominantly to purchase,
renovate or imprave residertal property for investment purposes.

83 NAB paid the amount set out In column L to the Relevant Introducer identified in the

corresponding column K In respect of the credit provided under each corresponding
Credit Contract (as set out in paragraph 61 abave) (Commission)

64 In the circumstances set oul abave.

(a)

(t)

Conduct

in each case marked with a “Yes® in column M of Schedule A, NAB was
conducting business with the Relevant Intreducers in refation to the
comesponding Credit Appiications and Credit Coniracts; and

I each case marked with a "No" in column M of Schedule A NAB was
conducting business with the Introducers by reason of the entry into Introducer
Agreemerts, sending and receipt of Introducer Emalts, Intreducer Documents,
NAB Emais and/or NAB Documents as applicable NAB says that such conduct
on the part of NAB did not relate to the corresponding Credit Applications and
Credit Contracts.

65 in the circumstances set out above, each of the Relevart Introducers;

(a)

(o)
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dealt diectly with the Borrower or the Borrower's agent, and
In the course of, as part of, or incidentalty ta

(i) ecarrying on their Business, and
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(i)  the business carried on by NAB; and

(i) e business each Relevant Intreducer conducted with NAB
characterised by the payment of the Commussion, and

{c) In each case, acted as an Intermediary between NAB and the Borrower whaolly
or partly for the purpose of securing the provision of credit under a credd
contract for the Borrower with NAB; and

(d) in some cases, also assisted the Borrower to ether apply for a particular credit
contract with NAB or an increase 1o the credit imit of 2 particular credt contract
with NAB

False or Misleading Documents

Loan #1

66

67

68

69

70

On 18 February 2015, the Refevant Intreducer identified at row 25, in column K, of
Schedule A, Zaia Dawoad, sent the email listed in row 25 column Q (Dawood Email 1)
and the attachment listed at row 25 column S (Dawood Documents 1) to NAB. A copy
of Dawood Email 1 can be accessed through the hyperink in column Q. A copy of
Dawood Documents 1 can be accessed through the hyperlink in column R.

The Dawood Email 1 and Dawood Documents 1 were sent to NAB by sending them to
the email address of the NAB Banker identified in the commespording column P

The Dawood Email 1 and Dawood Documents 1 were sent to NAB in connection with
the application for credit being made by the Borrowers identified in the corresponding
columns Band C.

The Cawood Email 1 and Cawood Documenrts 1 were taken into account by NAB in
processing the Credt Application dertfied by the loan application number in the
corresponding celumn E.

The Dawood Documents 1 included

{a) a ohe-page payslip heacded “Lantana Palace Pty Limited” for the period ending
*05/02/2015", listing a gross pay of "$1,087 56" and a net pay of “$874 56", and

b a one-page payslip heaced “Lantana Palace Pty Limited” for the period ending
"12/02/2015", listing a gross pay of "$1,087.56" and a net pay of "$874.56",
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(Dawood Payslips)

71 Tne Dawood Payslips were false documents as the named employee was not emgloyed
by Lantana Palace Pty Limited

Loan #2

72 On 21 April 2015, the Relevant Introducer identified at row 44, column K of Schedule A,
Zaia Daweod sent the email Iisted in row 44 column Q {Dawood Emall 2) and the
attachment listed at column S (Dawood Documents 2) to NAE A copy of Dawood
Email 2 can be accessed through the hyperlink in column Q. A copy of the Cawood
Documents 2 can be accessed through the hyperlink in column R

73 Tne Cawood Email 2 and Dawood Cocuments 2 were sent to NAB by sending them to
the personal email address of the NAB Bankers wgentified in the correspanding column P
and forwarded from that email address to robbie.awad@nab.com.au.

T4 The Dawood Email 2 and Dawood Documents 2 were sent ta NAB in connection with
the applications for credit being mace by the Borrower icentfied in the correspording
column 8.

75 The Dawood Emall 2 and Dawood Documents 2 were taken into account by NAB in
processing the Credt Application ientified by the loan application number in the
corresponding column E.

76 The Dawood Documents 2 consisted of:

(a) a ane-page payslip headed "Bada-Bing Sewing Services Pty Ltd ABN. 35 120
044 706" for the perad "02/04/2015 - 08/04/2015", listing a base salary of
*$1,247 51" and a net pay of “972.51". and

{b) a ane-page payslip headed "Bada-Bing Sewing Services Pty Lid ABN 38 120
044 706" for the perod “0%04/2015 — 15/04r2015", listing & base salary of
“$1,247.51" and a net pay of “978.51",

77 The Dawood Documents 2 were false documents as the named employee was not
employed by Bada-Bing Sewing Setvices Pty Lid,

Loan #3

78 On 20 March 2015, the Relevant Introducer identified at row 132, column K in Schedule
A, Zaia Dawood, sent the email listed in row 132 column Q (Dawood Email 3) and the
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attachment listed at column S (Dawood Documents 3) to NAB A copy of Dawood
Email 3 can be accessed through the hyperlink in column Q. A copy of Dawood
Documents 3 can be accessed through the hyperlink in calumn R.

The Dawood Email 3 and Dawood Documents 3 were sent to NAB by sending them to
the personal email address of the NAB Banker identified in the corresponding column P
and forwarded from that email address to robbie.awad@nab.com.au

The Cawood Email 3 and Cawood Documents 3 were sent to NAB in connection with
the applications for credit being mace by the Borrower identified in the corresponding
column 8

The Dawood Email 3 and Dawood Documents 3 were taken into account by NAB in
processing the Credt Application dertfied by the loan application number in the
corresponding celumn £,

The Dawood Documents 3 consisted of.

(a) 8 one-page payslip headed “Elco Constructions Ply Ltd ABN: 12 151 045 304"
for the period "27/02/2015 — 05/03/2015", listing a gross pay of "$1,158 22" and
a net pay of “$920.22"; and

(b) a ore-page payslip headed "Elce Constructions Ply Lid ABN. 12 151 045 304"
for the period *Pay Period 06/03/2015 ~ 12/03/2015", listing 3 gross pay of
‘$1,158.22° and a net pay of "$820,22"

The Dawood Documents 3 were false documents as the named employee was rot
employed by Elco Constructions Pty Ltd

ADMITTED CONTRAVENTIONS

NAB has admtted to 260 contraventians of s 31 of the Natanal Credit Act which
occurred in the Relevant Period

NAB also admits that the same conduct that constituted each of the 260 cortraventions
of s 31 also involved 260 cortraventions of s 47(1)(d) of the National Credit Act

In respect of s 47(1)(a)

(@) ASIC contends that the conduct constituting each contravention of s 31 of the
National Credit Act was also a contravertion of s 47(1){a) of the National Credit
Act. such that there are a total of 780 contravertions overall, and
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(b) NAB does not agree that the conduct constituting each contravention of s 31 of
the National Credit Act was also a separate contravention of s 47(1)(a) of the
National Credit Act, but agrees that it failed fo do all things necessary to ensure
that the admitted contraventions of s 31 of the National Credit Act did not accur
and thereby contravened s 47(1)(a) of the National Credit Act

At the time of the relevant conduct neither s 47(1)(a) nor s 47(1)(d) was a civil penalty
provision

ASIC seeks orders for pecuniary penalties in respact of the 260 admitted contraventions

of s 31 of the Nationral Credit Act

ASIC also seeks declarations that

@) NAB contravened s 47(1)(d) of the Natloral Credit Act on 260 occasions by
failing to comply with credt legislation; and

{t) NAB contravened s 47(1)(a) of the National Credit Act on 260 occasions by
failing to do all things necessary to ensure that the credit activities authorised by
Its ACL were engaged In efficiently, honestly and fairly

For each of the 113 contraventions of s 31 of the National Credit Act which accurred
between 23 August 2013 and 28 July 2015, the maximum penalty is $1,700,000.

For each of the 147 contraventions of s 31 of the National Cradit Act which occurred
between 4 August 2015 and 29 July 2016, the maximum penalty s $1,800,000

AGREED FACTS RELEVANT TO PENALTY

Size of the contravening company

92

93

NAB 1s one of Australia's major banks. It provices a range of banking and financial
products and services including consumer, business and insttutional banking NAB's
consumer banking supports approximately five medlion customers,

NAB's Annual Finarcial Reports revealed its "net profit for the year™ as follows:

Net profit for the year

Year Group Sm Company $Sm
2012 $4,083 $5,015

2013 35,460 85,038
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2014 $5,298 $5,602
2015 $6,392 85,940
2016 3357 $519¢
2017 $5.288 84,975
2018 $5,557 85,218

Q4 NAB profited from the Introducer Program.

95 In each year from 2013 to 2018, the number of loans crawn down which engnated
through the Introducer Program are set out in the following table The tabie also
identifies the total value of those loans, the amount of commission paid to Introgucers
and the total number of Introducers registerad with NAR in the Introducer Program

2013|6797 2820026005 |14638731 Not documented
2014 11,119 5433940748 | 29,206 696 4808
2015 14830 8396691452 | 47.472294 5,250
2016 13214 7378954100 | 42914918 7.826
2017 | 8731 4907121596 | 24,893,056 5057

{at 15.01 17)
2018|6618 3,708257,376 | 18,056,877 1,424

(at 15.01.18)
2019 2316 1233911865 |4998523 1,292

{at07.01 19)

96 In each year from 2013 ta 2016, the number of loans drawn down which onginated
through the Introducer Program and to which the admitted contraventions relate i
shown in the table below The table also idertifies the lotal drawn down value of those
loans and the amount of commission paid to Introducers in connection with those loans.

' This figure includes dscontinued operations.
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2013 10 $4,500,400 $20,197 76
(0.147%) (0.162%) (0.138%)
2014 29 $18,319,800 $82,367.12
(0.261%) (D.337%) (0.282%)
2015 150 $105,120,700 $558,370.01
(1.011%) (1.2529%) (1.176%)
2016 bl $48 676,206 3268 468.78
(0.537%) {0.660%) (0.626%)

Nature and extent of the contravening conduct

a7 The conduct giving rise 1o the breaches of s 31 and s 47 of the National Credit Act was
also in contravention of NAB pelicy and the NAB Introducer Agreements.

98 The cortraverbions irvolved email communications between Relevant Introducers and
NAB Bankers. There were 25 Intreducers involved and 16 NAB Bankers involved

99 Some examples of the conduct of the admited cortraventions the subject of these
proceedings are set out beiow

(a)

(o)

Coc 1D TS0S5E3231

in refation fo loan applicatons numbered ANDJODA853171 and
ANDOD0S9S53164 In Rows 2 and 3 of Schedule A, the Relevant introducer Jie
Carol Mao sert NAB Banker Adrian McVittie a completed Home Loan
Application along with a covenng email which (dentified that the consumer
needed approval on an wrgent basis to make an offer on a property,

In redation to loan application numbered ANOODD9702850 in Rows 10 and 11 of
Schedule A, the Relevanit Introducer Yang Zhao sent NAB Banker Lei Zhou a
completed. unsigned Home Loan Application, Payship, Contract of Sale, Other



<)

(d)

(e

f

Coc 1D TS0S5E3231

75

23

Property Documents, Recaipt, Bank Statement/Utilties/Bills/Rates and Cther
Employment Documents, The email from the Introducer noted that the
“signature page" for the Home Loan Application was mssing and would be sent
to the NAB Banker the following day;

In redation to loan applicaton numbered RNODC11005876, in Rows 64 and 65 of
Schedule A, the Relevant Introducer Black Capital Pty Ltd provided NAB
Banker Min Yu a completed Home Loan Application with a hand-written note on
the covenng page detailing additional information about the consumers and
their financial pesition. The Relevant Intreducer also sent via several emails te
the NAB Banker a depasit receipt, a signed Centract of Sale, the signed
sigrature page of a Bank Form, Payslips, a Bank Statement and Other Property
Documents; and

in refation to loan applications numboered ANCO010846625 and
ANDOD10846633, in Rows 13 and 14 of Schedule A the Relevant Introducer
Yang Zhao sent to NAB Banker Lel Zhou a substantially completed Home Loan
Application which inclided the loan requirements, the applicants’ contact
detals, financial objectives, employment information and assets. but not their
manthly income, and a completed Bank Form, Identification Documents,
Utilties/Bills/Rates, Bank Statement, Contract of Sale, Tax Retums and

Payslips,

in retation to loan application numbered ANDOQDD9886703, in Rows 115 and 116
of Schedule A, the NAB Banker Swina Hardiman sent via emall to the Relevant
Introducer Juliana Goutama ABN 33 285 788 731 T/A Yue & Goutama a
request for the Introducer to provide the following information: Payships, Other
Employment Docurments, Bank Statements, Utilties/Bills/Rates, Other Property
Documents, Valuation Documents, a completed Home Loan Application and
|dentdfication Documents. The introducer Juliana Goutama ABN 33 285 788 731
T/A Yue & Goutama subsequently sent via email to NAB Banker Swina
Hardiman Payslips, Cther Employment Documents, Bank Statements,
Utilites/Bills/Rates, Other Property Decuments, a completed Home Loan
Application and [dentification Documents;

In refation to the loan applications referenced in column D of Rows 16, 17, 18,
104, 106, and 246 of Schedule A, the Relevant Introducer referenced in column
K provided the NAB Banker referenced in column J with either a Contract of
Sale or a transfer of land form. The same emailed document was relied upon in
respect of the loan applications at Rows 16, 17 and 18,
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in refation to the lcan application referercad in column D of Row 42 of Schadule
A the NAB Banker referenced in column J provided the Relevant Introducer
with a NAB "Customer Particuars Report” which is a document that records
various information relating to a customer's Home Loan Application and
requires the customer to sign an attestation that the informatson s correct;

In refation to loan applications referenced in column D of Rows 85, 108, 112,
142, 143 and 160 of Schedule A, the NAB Banker referenced In column J
provided the Relevant Introducer with credit contract decuments for the
customer/s to sign as follows.

(1) in respect of the Credit Contract in Row 85: a letter containing an offer of
credit titled "Acceptance of the credit offered by NAB", “Credit Contract
Details ~ Home Loan" "Letter of Instructon ~ Loan Drawdown" |
"Mortgage”, "Customer Particulars Report”, "Direct Debxt Request”,

(i) mrespect of the Credit Cortract in Row 108; "Letter of Instruction — Loan
Drawdown”, a letter containing an offer of credit titied "Acceptance of the
credit offered by NAB", "Credit Contract Details — Home Loan", "Direct
Debit Reguest”, "Mortgage", "Irrevocable Authority to Complete — Off the
Fian Purchase", "Customer Particulars Report”,

(W) inrespect of the Credit Contract in Row 112: a letter containing an offer
of credt titled "Acceptance of the credit offered by NAB", "Credit Contract
Details = Home Loan" "Customer Particulars Report”, "Mortgage",
"National 100% Offset Application” "Direct Debit Request”,

(v}  inrespect of the Credit Contracts in Rows 142 and 143: 2 letter
cantaining an offer of credit titled "Acceptance of the credit offerea by
NAB', "Credit Contract Details —~ Home Loan", "Letter of Instruction
Loan Drawdown”, "Customer Particutars Repert”, "Mortgage", "Direct
Debit Request”,

(V)  inrespect of the Credit Contract In Row 160 a letter containing an offer
of credt titled "Acceptance of the credt offered by NAB", "Credit Contract
Details — Home Loan" "Letter of Instructon — Loan Drawdown” |
"Mortgage”, "National 100% Offset Application”, "Direct Debit Request”,
“Customer Particulars Report”,
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0] in refation to the loan application numbered RNODD10688988, in Raw 90 of
Schedule A, the Relevant Introducer Yarrabank Consuitant Pty Ltc ABN 30 145
578 142 sert an email to NAB Banker (Rebacca) Choon Lin Kow that stated

"Chient replied that he has no existing loan with NAB. The property with
his father was sold this year"

In another email the Relevant Introducer reguested:

‘Flaase use account 14394-2652 as olfset and repayment account fov
above client. Flease set up the building insurance for owner ccouped
property for this clery,”

)] In refation to the loan applications referenced In column E of Rows 32, 70, 194
and 195 of Schedule A, the Relevant Introducer referenced in colurmn K acted
as an Intermediary, and in one case provided credt assistance, to the
custormer/s referenced in columns B and C in relation to a prospective credit
contract that NARB says was never entered into by the customer/s, Atthough
NAB did enter into credit contracts with those custormer/s {being the Credit
Cortracts referenced in column D) NAB dees not admit that the Relevant
Introducer's conduct in any of these cases related to those Credit Contracis.

NAB's palicy during the Relevant Period was that once an Introducer referred a
customer to NAB, the assigned banker was required 1o deal directly with the customer
n respect to all aspects of the loan application Its bankers were required to have an
interview with any customer referred by an Intreducer at which the customers' situation,
needs and objectives were identified, and where applicable, a suitabilty assessment
and lending application was commenced, They were alse required to collect information
and supporting documentation from the customer.

A number of the admitted cortraventions exposed Borrowers o a nisk that the relevant
NAB Bankers would rely on information and documents provided by unficensed
Intraducers rather than

(@) dealing directly with the Borrower, including meeting or interviewing him or her,

{b) making their own inquiries about the Borrower's requrements and objectives in
relation 1o the loan, or thew financial situation, and
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{©) taking reasonable steps to assess the veracity of information and documents
regarding the Borrower's financial situation put forward in suppert of loan
applications to determine whether loans were unsuitabie for that Borrower

The parties disagree about whether, and the extent to which, these risks eventuated
The parties may make submissions and lead evidence about the manifestation of risk.

Inthese proceedings, insofar as NAB Barkers received some documents from, or sent
some documents to, Introducers in circumstances where they might otharwise have
received those documents from, or sent them to, Borrowers directly, NAB admits that
the relevant NAB Banker did not deal directly with the Borrower in respect of the
communicaton of those documents

On occasions, Relevant Introducers provided loan applications and supporting matenal,
for non-resident lending. The proportion of non-resident lending made through the
Introducer Program was high. The proportion of non-resident lending was 53% in Apnl
2015 and 71% in April 2016

With respect ta non-resident lending, 1 is generally more ddficult for bankers to verify
infermation regarding the Income of foreign borrowers, where the circumstances requre
that information to be verified, than to venfy the income of domestic borrowers. However
there is no evidence that the involverment of Introducers in fact increased the difficulty of
such verification in the cases the subject of this proceeding

in the three cases where fraudulert payships were presented:

(@) Borrowers were exposed to the possibility that the loans they sought would be
unsuitable for them, in which case they might face difficutties in servicing the
loans and therefare financial hardship, and

(b) it 1s possible that Introducers were responsible for causing or encouraging the
use of fraudulent paysiips, but there is no evidence that this was so in the cases
the subject of this proceeding; if this did occur, it is possible the Introducer was
Incentivised to do so by the prospect of an Introducer fee.

Distribution of contraventions

107.

All of the admitted centraventions are accounted for by 26 Relevant Introducer / NAB
Banker combinations, invelving 16 NAB Bankers and 25 Relevant Infroducers, as
shown In the following table:
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{Richard) Yinghan
Yang Qixia Ma 63 2423 24723
Lei Zhou Yang Zhao 33 1269 3692
- it Dragon Australia
Adrian McVittie Pty Lid 23 885 4577
Lei Zhou e ey 20 769 53.46
(Ryan) Yufeng Liu John Ha 18 6.92 60.38
Swina Hardiman Juliana Goutama 15 577 6615
Jalin Realty
{Rebecca) Choon :
Lin Kow Intema&c;nal Pty 13 500 7115
Adrian McVitte Jie Carcl Mao 9 345 7462
{Daniel) Kefu Jin RH Global Pty Ltd 8 308 77689
Yarrabank
(Rebecca) Choon
Lin Kow Consf‘l:m Pty 7 269 8038
(James) ZNengta® | Tianyl Huang 5 192 8231
(Linda) Woo-Yung Inline Business
Jung Consutting Pty Ltd S 182 8423
M Yu Bl Ol 5 192 8615
Orlental land
(Emma} Zixu Zhao nvestment Pty 4 154 87.69
Lid
{James) ghengtao Haven Media Pty 4 154 89723
| Ltd
Benjamin Chen Ausco Pty Ltd 4 154 an 77
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(el 201 Suk | ) Global Pty Ltd 3 115 a1.92
(Daris) YingYing Aire Group Pty

Zhu Lid 3 115 a3.08
{Doris) Ying¥ing {Robin) Libin

Zhu Yang 3 115 9423
(Emma) Zixu Zhao Aujun Shi 3 115 9538

Rabih Awad Zaia Dawood 3 115 96.54
Xinghui
(Daniel) Kefu Jin Investmenrt Ply 2 0.77 7.3
Ltd

(Daniel) Kefu Jin SZ Money Trust 2 077 9808
(Crana) Xiaozhou .

7t Qixia Ma 2 077 98 85
{Dxana) Xmmozhou | EMI International

Zhou Pty Lid 2 0.77 99 62
(Daniell DonSuk | - angoreiia Alex 1 0.38 100.00

TOTAL 260 100 100

Cases where multiple loans were provided to the same Borrower/s

108, Annexure A to this Statement of Agreed Facts (dentifies, by reference to the rows in
Schedule A cases where mare than one lcan was made to the same Barrower or
Borrowers (counting joint Borrowers as a single Borrower for ths purpose and referming
to them as Borrowerfs) and a separate coréravertion has been admitted for each lean

1089, As recorded in Annexure A, 84 of the ars entified by ASIC in Schedule A are cases
where:

{a) the Barrower oblained two or more loans from NAB,
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(b) NAB has admitted confraventions in relation to each of the loans to the same
Borrower/ss; and

{c) ASIC relies on the same email correspondence in refation to each of the loans
to the same Borrower/s.

110, As recorded in Annexure A, 10 of the 84 loans relate to cases where the Borrowern's
obtzined two loans in order to split a loan into fixed and vanable interest facilities,

11 As recorded in Annexure A, 68 of the 84 loans relate to cases where the Borrower/s
obtainad two loans. Of those cases

@) in 64 cases NAB considered the loans together in making an assessment as to
whether the loans were unsuitable for the Borrower/s. and

(b) in 54 cases the Borrower/s applied for both leans through a single loan
application (and NAB therefore considered the loans together in making an
assessment as to whether the loans were unsuitable for the Borrower/s),

112, Asrecorded in Annexure A, 12 of the 84 loans relate to cases where the Borrower’s
obtained three oans In all 12 cases NAB considered the loans together in making an
assessment as to whether the loans were unsutable for the Borrower/s In five of the 12
cases a Borrower apphead for two or three loans through a single loan application (and
NAB therefore considered the loans together in making an assessment as to whether
the loans were suitabie for the Borrawer)

113, As recorded in Annexure A, four of the 84 lcans relate to a case where the same
Borrower obtained four loans, NAB considered the four ioans together In making an
assessment as to whether the loans were suitable for the Borrawer The Borrower
applied for two of the kears through a single loan application (and NAB therefore
considered the loans together in making an assessment as to whether the loans were
sultable for the Borrower).

114, The total number of Borrawer/s to whom loans connected with the 260 admitted
contraventions of s 31 of the National Crect Act were made s 212
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Circumstances in which the admitted contraventions took place

Deficiencies in processes and controls for the Introducer Program

115, Weaknesses in the following processes and conirols dunng the Relevant Period
contnbuted to the admitted contravertions of the National Credit Act the subject of these

proceedings

(a) Introducer selection;
(D) Infroducer on-boarding;
{c) Introducer manitering;

(d)

()

banker training, particularly regarding the “spot and refer’ reguirement; and

controls to defect non-compliance by Intreducers and bankers with NAR's "spot
and refer" policy.

116, The deficiencies in processes and controls for the Introducer Program during the
Relevant Period were wentified by NAB and addressed by the measures dentified
between paragraphs 250 1o 260 below.

117.  Deficiencies in relabon to Introducer on-boarding that centributed to the admitiec
contraventions were.

(a)

)

(©)

Coc 1D TS0S5E3231

There were no reguirements for Introducers to te from particular industries,
aligred with the provision of credit activibes. All of the Relevant Introducers
invelved in the admitted contraventions except for twa were from indusiries
aligned with the provision of credit activibes, such as real estate, accountansy
and investment advisory, As to the two Relevant Introducers from non-aligned
Industnes, one ran a computer shop and another's business was kisted as
“business service and architect” In addition, during the Relevant Period there
was an Introducer whe carried on business as a gymnasium and another
Introducer who carried on business as a tailor (neither of whom were involved in
the admitted contraventions the subject of these preceedings)

There were no requirements that Infroducers have any particular qualifications
or training.

There were no uniform processes for the "on-boarding” of Introducers and this
was generally done by the individual bankers wha expected to receve customer
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referrals from them. meaning that there was no segregation of duties to protect
against fraud and/or collusion and ensure adherence to iegal and NAB policy
requirements

Each of the three NRPs NAB engaged was required. under its agreement with NAB, to
perform due dibgence on indvidual Introducers affiliated with it However, there was no
agreed minimum leved of due diligence. Further there was limited oversight by NAB of
the due diligence perfarmed by NRPs, and no carsequences for NRPs If due diligence
was not performed effectvely

NAB policy required that Introducers who proposed to refer customers to multiple
lenders or were not registered for GST be registered with an NRP. There was evidence
to suggest that bankers were referring Introducers te NRPs due to their easier and
quicker on-boarding processes and capability gaps. In the 2015 financial year 35% of
NAB's Introducers were affiiated with an NRP.

KPMG provided a draft report ta NAB dated 15 January 2016 in relation to an
investigation into the conduct of certain bankers and assoctated Introducers in the
Greater Western Sydney (GWS) lccal area market (KPMG January 2016 Report) |t
indicated that ene of the control issues identified through the investigation involved
bankers accepting applications and supporting information from Introducers and not
meeting customers face-to-face

Training provided to bankers regarding the Introducer Program

121

Al the time of the admitted contraventions no formal training was provided to frortline
bankers regarding the Infroducer Program, and there was no eversight or monitoring to
ensure that frontline staff understood the requirements of the pragram, including
imitabons on what informaton Introducers could provide.

QOversight of the Introducer Program

122

123

During the Relevant Period thare was no single point of accountabdity for the Introducer
Program acress NAB There was ne centraiised oversight for Introducer on-boarding,
ongeing due dibigence, relationship management or monitoring of infroducer or banker
compliance with the legal and policy reguirements of the Introcucer Pragram: Although
there was an "Introducer Channel Tearm” it did nat have an end-to-end awareness of the
processes applicable to the channel

Investment in the systems and processes governing the Introducer Program had not
kept up wath the growth of the Pregram, in that the last significant investment in the
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Introducer system had been made over 10 years prior to the discovery and reporting on
conduct issues In GWS in December 2015 even though.

[E)] the Introducer Program had grown significantly between 2014 and 2015,
including oy 30% In 2015, and

(b} in the 2015 financ:a! year, the Introducer Program contributed $12. 1850 in
drawdowns acress the bank. In the retail sector, a contribution of $6.545b was
made, representing 27% of all drawdowns.

There were shortcomings in the controls used in respect of the Introducer Program to
ensure that NAB's pelicies were followed and to detect conflicts of interest or fraud

Tnere was a lack of oversight of banker understanding of, and adherence to, introducer
on-boarding and angoing management requirements. Through investigations into the
Intreducer Program (detailed further below) NAB found that some bankers had taken
action ta work around NAB's policies and processes

Oversight and monitoning of the Introcucer Program was constramed by limitations with
the Infroducer database (such as the ability to only record one name per entity) and the
lack of automated Interfaces between data from key systems used for reporting. There

were no farmalised or documented validation controls or independent review processas

There was inadegquate monitoring and reporting of Introducer activity

The back-office on-boarding process performed by the Enterprise Services and
Transformation Commissions Team (EST) did not include checks on matters such as

(@) whether the required face-to-face interview with the Introducer was performed;
and

{b) whether the commiss:on rate was correct (rates varied between home lending,
business lending products, and personal loans)

The oversight of interactions between bankers and Introducers was mads more difficult
by the fact that:

(@) Interactions between Intreducers and bankers were aften not recorded in NAB's
lending systems; and

(b) consent forms for Introducers or customers were not held or were post-dated,
undated or had date discrepancies
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130, The investigations undertaken by NAB in relation to loars generated through the
infroducer channel revealed deficiencies with key contrals including for the:

(@) detecton of fraud,
(b) managament of conflicts of interest, and
) getection of non-compliant behaviour

131, Existing monitering and reporting procedures did not effectively feed-back to bankers
where compliance improvements were required. In addition, at an enterprise level,
manitering and reporting was not used 10 build a holistic view to enable the early
identification of emerging issues including thase invalving banker misconduct and fraud.

132, The design, operation and management of controls across the whole loan process was
Inadequate to prevent recurring misconduct and fraud events because overall control
effectiveness was reliant on banker behaviour. Controls were not designed to effectively
and consistently identify instances of intertional misrepresentation of irformation

lgentification of misconduct n 2015

133, On 14 September 2015 and 15 COctober 2015, NAB received separate whistle-blower
reports regarding possible misconduct by bankers within branches in GWS. The first
whistle-blower report referenced one branch manager and twe bankers and the second
whistle-blower report referenced six branch managers and five bankers

134 In October 2015, fellowing these anonymous calls, NAB's Forensic Services
investigation team conducted an investigation in refation to the allegations. The
investigation incorporated another open investigation by NAB Forensic Services that
had been commenced after April 2015 when two Comprehensive Assurance Reviews
into @ NAB retail branch in GWS uncovered concerns relating to Introducer files and
Star Sales Incentive discrepancies, involving a branch manager in GWS,

135,  On 28 Cetober 2015, NAB convenad a Credit Investigation Working Group that began
to meet twice a week to assess new evidence, discuss the outcomes of banker
interviews and determine the applicaticn of appropriate conseguence management.

135, Tnese investigations initially encompassed 13 barikers (13 GWS Bankers) and eight
Infroducers from GWS (GWS Investigation)

137. By letter gated 11 December 2015, NARB engaged KPMG to conduct an investigation
Into allegations arising in refation to bankers and Introducers in GWS. which also intially
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encompassed the 13 GWS Bankers and eight Introducers from GWS (KPMG GWS
Investigation).

KPMG reported in the KPMG January 2016 Report that it had identified 11 additional
bankers and 33 additional Introducers for potential further investigation in relation to
their activities in the GWS local area market. Subsaquently, KPMG's final report dated 6
June 2018 identified two additional bankers from GWS for further investigation, bringing
the total number of additional GWS bankers to 13, Tha GWS Investigation was
expanded In accordance with KPMG's recommendation,

By December 2015 NAS had determined through the GWS Investigation that, on
occasons, the Introducers investigated had been going beyond the "spot and refer” role
and the bankers investigated had accepted documents directly from Introducers. An
internal NAB review xdentified instances in GWS where Introducers the subject of the
GWS Irvestigation had perfermed broker or banker activities for and on behall of
chents, in breach of NAB policy.

Tnree of the loans that are the subyect of these proceedings in respect of which NAB
has admitted contraventions were processed by a NAB Banker who NAB investigated
through the GWS Investigation

In addition, @ number of NAB senior executives were aware by December 2015 from a
repert prepared by the NAB Group Chief Risk Cfficer (Group CRO) in November 2015
that the GWS Investigation into suspect transactions in the GWS local area market had
identified control breakdowns in Introducer procedures resulting in inappropriate or
potentially fraudulent payments to Introducers and control breakdowns in income
verification procedures for lending purposes. The report recorded that two bankers had
been terminated, a branch manager had been suspanded and investigations were
continuing inta six other bankers or branch managers, It was provided to the Group Risk
Return Management Committee and Joirt Principal Board Risk Committee /
Remuneration Committee for meetings in December 2015

The Group Risk Return Management Committee was NAB's highest maragement risk
committee, sitting under the Board Risk Committee, and is an executive level
Committee. Its members at the time Included NAB's Group CEQ, Group Treasurer,
Group Executive Business Banking, Group Executive Finance and Strategy, Group
Chief Risk Officer, Group Executive Product and Markets, Group Executive NAB
Wealth, Group Executive, People, Communication and Gavernance, Group Executive
Enterpnse Services and Transformation, Group Executive Persenal Banking.
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An end-fo-end diagnostic of the infroducer Chamnel compleied in December 2015 by
NAB's Business Improvement team found that the process for “on-boarding Introcucers
was deficiert”

By December 2015, the task force set up by NAB's Personal Bank Risk function te
investigate these issues (Task Force) had uncovered two additioral cases in New
Scuth Wales and South Australia, respectively, involving bankers who had engaged in
misconduct irvoiving Introducers.

A memorandum dated 11 January 2016 prepared by NAB's Cheef Risk Cfficer for
Fersonal Banking for NAB's Personal Banking Risk Management Committee and Group
Risk Retum Management Committee (January 2016 Risk Memorandum) indicated
that the GWS Investigaticns had revealed:

(@) 'The targeting, reparting and review process of on-boarding Introducers,
maonvtonng their achvities and commissions was found 1o be inadequate, across
both Personal Bank and Business Bank, and had nat been enhanced in line
with the exponential growth in the channel.”

(b) ‘the dzta quality of all relevant reparts and the distribufion of this information
was not sufficrently robust te enabie visibility and oversight by refevant
stakeholders ™

{©) a localised systermic nisk culture 1ssue with some barkers colluding to take
advantage of gaps in NAB's end-to-end loan process and the involvement of
Introducers in that canduct, and

{d) that several bankers had engaged in inappropriate dealing with Introducers
(including one non-regsstered Introducer) creating fatse documents and
accepting cash payments from Introducers.

The January 2016 Risk Memorandum noted that simslar risk management breakdovns
had been inveshgated and found outside of the GWS area, in South Australia, Victoria
and Queensland, but also neted that they did not appear material,

The members of the Personal Banking Risk Managemenrt Committee at the time
included the Group Executive Personal Banking, Chief Risk Officer Personal Banking,
the Executive Gereral Manager Digital and Direct Banking, the Executive General
Manager Consumer Lending, Executive Gereral Manager Marketing, Executive
General Manager Mirco and Smal Business, Executive General Manager Business
Management, Executve General Manager Retail. Executive Gereral Manager Growth
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Partnerships, General Manager People, Personal Banking and General Manager
Management Assurance.

A report to NAB's Significant Event Review Panel {(SERP) dated 20 January 2016
stated that *some elements® of the conduct identified through the GWS irvestigation
had been previously identified by the bark in relation to specific bankers andfor
Infreducers. The report referenced as an example the two unrelated cases identified in
New Sauth Wales and South Australa

At all material times the SERP had responsibility for determining whether there existed
a signlificart breach or likely breach that NAB was required to report to ASIC pursuant to
NAB's obligations as a financial services licensee under s 9120 of the Corporations Act
2001 (Cth) (Corporations Act).

The GWS Investigation alsc identifled that some of the bankers involved lacked an
understanding of, and the ability to assess, waming signs of possible fraudulent
applications, such as inflated salaries, valuations or rental appraisals, and thus
accepted loan applications and supporting documentation without regard for
reasonableress

The GWS Investigation also identified that one banker had assisted to prepare faise
paysiips

Retail Assurance Review and Project Bascan

152,

183,

154

Inthe 2016 financial year, as a result of NAB's early findings regarding misconduct in
connection with its Intreducer Program, NAB's Retail Assurance team conducted a
review for the purpeses of identifying instances in which Introducers and bankers had
failed to comply with the “spot and refer’ medel (Retail Assurance Review)

The Retail Assurance Review occurred around June to July 2016 The bankers the
subyect of the review were selected primanly on the basis of having the hghest
Introducer commission volumes, Twenty eight bankers were located in New South
Waies / Australian Capital Territory and 16 bankers were located In Victoria. The review
focussed upon six months of emails from 1 December 2015 to 31 May 2016 for each of
the 44 bankers . All bankers tested had recewved emails from Intreducers which were
not consistent with the "spot and refer” model,

In July 2016 NAB's Retall Assurance team submitted a memorandum to NAB's
Personal Bank Risk Management Committee which reported that all bankers tested in

Coc 1D TS0S5E3231



155,

89

42

the Retail Assurance Review had received emails from Introducers that were not
consistent with the “speot and refer” model.

Inaround July 2016, as a result of the findings of the Retail Asswance Review, NAB's
Business Bank Management Assurance Team Initiated a review with the objective of
determining whether similar instances of non-compliarce with the "spot and refer”
madel that had been uncovered in the Retail Bank were also present in NAB's Business
and Private Banking Dwislon (Business Assurance Review) and whether Introducers
who had been exited from the Retail Bank were now operating in the Business and
Private Banking division. The Business Assurance Review invalved 91 bankers from
NAB's Business and Private Banking division who were sefected by appiying a range of
critena, Including:

@) bankers with high levels of Introducer-related activity based on either the
number or value of loans to customers referred to the banker by Introducers,

(b} bankers with 10 or more 'fraud alerts' issued on customers referred by
Infroducers,

(c) bankers connected to Intreducers who had subsequently been terminated for
breaching NCCP (e g. "spot and refer” obiigations) and therefore NAB's
agreement,;

(d) bankers from specific Business Banking Centres (BBC) nominated by Business
Banking Management Assurance Bankers from the nominated BBCs were
selected based on high Introducer actaty or associations with a terminated
Introducer,

(@) bankers who had processed loan agplications where the customer's address
matched the Infroducer's address;

f bankers who had processed loan applications where the Introducer was also
the signatory on the customer's accourt,

) a sample of bankers who had received high incentive payments In connection
with loans referred by Intreducers {at least $50k p a.) or who were associated
with Introgucers who had received high commission payments (at least $30k
pa), and

{n) bankers who were identified progressively based on findings linking them with
bankers wha were already subject to the invesbigation.
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The Businass Asswrance Review also identified instances of non-compliance with the
"spot and refer” medel by some of the banikers Involved

All of the NAB Bankers and Relevant Introducers identified in these proceedings, other
than Rabih Awad (Mr Awad) (who had been identified through the GWS Irvestigation),
were identified by either the Retail Assurance Review or Business Assurance Review.

In July 2018, in response to the findings of the Retail Assurance Review, NARB initiated
an investigation known as "Project Beacon" It was primarily focused on ertifying
systemic factors contributing fo the misconduct and icentdying and implementing
solutions to prevent their recurrence. An intial aspect of Project Beacan Irveolved
analysis of the conduct of the 44 retail bankers the subject of the Retail Assurance
Review and 72 associated Introcucers. This aspect of Project Beacon was later
expanded to include analysis of the canduct af the 91 business bankers the subyect of
the Business Assurance Review and associated Introducers.

Project Beacon corsiiered all but one of the NAB Bankers who originated the loans the
subject of these proceedings

A memorandum to the SERP dated 18 July 2018 (July 2016 SERP Memorandum) set
out a summary of the findings of the Retail Assurance Review, including that:

(a) all of the 44 bankers the subject of the Retall Asswance Review had ublised
their NAB email addresses in a way that was not aligned with NAR policy

(b) 23 had initially been identified as higher concern due to consistent non-
adherence to the NAB Information Security Policy and had been reviewed
further,

{c) one banker had been terminated to date as a result of a separate investigation;
d) in retatan to 22 of these bankers

(1 18 bankers received verification decuments from Introducers beyond the
sport and refer model,

() 11 sent corfidential information to a third party,

(i) 16 received identification documents from the Introducer relating to the
appiication;
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(v) 14 recsived signed application or consent documentation from an
Introducer,

(v) seven sent contracts to be executed (including one with orily the last
page);

(v} three received loan documents from an Introducer;

(Vi)  two received the signed pages af contracts from Introducer,
1G] further assessments were to occur of the remaining 21 bankers; and
(f) issues had been identified with 62 Introducers,

The memerandum to the SERP dated 19 July 2016 stated that NAB Personal Banking
had established Project Beacon and was conducting further investigations into the
issues ientified, including whether there had been any impact to customers as a result
of the sharing of documentation between bankers and Introducers

Seventy four of the Introducers invoived in dealings with the tankers investigated in
Project Beacon had introduced $1.59 txllion of lcans to NAB over the 12 months to June
2016, in the followang areas: Sydney CBD $397m (which represented 38% of NAB's
total introducer flow in that market), Inner West S369m (28% of NAB's total Infraducer
flow in that market), Melbourne CBD $192m (25% of NAB's total Introducer flow in that
market.) North Shore $160m (25% of NAB's total Infroducer flow in that market) and
GWS $67m (17% of NAB's total Introducer flow in that market)

Through Project Beacon, NAB continued to Investigate Instances of misconduct and
policy non-compliance in the Introducer Program that occurred after July 2016 and take
action against employees and Introducers. This resulted in further terminations of
bankers and Introducers and the imposition of cenduct gates on bankers (the
sigrificance of conduct gates is identified in paragraph 227)

As the GWS Investigation and Project Beacon each progressed, similarities between
the investigations became clear NAB estabéished Praject Winnow in around Cetober
2016 to bring the GWS and Project Beacon investigations together under a single
govemance structure The Outcome Statement for Project Winnow was “to make good
to our customers where they have suffered loss as a result of secured consumer
lending misconduct and have an-goang confidence that we do not have systematic
origination conduct issues across the Bank "
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Termination of Introducers

165

165,

NAB's internal audit of the Introducer Program in late 2015 to early 2016 also revealed
that:

(@) there was a lack of ongaing due diligence to check f actve Intraducars become
undesirable against the CARE List (a fist of third parties NAR has elected not to
do busmess with) or ASIC's banned and disqualified register, and

(o) the Introducer Program's termination processes were not defined and
gocumented The process to terminate Introducers was highly manual and there
were instances where terminated Infroducers were still listed as active in the
Introducer database.

KPMG noted in the KPMG January 2016 Report that a deleted Introducer was able to
re-register through Tomorow Finance, one of the NRPs identified in these proceedings,
immediately after deletion.

Whether NAB had a corporate culture conducive to compliance

Barnker incentive paymenfs

167.

168.

169.

170.

171,

172

Ouring the Relevant Period. NAB had an incentive program, known as the Star Sales
Incentives (SSI) Plan or Scheme. Under the SSI Scheme branch bankers and mobsle
bankers were rewarded on the basis of the number of loans they sold. Branch
Managers were rewarded based on the sales performance of those they managed,

In acdition, bankers were paid the same SS| whether a loan was intreduced to NAB
through an Introducer or another NAB emplayee

All of the NAB Bankers involved in these proceedings received payments under the SSI
scheme

In refation to the SSI scheme the combination of financial incentives and inadeguate
contrais in respect of the Intraducer Program made it more difficult for NAB to prevent
and cetect fraud from loan applications originating through the Introducer Program

It i1s possible that this increased the risk or incidence of unsuitable loans being made
based on fraudulent or unvenfied information

The parties disagree about whether, and the exterit to which, these risks evertuated
The parties may make submissions and lead evidence about the manifestation of risk.
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The only evidence of fraud in respect of the loans the subject of these proceedings is
that set cut in paragraphs 66 to 83 above where the loan application was supperted by
fraudulent payslips

A report dated November 2015 prepared by the Personal Banking Chief Risk Officer
and Management Assurance team for the Personal Banking Risk Managament
Committee stated that:

{a) the risk profile for the Personal Banking dwvision had been impacled by
concemns around a number of suspect transactions by a number of bankers in
New South Wales,

(D) the issues had been highlighted by a whistie-biower, and the Personal Banking
Risk team had initiated a Task Force ta investigate potential coilusion, fraud and
banker conduct within a web of inter-related activities, and

[{=3] the Task Force would cortinue to investigate whether there is appropriate
alignment of remureration, incentives and risk cutcomes.

In around late Novermnber to early-December 2015 the Task Force reported that one of
the early insights from the review of the 12 bankers in Western Sydney subject of the
Task Force’s investigation was that the remuneration structure (SS1) was dnving
inappropriate behaviours The repent referred to “sales cultural issues potential duress
and internalised behaviours "

An aspect of the KPMG GWS Investigation involved a review of the conduct issues
dentined in GWS to identify control weaknesses and possible enhancements. [n the
KPMG January 2016 Report, KPMG recommended that NAB review the metrics/KPis
which triggered payments under Its incentive program.

Following a broader "Enterpnse Performance and Rewards' review NAB implemerted a
new incentive program for bankers (and other staff) with a reduced focus on sales
performance. This is addressed further In paragraph 270 below

In around April 2016 as part of ongoing assurance actvbes NAB's Personal Bank Risk
Perarmance and Insights team conducted a themed review (Risk Culture Review) to
assess acherence to credt policy and guality of loans assessed by the top 30
performing bankers in NAB's Retail division A repert dated May 2016 to NAB's
Personal Bank Risk Management Committee {May 2016 Memorandum) set out the
follewing findings of the Risk Culture Review
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the majority of the applications (71%) had been re-processad three or more
times, sugoesting either gaps In banker capability or the loan submssion being
amended to generate a more favourable putcome,

30% of applications relied on overstated rental appraisals, suggesting a lack of
respansibility in vahdating and venfying customer information There were also
several applications with discrepancies in the payslips held on file.

there was a common lack of regard for credit assessor's decisions,
demenstrated by bankers ignering warnings and advice from the credt feam
and cantinuing to progress and escalate applications,

four applications were stepped by NAB's Application Fraug Team reguesting
further identification and in these cases the barkers did not reply or appear to
try and comply with the requests but cancelied the applications and took no
further action; and

the majority of the top performing bankers the subject of the review (73%) were
Mabxle Barkers with a large proportion of their business coming from higher risk
channels and customer segments such as Introducer referrals and foreign
applicants.

179.  The May 2016 Memorandum concluded in relation to the cohort of bankers the subject
of the Risk Cuiture Review that the review indicates and supports "the pricritisation of
sales at the expense of sourd risk management" as evidenced by the findings listed
atove It also set out the foliowing observations arising from the findings,

“wiile these salas practices occur, not only do they increase the credit risk but
also the potential nsk of facilitating terronsm financing, money laundanng or
other criminal activilies through false or misleading applications.”

180.  The memorandum also noted:
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"Another creckt observation is the rise in the number of applications escalated
mutipie times, which has been seen in both Retall and Brower Parinerships.

The cancerning factar is thal some of these cases had serous and clear cradit
risks yet were still escalated through numerous channels and supporied by
Reglonal Executive Retall's and Retail Distnbution Manager's. This again
damonstrates a lack of regard for Credit and shows that sales is the focus at the
expanse of prudent lending
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The Risk Culture Review related to risk culture issues across NAB's Retail / Personal
Banking division generally. Further:

(@) the caly link made in the May 2016 Memorandum batween the Introducer
Program and the deficiencies identified in the Risk Culture Review is an
observation that the majority of the top performing bankers the subject of the
review were Mebile Bankers with a large proportion of their business coming
from higher risk channels "such as" Introducer referrals, and

(D) Appendix 4 to the May 2016 Memorandum stated that nine of the 107 cases
referred to involved a "Taillure to apply ail Introducer controls. "

A regort prepared In May 2016 by NAB's HO Operations and Credait Performance and
the Chief Risk Officer for Personal Banking to the Personal Banking Risk Management
Committee recommended that “In performance appraisals, equal weighting be given to
prudent lending KP'!s as is given to SSI points. This could involve scrapping the SSI
scheme if it is felt that SSI continues to dnve sub-optimal behaviours *

A memorandum dated 7 June 2016 to the Group Risk Return Management Committee
summarised the findings from key reviews underiaken on the Introducer Channel,
including that banker incentive and Introducer commission structures were "potentially
nat driving the right behaviours”, with high individual rewards and 11 relationships with
Infreducers increasing the pessibility of undesirable behaviour. It noted that one of the
actions that was underway was to address banker incentives as part of the broader
Enterpnse Performance and Rewards review,

Introducer payments

184

185.

The upfront commission NAB paid to an introducer was. in many cases. equivalent to
the upfront commission NAB paid to a broker for referring the same type of loan
Generally, however, brokers also recaived trail commissions which meant that brokers
received higher total commissiens than Introducers. In the case of the NRP Capxtal
Growth, the Capital Grawth Agreement provided for trail commissions in the case of one
loan product - "HomeSide Lending Branded Personal Products” - until 18 August 2014

The total value of commissicns received by the Relevant Introducers involved in these
proceedings from the 260 Credst Contracts identified in Schedule A was $629,403 67
The commissions ranged between $28,700.00 and $88 00 with an average of
approximately $3 500

Coc 1D TS0S5E3231



188,

96

49

The existence of a commission based financial reward for providing potential customers’
names and contact details to NAB Bankers, which could be substantial, proviced an
Incentive to Introducers, which increased the risk of breaches of ss 29 and 31 the
National Credit Act incluging as identified in these proceedings

Whether the contraventions arose from the conduct of senior managers or at a lower

level

NAB Employass pracessing loans the subyect of these procesdings

187.

185.

189

Twenty six of the admtted contraventions of s 31 of the National Credit Act were the
result of conduct of NAB Bank Managers. Of the NAB Bankers involved in these
proceecings, one was a Business Banking Manager. cne was & Private Client Manager,
one was a Branch Manager and one was a Senior Business Banking Manager

Cthervase. the direct dealings with Relevant Introducers that constituted the admitted
contraventions of s 31 of the National Credit Act were engagad in by NAB Bankers at
lower levels including Mobile Bankers and a Barking Adviser

Corsequence management was applied to the Regional Executive responsible for the
GWS region to reflect his accountability as a leader of the regicn cespite there being no
evidence to implicate his involvement in the fraudulent or misconduct activity.

Semior execwtive and board knowledge of misconduct i the Introchcer Program

190,

..

Compliance with ACL conditions, including obligations under the National Credit Act,
requires angoing oversight by the board ana servor management. There were
deficiencies in such oversight in respect of the Introducer Program

Dunng the Relevant Periogd, reports to, or reviewed by, a number of NAB senior
executives identified concerms regarding the conduct of some bankers involved in the
Infreducer Program., including that some NAB bankers were relying on some
Introducers for mare than just referring the names and contact details of prespective
customers and a bref description of the purpese of the loan These repoarts related to
investigations regarding banker conduct in the GWS region, uniess indicated otherwise
below In particular:

(a) In araund late November to early December 2015 the Task Force estalilished
by NAB's Personal Banking Risk team to assist with the GWS Investigation
prepared a summary of its initial investigatve findings relating to the conduct of
12 Bankers (who worked across eight locations in Western Sydney) in their
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cealings with four associated Introducers (December 2015 Task Force
Summary). The summary stated that the “introducers were performing
banker/broker activities for and on behalf of clients’

(o) the KPMG January 2018 Report regarding the KPMG GWS Investigation stated
that "Introducer rules are not clearly known by bankers" and "Bankers accept
applications and supporting information from introducers and do not meet
custormers face-to-face’,

c) a memorandum dated 5 January 2016 for the SERP meeting to be held on 20
January 2016 (January 2016 SERP Memorandum) stated that the GWS
Investigation was ongeing but that the outcomes to date had raised concems
about acceptance of documents directly from introducers;,

(d) NAB sert to ASIC a breach report dated 3 February 2016 that was signed by
the Executive General Manager of NAB Retall (February 2016 Breach
Report) The report was titled "National Australia Bank Limited: Banker
Investigation: Western Sydney" and stated that its purpose was to update ASIC
on the matter of banker investigations in GWS. The report stated that “while the
Investigation remains ongoing, the cutcomes to date have identified concems
including possible coltusion, fraudulent documentation, acceptance of
gocuments directly from introducers or a non-pard referrer (instead of cirectly
from customers only)”

In acdition, during the Relevant Period a memarandum dated 7 June 2016, prepared by
the Executive General Manager Retail and supported by the Group Executive Personal
Banking, was submitted to the Group Rsk Return Management Committee. The
memorandum provided a summary of the high level findings of three reviews into the
Introducer channel, including a finding of ‘Incansistent and patentially ineffective
application across the enterpnse of . _requiatory requirements, due to varying levals of
understandinyg (se. operaling under NCCP Exemptian to provide bref custamer datanls -
‘Spot & Refar’) " The memarandum also indicated that the initial findings "show that the
Intraducer channel 1s 3 viable arxd commercially soixd source of business for NAB and
ane that will be strengthaned by the actions resulting from the risk reviews undartakean ™

After the Relevant Periad, from around July 2016, reporis to or reviewed by a number of
NAB senior executives highfighted that the conduct issues relating te the Introducer
Program were not confined to the GWS region and other isolated cases The following
reports 1o or reviewed by a number of NAB senior executives after the Relevant Penod
dentified that some bankers outside of the GWS region were relying on some
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Introducers for mare than just referring the names and contact details of prospective
customers and a brief description of the purpese of the loan:

[E)] a memorandum dated July 2016 to the Personal Bank Risk Management
Committee summarised the findings of the Retail Assurance Review. The report
noted that all 44 of the retail bankers tested had received emails from
Introducers that were not consistent with the “spot and refer” model,

(b) the July 2016 SERP Memorandum described in paragraphs 160 and 161
above,

©) a second breach report NAB sent to ASIC dated 31 August 2016 and signed by
the Chief Customer Officer, Corsumer Banking and Wealth Management
(August 2018 Breach Report) reported the results of the Retall Assurance
Review generally in the terms set out In the July 2016 SERP Memorandum;

(d) a presentation to the first meeting of the Project Winnow Steering Committee on
27 October 2016 (October 2016 Project Winnow Presentation) referred to
inconsistert and Ineffective application across the enterprise of Regulatory
requirements due to varying leveis of understanding (ie. operating under NCCP
Exemption to provide brief customer details - "Spot & Refer”)

194  The above reports, from late 2015 onwards, identified to a number of NAB senior
executives a number of control breakdowns, governance gaps and lack of oversight in
the Introducer Program. A number of senicr executives were informed that bankers had
varying levels of understanding, an inconsistent application of reguiatory requirements,
Including the spot and refer policy targeted at ensuring compliance with 31 of the
National Credit Act. A number of NAB senior executives were also aware fram these
reports that there were bankers in GWS who had been taking advantage of the lack of
controls in the Introducer Program.

185, The findings of NAB's investigations were considered on an almost monthly basis from
December 2015 at the Personal Banking Risk Management Committee and Group Risk
Return Management Committee. The Board Risk Commettee alse received a high-level
summary of some findings and updates regarding the impact of the findings on NAB's
nsk appetite.

195,  During the Relevant Period, the Board Risk Committee was informed:
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by 4 November 2015, that an issue had been very recently identified relating to
potentially fraudulent payments to Introducers and that further detall would be
provided to the Committee in December,

by 15 December 2015, that:

() fraud investigations had been initiated via the NAB whistle-blower
Program and NAB's Fraud Investigations team had engaged the
Personal Banking Risk team to review suspect transactions within a local
area market in NSW,

(W)  this joint activity had identified control breakdowns in Infroducer
procedures for personal and home ioans, income verification procedures
and inappropriate or potentially fraudulent payments to Introducers
wentfied in the local area market;

(i) the investigations to date had resulted in two bankers being terminated
and one branch manager being suspended, with investigations continuing
in relation to six other NAB employees,

(v) sakesincentives had been suspended for all bankers under investigation
and the Regional Executive responsible for the region

(v} the Group Chief Risk Officer had recommended that immediate
consideration be given to creating a Task Force to Investigate the initial
cancerns (this recommendation had in fact been implemented by the date
the report was provided to the Board Risk Committee),

(vi) inother separate and unconnected matiers, two Personal Banking staff
{one in each of Victoria and South Australia) had been suspended andior
terminated as a result of potential fraud in relation to Introducers;

the potentially fraudulent payments referred to in subparagraph (a) related to
the GWS local area market, and the “local area market in NSW' referred to in
subparagraph (b) was the GWS lccal area market;

by 1 March 2018, that ASIC had notified NAB that it had opened an
Investigation into the GWS Introducer Program matter. The Board had been
provided with a prior paper providing an overview of the everts identified within
the GWS local area market, noting that the investigation revealed that “several
bankers were involved in inapproprate dealings with Introducers, whech
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included the creation of false documents and accepting cash payments from
Introducers”,

by 7 June 2016, that NAB's Second-line Risk functon recommended expansion
of the review of the Introducer Program issued in GWS to include other
channels to come up with a review of sales and remuneration practices as well
as lessons leamed relating to weaknesses in the control enviranment

After the Relevant Penad, the Board Risk Committee was informed:

(a)

(®)

{c)

(d)

by 20 July 2016, in an update on the GWS Investigation, that there were 73
Introducers potentially under scritiry, steps had been taken to strengthen the
control environment; a decision had been made to cease lending to most
foreign applicants and that there may be similar issues wathin the Introducer
channel In the Business Bank;

by 2 August 2016, in an update on the GWS Investigations, that the
Investigation had identified 44 cases of suspected fraud with interviews being
conducted with 23 bankers. Further, the Group CRO Report submitted to the
Board Risk Committee referred to the fact that more than 40 bankers had been
investigated for various types of policy breaches and that pressure to achieve
sales targets, tightening of lending in certain markets {non-resident / high risk
past codes) and commigsicn arrangements were driving inappropriate
behaviour and that there were cases of suspected collusion, circumventing
NAB's internal controls and bullying of staff to act in a non-compliant manner It
also reported weaknesses in the appropnate application of cornsequence
management framework;

by 1 May 2017, of an update on the progress of Project Winnow,

by 9 April 2018, that the weaknesses and inadequacies in the control
enviranment were evident with the benefit of hindsight and changes had been
made to the Intraducer Program, with initiatives underway to significantly
enhance the control environment. These included the creation of a banker
conduct madel using predictive high-risk indicators to target bankers more likely
te have conduct issues and Increased automation through prototyping of a fraug
manitaring tool. There was also greater use of algorithms and analytics to
Identify potential fraud

188,  During the Relevant Peried the Principal Board Audit Committee Internal Audit Report
for the quarter ended 31 March 2016 noted issues of a lack of strategic clarity, chanrel
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ownership and robustness of supparting controls and effectivenass of the operating
maodel in relation to the Intreducer Program,

169, After the Relevant Penad the Principal Board Audt Committee internal Audit Report for
the quarter ended 31 March 2018 noted, in connection with an Introducer on-boarding

review,

that progress had been made in improving controls in Introducer performance

and there had been a reduction of overall Introducer numbers.

200.  After the Relevant Penod the Board Audit Committee was infermed.

(a)

(o)

©

(d)

Coc 1D TS0S5E3231

by 25 Cctober 2016, ina Memorandum for the Jont Board and Board Audit
Committee, that as a resuit of a whistle-blower report in October 2015,
signficant issues relating to mortgage lending In the GWS area had been
identified, and inciuded internal policy breaches, callusion of Introducer, banker
and customer, fraudulent documentation and false allocation of customers o
Introducers. ASIC commenced its enforcement investigation into the matters the
subject of the GWS Investigation on 26 February 2016 and issued multipie
natices,

by 31 Cctober 2047, in the Board Audit Committee Internal Audit Report for the
quarter endad 30 September 2017, that an action recommended by the internal
audit of the Introducer Program (Stage 3 Audit Action) was overdue due to
celays in compieting the reaccreditation of the back book of Introducers who
remained active and that the delay exposed NAB 1o the risk of dealing with
discrecied Introducers:

tyy S March 2018, In the Board Audit Committee Internal Audit Report for the
quarter ended 31 December 2017, that the Stage 3 Audit Action had been
closed following the completion of the termination of Introducers outside the
target segment but that *confidence of delivery remains at medium® as the final
action recommended by the intesnal audit (Stage 4 Audit Action) still required
investment in a strategic reporting solution;

by 30 Apnil 2018, in the Beard Audit Committee Internal Audit Report for the
quarter endad 31 March 2018, that'

(i)  the Stage 3 Audit Action was closed in February and recognised the
progress made in improving controls in the Introcucer Performance Unit
and the reduction of overall Introducer numbers, and
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(i)  the Stage 4 Audit Action would focus on further enhancement of recently
infroduced controls and impiementing the reporting solution for the
channel but that the confidence rating remained at medium given the
investment requred.

The strategic reporting solution involved in the Stage Four Audt Action was
subsequently delivered in around December 2018 and this final action recommended by
the Internal audt of the Introducer Program was deemed as complete in January 2019
Upon the completion of the action NAB's Intermal Audit team concluded that no further
actions were required as the risks in relation to the Introducer Program identified in
previous reviews had been menamised

The NAB Board received updates regarding the investigations being undertaken in
respect of Introducer misconduct (including the GWS Investigation and Project Beacon)
through minutes of the Board Risk Committee and Audit Committee as weil as recelving
some direct updates

Curing the Relevant Period, on 2 May 2016, the Board was told by the Risk Committee
Chairman that key areas discussed by the Committee on 2 May 2016 included an
update on the intfemal fraud investigation regarding Introducers in GWS and that, other
than endorsement of the mid-year Risk Appetite Statement, there were no decisions
made by the Committee or requests made to management on corrective actions. The
Board noted the update and acknowledged that it would see minutes of these Risk
Committee meetings in a future Board cycle, once approved by the Risk Committee.

After the Relevant Penod, the Board:

(a) on 7 September 2016, was informed that NAB had breach reported to ASIC in
relation to the bankes/Introducer behaviour uncovered over the period
December 2015 to May 20186, stating that the behaviour was uncovered through
a targeted review of communications between bankers and Introducers; and

(b) by 8 February 2017, was provided with an update on the investigations then
Kknown as Project Winnow

Loss or damage caused by the contraventions

Risk to Borrowers

205.

The conduct in relation to 202 of the admitted contraventicns of s 31 of the Natlonal
Credit Act involved an Intreducer providing one or more income verification documents
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to 2 NAB Banker in support of a loan application, including payslips and rertal
appraisals. In these cases:

(@) the Borrowers were exposed to the risk of wrangful conduct or fraud by the
Introducer because payslips and rental appraisals are types of documents that
can readily be falsified, and

(o) it 1s possible that Introducers were responsible for causing or encouraging the
use of fraudulent cocuments and thus increasing the nsk of Borrowers being
exposed to wrongful conduct or fraud, but there is no evidence of this in the
cases the subject of this proceeding

The cortrol breakdowns that occurred in relation to the Introducer Program Increased
the risk of

(a) loans being provided to Borrowers that were unsuitable for them;
(b) the provision of false documentation to support loan applications, and
{c) the use of incorrect figures in foan serviceability assessments

These nisks, if they had evertuated {noting the parties disagree about whether, and the
extert to which, these risks eventuated) could have expased Borrowers to hardship and
default

The only evidence of faise documentation in respect of the loans the subject of these
proceedings is that set out in paragraphs 66 to 83 above, where the loan application
was supported by fraudulent payslips.

Remediation

208.

210.

211.

In or about February 2017 NAB commenced designing a remediation scheme in respect
of the misconduct by NAB relating to Infroducers

At a meeting with ASIC in July 2017 NAB committed to providing ASIC with & copy of
the draft remediation scheme document that NAB was preparing and it did so on 18

August 2017

Cn or about 13 Naovember 2017 NAB met with ASIC to finalise ary outstanding
questions or concerns that ASIC had before NAB commenced custormer contact
pursuant to the proposed remediation scheme. ASIC raised no objectiors 1o NAB
commencing implementation of the remediation scheme and contacting ts customers.
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212, Akeyaim of the remediation scheme was o determine, and then compensate,
customers to whom an unsutable loan may have teen provided, potentially in breach of
the responsible lending provisions of the National Credit Act because, based on NAB's
current understanding of the customer's financial position at loan origination, the
customer would have been unable to comply with the customer's financial abligations
under the contract. or woulg only have been able to comply with substantial hardship
{Remediation Event).

213.  The final remedation scheme involved

(a)

()

(c)

(d)

Coc 1D TS0S5E3231

reference to 60 emplayees of interest (bankers identified in the course of the
GWS Investigation Retail Assurance Review or Business Assurance Review)
who were suspected of having potentially breached one or more of NAB's
internal policies or procedures,;

further reference to 44 of the 60 employees of interest who were found to have
engaged in misconduct deemed sufficiently senous to warrant the appheation of
a red comphance gate or cismissal of employment,

referral of all secured loan files onginated by the 50 employees of interest in the
following timeframes ta an initial file review process:

() 1.January 2013 to 31 December 2015 for bankers (dentified through the
GWS Irvestigation;

() 1 July 2015 to 30 June 2016 for bankers kentified through the Retail
Assurance Review,

(i) 1 October 2015 to 30 September 2016 for bankers identified through the
Business Assurance Review,

an initial file review, whereby the secured loan files onginated by the €0
employees of interest were reviewed by NAB's Customer Engagement Team,
including for the purposes of

() dentfication of the information relied on by NAB to assess the loan
apphcation, including supporting documentation held on NAB's systems
such as paysiips, letters of employment, disclosed expenses and
statements of assets and liabtiities,

(1)  examination of the above documernits for any Indication of information that
was Incorrect or suspicious;



(e)

"

(n)
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(i)  comperison of signatures for any indication that signatures were
susgpicious,; and

(wv) completion of aninternal qualty assurance review on selected files to
ensuwre all relevant issues were identified and recorded;

assessment of each loan reviewed as falling into one of three categones, being
“satisfactory ~ na further investigation needed”, *further investigation required”
and "file already in collections”. Fies placed within the latter two categaries
were treated as being in scope for remediation and referred for a second
review,

a second review conducted to identify those customers who had been impacted
by a Remediation Event, with customers so identified being contacted by the
sending of an nitial letter which notified the customer that he or she may be
entitled to remediation and invited the customer to participate in the remediation
schems, with NAB following up customers who did not respond to the initial
letter,

further reviews and meetings with the customer being carried out In the evert
that the customer responded to NAB's invitation, with NAB's Customer
Engagemert Team then making a determination, in accordance with guidelines,
as to whether a Remediation Event had occurred, whether there was any
evidence that the customer contnbuted to any loss suffered, and as to the costs
incurred and benefits enjoyed by the customer as a result of having been
provided with the loan,

ceterminations by NAB's Customer Engagement Team being recerded in
Remediation Assessment Worksheets, which were then reviewed and signed
off by a more senior reviewer. and

In the event that a Remedation Event was found to have occurred, a further
process for calculation of the appropriate amount of compensation, and once
compensation had been agreed or determined, payment of such compensation
by NAB

214 NAB commenced the process of engaging with customers who had been identified as
subject to misconduct of Intreducers and bankers in November 2017 after meeting with
ASIC on 13 November 2017 and recewving conlirmation that ASIC had no obyection to
NAB commencing the remediation scheme and contacting customers pursuant to that
scheme.
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215 In accordance with the above process, the original scope of the customer poal the

subject

of assessment for possibie remediation was based on the file review of loans

originated by the employees of interest The scope of the review was expanded in a
number of streams as foliows:

(@)

(b)

(c)

NAB reviewed applications processed by bankers \dertified through the GWS
Investigation prier to 1 January 2013 For each such banker, NAB reviewed
applications in six month tranches until there was a three morth period where o
applications were flagged for further investgation. Thes was called the "GWS
Retro™ workstream

NAB also reviewed applications processed by bankers identified through the
Retail Assurance Review and Business Assurance Review prior to 1 July 2015
and 1 Ccfober 2015 (as applicable) Again, for each such banker, NAB reviewed
applications in six month tranches until there was a three menth peried where no
applications were flagged for further investigation This was called the “"Beacon
Retro™ workstream,

The loan parameters for the files that were reviewed were expanded to include all
loans:

(1)  written by employees of interest under a Branch Business unit identifier
(BUId) rather than just the banker's own BUId, and

(i)  created by or processed by an empioyee of interest identified in one of the
GWS Investigation, Retall Assurance Review and Business Assurance
Review

This was called the "Expanded Scope”

2156, Explanatons of the Expanded Scope, GWS Retro and Beacon Retro workstreams were
given to ASIC

217, NAB engaged KPMG to review and comment an the methodology adopted by the NAB
file review team in relation to files onginating under Project Beacen, which had been
undertaken to identify possible breaches of its responsible lending obligatiors and the
suitabilty of the ratings assigned {Project Polar).

218 NAB also engaged KPMG to provide an independent assurance review of the
remediation scheme. KPMG's scope of wark included
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performing a periodic random audt of the compensation payments and
commenting on the accuracy of the compensation calculations and compiance
with the remediation scheme (Project Kodiak),

conducting a sample review of customers entitied to participate inthe
remediation scheme, and comment on whether the customers were put through
the remediation scheme In comgpliance with the procedures and stipulations set
out In the remeadiation scheme including commenrtary on instances where a
customer was put through the scheme but was ultimately assessed as not being
entitled to ary remediation (Project Aston),

reviewing and commenting on the methodology adopted by the NAB file review
team in relation to identifying pessibie breaches of its responsible lending
cbligations for the Expanded Scope group of customers (Project Andean ~
Phase 1),

conducting a sample review of customers in the Expanded Scope and
commenting on whether the customer was put through the remediation scheme
in compliance with the procedures and stipulations set out in the remedation
scheme (Project Andean — Phase 2),

reviewing and commenting an the methodology adopted by the NAB file review
team in relation to identifying possible breaches of its respensitle lending
obligations for the GWS and Beacon Retro groups of customers (Project Teddy
~Phase 1); and

reviewing and commenting on a sample of GWS and Beacon Retro workstream
groups of customers put through the remediation scheme as to compliance with
the procedures and stipulations set out In the remediation scheme (Project
Teddy - Phase 2)

219, Inthe course of (s independent quailty assurarce work KPMG recommended that
further file reviews be undertaken in relation to Project Beacen, known as the "“Beacon
QA warkstream”. ASIC was informed of the Beacon QA workstream, which was then
carried aut

220. NAB provided ASIC with bi-monthly reports regarding its remeadiation program arising
out of the GWS Investigation and Preject Beacon between 16 January 2018 and 6
September 2015
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221 From time {o time between November 2017 and September 2019 ASIC asked or
directed NAB to provide information about the remediation scheme (including its scope
and the mannar in which compensation amounts were to be calculated), and its
progress In each Instance NAB provided the information sought and accepted
recommendations made by ASIC, including as o the scope of the KPMG independert
quality assurance review. NAB aiso proviged ASIC with copies of all of the reports

prepared by KPMG in connection with s assurance reviews.

222,  Thereport on 6 September 2015 (September Report) was the |ast remediation report
received by ASIC and recorded the following cutcomes for reviews within the onginal

scope:

Category Numbers in Bi-Monthly
Report

Bankers of Interest 61

Files for Initial Review 11,085

Files Referred to Second Review 2345 of 11,055

Completed Second Reviews 2,345 (100%)

Customers Contacted 2,101 (100%)

No Customer Response to NAB's communications 1,241 of 2,101

Customer Response — opt out of Remediation review 456 of 2,101

Customer Response — opt in to Remediation review 404 of 2,101

Customer Outcome - No Remediation required because 169 of 404

Customer not impacted by Remediation Event

Customer Outcome - determined that customer impacted 46 of 404

by Remediation Event and Remediation Offer accepted

Customer Outcome ~ determined that customer impacted 5of 404

by Remediation Event and Remediation Offer Sent
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Category Numbers in Bi-Monthly
Report

Customer Outcome ~ Remediation process Not Proceeded 184 of 404

because customer elected not to proceed with the

Remediation Process

Customer Outcome - Compensation Paid $1,432,086

Customer Outcome - Compensation Pending $264,352

223,  The September Report recorded the foliowing outcomes for reviews within the

Expanded Scope.

Category Numbers in Bi-Monthly
Report

Bankers of Interest 61
Files for Initial Review 4708
Files referred for Customer Contact 1,697 (100%)
Customers Contacted 1,697 (100%)
No Customer Response to NAB's communications G944 of 1,697
Customer Response — opt out of Remediation review 334 of 1,697
Customer Response — opt in to Remediation review 419 of 1,697
Customer Outcome - No remediation required because 159 of 419
Customer not impacted by Remediation Event
Customer Outcome ~ Remediation process Not Proceeded 211 of 419
because customer elected not to proceed with the
Remediation Process
Customer Outcome — determined that customer Impacted 40 of 419

by Remediation Event and Remediation Offer Accepted
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Category Numbers in Bi-Monthly
Report

Customer Outcome ~ determined that customer impacted 7 of 419

by Remediation Event and Remediation Offer Sent

Customer Outcome - Pending outcome 20t 419

Customer Outcome - Compensation paid (offer accepted) $608,603

224.  The September Report recorded the following outcomes for reviews within the GWS

Retro workstream.

by Remediation Event and Remediation Offer Accepted

Category Numbers in Bi-
Monthly Report

Bankers of Interest 26

Files for Initial Review 2.818

Files referred for Customer Contact 743 of 2 818

Customers Contacted 748 (100%)

No Customer Response to NAB's communications 433 of 748

Customer Response — opt out of Remediation review 91 of 748

Customer Response — opt in to Remediation review 224 of 748

Customer Outcome - No remediation required because 72of224

Customer not impacted by Remediation Event

Customer Outcome — Remediation process Not Proceeded 121 0f 224

because customer elected not to proceed with the

Remediation Process

Customer Outcome — determined that customer impacted 27 of 224
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Category Numbers in Bi-
Monthly Report
Customer Outcome ~ determined that customer impacted 2of 224

by Remediation Event and Remediation Offer Sent

Customer Outcome - Pending outcome 20f 224
Customer Outcome - Compensation paid (offer accepted) $565,438
Customer Outcome - Compensation pending (offer sent) $42 442

225 The September Report recorded the following outcomes for reviews within the Beacon

Retro workstream:

Category Numbers in Bi-Monthly
Report

Bankers of Interest 35
Customers Contacted (prior to any file review) 7,408
No Customer Response to NAB's communication 4368 of 7,408
Customer Response — opt out of Remediation review 1.040 of 7,408
Customer Response - opt In to Remediation review 2.000 of 7,408
Files for Initial Review 2,000 (100%)
Files referred for Customer Contact 742 of 2,000
Customer Outcome - No remediation required because 247 of 742
Customer not impacted by Remediation Event
Customer Outcome — Remediation process Not Proceeded 416 of 742
because customer elected not to proceed with the
Remediation Process
Customer Outcome — determined that customer impacted 520f 742
by Remediation Event and Remediation Offer Accepted
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Category Numbers in Bi-Monthly
Report

Customer Outcome ~ determined that customer impacted 16 of 742

by Remediation Event and Remediation Offer Sent

Customer Outcome - Pending outcome 11 of 742

Customer Outcome - Compensation paid (offer accepted) $1,023.832

Customer Outcome - Compensation pending (offer sent) $367, 731

226,  The September Report recorded the following outcomes for reviews within the Beacon

QA workstream

Category Numbers in Bi-Monthly
Report

Total Customers Contacted 957

No Customer Response to NAB's communications 753

Customer Response — opt out of Remediation review 79

Customer Response — opt in to Remediation review 125

Customer Outcome - No remediation required because 31 0f125

Customer not impacted by Remediation Event

Customer Outcome — Remediation process Not Proceeded Bg of 125

because customer elected not to proceed with the

Remediation Process

Customer Outcome ~ determined that customer impacted 40f125

by Remediation Event and Remediation Offer Accepted

Customer Outcome ~ determined that customer impacted 10f125

by Remediation Event and Remediation Offer Sent

Customer Outcome — Compensation paid (offer accepted) $176,395
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Category Numbers in Bi-Monthly
Report
Customer Outcome ~ Compensation pending (offer sent) $2,000

Findings of misconduct by NAB employees

227,

228.

230,

The action taken by NAB aganst employees who were investigated through the GWS
Investigation and Project Beacon included, in some cases, regucing or removing their
entittement to performance bonuses or terminating their employment. When NAB teok
action in respect of employees' bonuses it referred to this 8s imposing a “conduct gate *
Employees whao received an Amber Non-reversible Conduct Gate had their
performance incentives reduced by 25 per cent for a *full perfermance year * Employees
who recelved a Red Conduct Gate could not receive any bonus and also forfeited any
deferred equaty from any prior performance years,

Of the 60 bankers Investigated for potential misconduct and policy nen-compliance in
relation to the Introducer Program, 44 barkers were found to have engaged in
misconduct that was deemed sufficiently sericus as to warrant a2 Red Conduct Gate
being applied as consequence management The most common reason for a Red
Conduct Gate being applied was suspicion of fraud. Of those 44 bankers, 20 bankers
resigned or were terminated

NAB applied an Amber Gate to nine employees. The most common reason for an
Amber Gate was forwarding of documents to personal email addresses where there
was no financial gain received by the employee.

As regards the 16 NAB Bankers who are involved in these proceedings. all of whom
either resigned, were terminated andior received Red Conduct Gates, the following
types of misconduct were iderttified as supporting the application of a Red Conduct
Gate

(@) Banker 1 received a warning and Red Conduct Gate for:
()  failing to maintain arms-length relationship with Introducers as per pelicy,

(i)  receiving customer applications, verification documents and identification
documents from Introducers; and

(i) sendng confidential customer information to Introducers,
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Banker 2 was terminated for:

0

(1)
(iii)

()

v

receiving customer apglications, verification documents and identfication
documents from Infraducers,

sending confidential customer information to Introducers,

failing to meet customers face-to-face pricr to entering inte a credit
contract;

sendng and receiving confidential customer information to his personal
emai address, and

creating the email address "nabapplications@gmail.com" to send and
receive documents from Irtroducers.

Banker 3 receved a warrsng and Red Conduct Gate for:

(1)

(i)

(ill)

(v)

receiving customer applications, verification documents and identification
documents from Introducers;

on two occasions sending confidential customer information to
Introducers;

an one occasion failing to meet the customer at any stage during the
apphcation; and

receiving a blank "Introducer Consertt Form" signed by a customer.

Banker 4 resigned after NAB made findings that he had:

(0
()

()

()

v

failed to maintain arms-length relatanshep with Introducers as per palicy

received customer application, verificaticn documents and identification
documents from Infraducers,

sent confidential customer information to Introducers (including, on one
occasion, a custemer's internet logon and password),

sent confidental information to an Introducer and threatened legal action
if the Introducer disciosed that information to others; and

received confidental customer information from Introducers to his
personal email address



(e)

{n

(g

{n)
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Banker 5 received a warning and Red Conduct Gate for:

(1)  onone occasion falling to meet the customers at any stage during their
foan application,

(1) onone occasion recewing confidential customer Information from an
unknown third party,

(W) onone occasion recening signed and undated “Introducer Consent
Fom/s" from an unknown third party; and

(v)  onone occasion receving confidential customer information to her
personal email address.

Banker & resigned after being made aware that NAB was nvestigating concerns
that she had:

(1) received customer verification documents, identfication documents and
single signed pages from NAB forms from intreducers;

(i) failed to maintain arms-length relationship with Introducers as per policy,
(i)  sent confidental customer information to Introgucers;

(tv) failed to identdy a lraudulent payslip despite being aware of the
requirement to do an ABN check; and

(v) recorded faise contact detalis for several Introducers.

Banker 7 received a warnng and Red Conduct Gate for:

()  receiving customer verification documents from Introducers,

() failing to maintain arms-length relationship with Infroducers as per pelicy,
(i)  sendng confidentiai customer information to Introducers,

{~v)  using her personal ermail address to send and receive confidential
customer information to and from Introducers; and

(v)  onone occasion using anothet banker's Introducer number,

Banker 8 resigned after being made aware that NAB was investigating concerns
that he had



m

()

(k)
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received customer applications, verification documents and identfication
documents from Introducers,

failed to maintain arms-length relationship with Introducers as per palicy,

sent and recewved confidential customer information to and from
Introckicers ta his personal email address;

sent and receved infarmation to and from customers to his WeChat
account; and

faisely recorded a loan as being referred by an Introduces

Banker 9 was terminated for:

0]

()

(il

(V)

v

sendng and receiving confidential customer information to and from
Introcucers to his WeChat acoount;

receiving customer applications, verification documents and identification
documents from Introducers and third partes;

sendng and receiving corfidential customer information to and from
Introdlucers to his personal email address;

falsely recording a loan as being referred by an Introcucer, and

on one occasion manipulating loan applicaton details to avold the lean
being manually reviewed,

Banker 10 resigned after being made aware that NAB was Investigating
concerns that she had

(0

(i)
(i)
v

v

received emalis In relation to customer appications from a relative (Mr
Cha) whe was the principal of an Introducer,

failed to maintain arms-length relationships with Introducers as per policy;
sent confidert:al customer information to Mr Cho;
sent a customer's documentation to her personal email address; and

failed to record a conflict of interest with an Introducer,

Banker 11 recewved a waming and Red Conduct Gate for



U]

(m)

(n)

(o]
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()  falsely assigning loans to an Introducer that had been referred by a
broker, and

(W)  recewing customer applications, verification documents and identification
documents from Introducers and brokers.

Banker 12 was terminated for;

()  sendng confidential customer Information to and from Introducers 1o hes
personal email address,

()  recelving customer verification decuments from an Intreducer, and

(W)  recording incorrect customer and referrer contact details on customer
files

Banker 13 resigned after being made aware that NAB had feund, or was
Investigating concerns, that she had.

(1)  sentand receved confidential customer information to and from
Introducers 1o her personal email address,

(1)  onone occasion falsely recorded loans as being referred by an
Introducer

(i)  coluded with Introducers to create false documents; and

(v) processed loans supported by false documents.

Banker 14 recewved a waming and Red Conduct Gate for:

(1) failing to maintain arms-length relationship with Introducers as per policy,

()  sending conficential customer information to Introducers and third parties,
and

() sending and receiving confidential customer information to and from
Introducers to his personal email address

Banker 15 recewved a waming ard Red Conduct Gate for.

() failing to mairtain arms-length relationship with Introducers as per policy;



{p)

(i)

(iii)
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receiving customer applications, verification documents and idzntification
documents from Introducers; and

sendng and receiving corfidential customer infarmation to and from
Introducers.

Banker 16 was terminated for;

0]

(1)

(i)

(V)

v)

(v}

receiving locan referrals and customer venfication documents from her
partrer,

falling to record & conflict of interest with a third party.

failing to record hers position as a company secretary with a Hong Kong
company,

abtaining a financial advantage from her position as a company secretary
with 2 Heng Kong compary,

falsifying office credit veuchers: and

accessing her ovn Siebel profile in breach of policy {Siebel being a NAB
system).

231, Intaking acbon agairst the following NAB Bankers, NAB made specific reference 1o
their conduct in relation to the following loans which are the subject of these

proceedings
e o |
Banker 1 RNOOO10758792
Banker 2 RN00010852285
Banker 6 RNQOO10854552
Banker 8 RN00010958405
Banker 8 ANDOD10820166
Banker 8 RN00J10670058
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Banker 9 ANDO010846633
Banker 9 ANDO010816174
Banker 11 RNCO011005876

In July 2018, ASIC banned Mr Awad (who is one of the 16 NAB Bankers xdentified inthe
present proceedings) from engaging in credi actvities and providing financial setvices
for a period of seven years Mr Awad was found to have given NAR false payslips,
letters of employment, and entered false referrer contact details in NAB's lending
systems in multiple home loan applications. A majority of the false documentation
submitted to NAE by Mr Awad was provided to hum by a real estate agent who was
previously registered as an Introducer (and is one of the 25 Relevant Introducers
identified in the present proceedings)

NAB co-operation with the authorities

233

234,

235

235

237,

238

On 21 December 2015, NAB first wrote ta ASIC reporting its findings of banker fraud
and “potential control breakdowns” in the NAS Introducer Program in the GWS area,
invelving the loan origination and applicaton process and income verification
procedures for both personal loans and home leans

On 20 January 2016, the SERP met to consider whether the conduct identified in GWS
should be breach reported to ASIC in accordance with s 9120 of the Corporations Act

On 3 February 2016, NAB formally reported te ASIC under s 9120 of the Corporations
Act in relation to matters identified by NAB through the GWS Investigation

On 17 August 2016, the SERP mel to consider the findings of the Retail Assurance
Review. It ncted the outcome of the review and that further assessments were
continuing.

OCn 31 August 2016, NAB submitted a further breach report to ASIC under s 9120 of the
Carporations Act relating to the lindings of the Retail Assurance Review

An Enterprise Operational Risk and Compliance memorandum dated 14 December
2016 indicated that. as a result of the findings of the Retall Assurance Review, NAB's
Business and Private Banking division had commenced a similar review of barkers in
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that division (i e the Business Assurance Review) and it was apparent from the findings
at that date that

(@) some Intreducers who had forwarded information to NAB did nat hold an ACL
and were not authorised by an Australian Credit Licensee; and

(b} in the majority of cases the Introducer atso acted as & broker for NAB and aid
hold an ACL

On 21 December 2016, the SERP met and considered whether the findings of the
Business Assurance Review constituted a continuance of the event breach reported to
ASIC in August 2016, or whether another breach report was required The SERP
determined that the activities were similar enough in nature to these already reported to
ASIC in August 2016, and that the evidence of further activities should be provided by
way of a status update to ASIC. In January 2017, NAB notified ASIC of the initial
findings of the Business Assurance Review,

From 2016 to 2018, NAB provided pericdic updates to ASIC regargding its investigations
and remedial action taken in relation to the reported Introducer miscenduct, including
additional Issues and possible contraventions of NAB polices and legal requirements
identified during its investigations

In relation to NAB's customer remediation scheme, NAB provided ASIC with drafts of its
scheme plan before it implemented the schame and then bi-monthiy progress reports
post-implementation.

Sinoe the commencement of these proceedings, NAB has continued to work co-
operatively with ASIC including through the production of documents.

NAB admitted to the contraventions the subyect of the proceeding at the eartiest
available opportunity

Prior contraventions

244

As at 4 May 2020 NARB has not previously been found liable for any pnor contraventions
of the Natloral Credit Act
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Corrective measures and enhancement

Investigations and responsive achon

245 NAB undertook several investigations throughout the Relevant Pericd into the

2485,

247,

245,

Introducer Program, Including the:

(@) Task Force into the Infroducer Program, commenced in around September or
Octeber 2015, reported December 2015

(D) internal audit into Introducer Pregram, reported March 2016 with interim
pregress updates in December 2015 and January 2016

{c) KPMG GWS Investigaticn, which commenced 11 December 2015 and reported
In danuary 2016 {draft report) and June 2016 (final report) (with these reports
being in the same terms in relevant respects except for some minar changes in
the latter report relating to KPMG's identification of twe further bankers in the
GWS region for investigation),

) Retaii Assurance Review (which led to Project Beacon) cocurred in arcund
June to July 2016 Project Beacon concluded when investigations continued
under the ambit of Project Winnow

As part of NAB's Retail Assurance Pregram (first-line Risk) relating to Introducers for
financial year 2016, enhancements were made to the assurance methedologies,
including

(@) ceployment of new assurance methodologies to identify Introducers with
potential conduct or compliance ssues, and

(b) Increased focus on existing Introducers who had infreduced substantial velumes
(greater than 50 loans)

The Project Winnow Steering Commetiee met roughly once & month from 27 October
2016 to December 2017 It was compnsed of approximately 10 members from a rangs
of areas of NAB, Including senior executives from Broker Partnerships, Personal and
Business Banking and the General Manager of the Intraducer Channet

A number of the processes NAB undertook between arcund October 2015 and June
216 yelded numercus, and often overlapping, recommended actions to address,
among other things, govemance and control gaps in relation to the Introducer program
The recommendations were not all actioned at the time they were made Rather, the
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recommendations from these processes were consxierad and actioned through some of
the work streams in Project Winnow after it was established in Cctober 2016 (save for
thase already actiored, as identified above)

in late 2018, NAB Risk Performance was commissioned to undertake a ‘thematic
review" of the Introducer Pregram to determing if the risk reward trade-off was within
NAB's risk appetite and whether the Introducer Pregram pravided sufficient customer
benefit to justify ongoing management aof the risk.

Improvement of conlrals applicabie to the Introducer Program

250.

251

252

253,

254

285

286

257.

From Decamber 2015 NAB infroduced a requirement that Introducers come from
particutar Industries such as accountancy, financial planning, real estate and law.
Haowever, the termination of Introducers outside these industries was only compieted by
February 2018.

In January 2016, KPMG recommended to NAE that 1 introduce a reporting and
compliance review process for current Introducers, allowing bankers andlor customers
to report concerns about Introducers.

KPMG also recommended to NAB in January 2016 that it Introduce an annual
compliance sign off process by bankers far each of their Introducers Including an annual
or bx-annual meeting.

NAB addressed KMPG's recommendations set out in paragraphs 251 and 252 above
by way of the measures descnbed in subparagraphs 257(1) and 257(m) below, which
NAB implemented through Froject Winnow

In mid-2016, NAB appointed a general manager with accountablity for the introducer
Program across the organisation.

In June 2016, NAB ceased receiving referrals from Introducers of foreign loan
applicants

In around mid-July 2016, NAB ceased the on-boarding of further Introducers. On 2
Navember 2016, NAB re-opened its Introducer Program to new direct Introducers.

Tne following changes were made to the Introducer Program between late 2015 and
fate 2018!

(a) effective from about December 2015 the critena applied to the selection of
Introducers were tightened,
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from about February 2016 provided education and upskilling of retail sales
leaders on intreducer policies, regulations and engagement protocols,

from April 2016 NAB performed a data matching review on a & monthly basis to
identify possible conflicts of interest and situaticas that require a more detailed
Investigation in relation to lending referred via an Introducer. These reviews
looked for similarities between Introducers and bankers - address andlor bank
account detalls. and

from July 2016, the Personal Banking secend line risk team commenced
providing Increased oversight over the Introducer channel, including by
unclertaking quarterty reviews of

(1)  selkected Introducers to validate quality of loans, and

(i)  bankers with high numbers of loans referred by Introducers. including a
continuation of prior assurance reviews of bankers vath high sales
incentive results;

by October 2016 had strengthened communmcation to frontline bankers
explaining acceptable behaviour and ciarity on what “spot and refer” means:

between late 2016 to early 2018, the on-boarding process and due diligence
procasses for Introducers were re-designed to ensure NAB better undersiood
each Introducer and the origins of each of the referrals,

from late 2016, Introducers were requred to hold a professional accreditation,
operate in a professional industry with 2 natural link to financial services, have
an ABN, operate from a commercial premises and have a legitimate website
Additional checks were also undertaken including AUSTRAC identity checking
and canfirmation;

NAB reviewed the on-bearding and due diigence practices of the three NRPs
(Nexus Pariners, Tomorrow Finance and Capital Growth) and in about October
2016 requested Improvements to thesr existing processes;

between late 2016 to early 2018, NAB reviewed existing broker and Introducer
arrangements to ensure they were operating within their statutory authorisation;

from November 2016 to December 2018 NAB implemented improvements ta its
Internal reporting capabilites regarding the Introducer Program. Including the
following measures:



(%)

0
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Introducer/banker menitoring repoerting to uplift the detection of fraud and
conflicts of Interest between Introducers and bankers;

from October 2017, trangulated reporting fo monitor changes in barker
and Intreducer performance and behaviowr; and

a strategic reporting solution utilising dashboards and reports within
NAB's customer relationship management database used for everyday
management of the Intreducer channel (known as Salesforce) and NAB's
management reporting tool (knewn as Tableau) to demonstrate
Introducer portfolio performance and trends and emerging issues with
respect to loan referrals through the Intraducer channe!, inctuding loan
appbeation volumes, settled foan volumes, arrears, churn rates (re.
borrowers changing loan products), spikes in the volume of loans
anginated by specific Introducers of ntroducer/banker combinations and
fraud reporting. In January 2019 NAB's intemal audit team signed off on
the implementation of the reporting soluticn

in late November 2016 NAB modfied its Introducer agreements, inciuding by,

(0

()

{uil)

ending the practice of self-referring (where an Introducer could be
rewarded for intredusing their awn home loan),

introducing "claw-back” to allow NAB to claim back moneys where
Introducers were determined to have engaged in misconduct; and

infroducing attestation requirements so that each Introducer was required
to attest that they understood their abligations and in particular the spat
and refer exemption (in partcular, that they were only exempt from creait
counsealling and advice requirements if they did no more than provide the
name and phone number of a customer fo an appropriate NAB banker);

from October 2017, NAB employed a team fo monidor and review Introducers
The team conducted sampie testing of Introduced lending applications on a
regular basis to morstor Introducers’ conduct and followed-up customers to
ensure that the customer was actually genuinely introduced to the bank by the
Introducer and that the application was in order

from October 2017, NAB employed five new business development managers
{one In Queansland, and two In each of Victora and New South Wales) who
were responsible for investigating potential compliance concems identified by



258,

289.

260.

125

78

the Introducer monitoring team and conducting annual on-site compliance
reviews of Introducers; and

n) from about Novernber 2017 NAB introduced a new mandatory Introducer “e-
learn” unit for s bankers, with the first wave of due dates being 28 February
2018

On 13 February 2017, NAB re-opened its Introducer Program to new Introducers via
NRPs

As a result of the above measures, including the narrower critena for on-boarding
Introducers and the termination of non-active Introducers, the number of direct and
indirect Introducers was cut from a peak of about 8,000 to 1,398 as at March 2018. NAB
terminated its contracis with around 7,000 of is former Introducers as at March 2018

NAB moved resporsibility for the on-boarding of Introducers away from Indwvidual
bankers who were to be referred loans by these Infroducers, to a separate team, by
March 2018

Change fo training provided to bankers regarding the Infroducer Program

261, The KPMG January 2016 Report recommenced fraud awareness training for all
bankers and teams engaged in approving applications and reviewing lean files

262, By February 2016, NAB had undertaken education and upskilling of retall sales leaders
on Intraducer policies, regulation and engagement protocols.

263, The Chief Risk Officer's report for June 2016 suggests that *policy and control
improvemeants had raised awareness by staff n idantifying fraudulent documentation”.

264 InNovember 2017, mandatory training for bankers engaged in the Introducer Program
was introduced,

Monitoring of the Intracucer Frogram

2685 Inthe KPMG January 2016 Report, KMFG indicated that a potertial contral
enhancement that NAB couid consider was the use of data analytics to :gentify and
review all loans repracessed on multiple occasiorrs (e g more than 5 times)

286.  InMarch 2016, NAB moved the Personal Banking Introducer Assurance Testing

framework from time specific {e.g. 6-months on beok] o risk-based This change In
approach led to NAB implementing the Retail Assurance Review through which NAB
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identified that the conduct issues relating to the Introducer Program were not confined
to the GWS region and other isolated cases,

In June 2016 Senior Risk Executives within NAB's Personal Banking division
recommended:

(a) investigating new controls to be performed by EST customer services to include
checking the veracity of documentation, and

(b) reviewing current and proposed future fraud detection capabilities.

The Root Cause Analysis that NAB performed throughout Project Winnow also
concluded that new controls or a re-design of existing controis was required to address
problems such as identification of fraudulent documentation, validation of inaccurate
information and ensuring loan funds were used in accordance with the stated purpose,

Commission structure

269.

270.

271.

272,

On 1 October 2016, NAB replaced the SSI Scheme with the Customer Experience
Incentive Program (CXI). CX still provided for the payment of bonuses based on the
value of loans sold.

Subsequently, NAB transitioned bankers, {excluding bankers employed as "Home
Lending Specialists”) and branch managers to the Group Short Term Incentive (STI)
Plan whereby the variable pay component available to these employees is determined
by the employee's individual performance scorecard. The scorecard places less
emphasis on sales volumes and Is assessed against vanous metrics across an
employee's role description This change took effect for branch managers on 1 Cctober
2017 and for bankers on 1 October 2018

On 1 October 2018 bankers employed as Home Lending Specialists (a title that applies
to @ small proportion of bankers involved in processing home loans) were transitioned
from CXI to the "HLS Specialist Plan" whereby the variable pay component available to
them is determined by an individual performance scorecard multiplied by a target
incentive.

In January 2017, NAB Introduced "Retail Customer Experience sales Incentives
monitoring” which focussed on reviewing the conduct of bankers with high sales
volumes for misconduct, including the type the subject of these proceedings, with any
concerns to be escalated to NAB Management Assurance for further investigation.
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Termination of introducers

273,

274

275,

By 20 January 2016, as a result of the findings of the GWS Investigation, NAB had
terminated its agreements with two Introducers

By 18 August 2016, as a result of the findings of Project Beacon, NAB had suspended
the commussion payments for the 74 Infroducers nvolved and had taken the following
action against 1s Introducers:

(a) 41 were terminated immediately:

[{+)] 23 were given 30-day termiration notifications:

{c) 3 were refecred to their NRP for further investigation,

() 5§ had been terminated prior to the commencement of Project Beacon; and
() 2 received warnings

In November 2016, NAB commenced the process of terminating around 3 000
Intreducers who were either dormant or not from preferred industries. By Apnl 2017,
NAB had terminated around 3,700 Introducers and 100 whao were identified as being
involved in misconduct entified within Project Beacon,

Action against employees

276.

277.

278,

NAB took swift initial action against those igentfied as having engaged in misconduct
through the GWS Investigation and Project Beacon:

By 21 December 2015, NAB had dismissed five bankers the subyect of the GWS
Investigation following investigation into suspected fraudulent loans referred through the
Intreducer Program, Including & branch manager who had, on multiple occasions,
accepted documents from an Introducer as verification to support lending appiications
rather than from the customer directly

By 11 January 2016, as a result of the GWS Irvestigation, NAB had

(a) dismissed six bankers (including three Branch Managers). including Mr Awad,
being ane of the NAB Barkers identified in these proceedings,

{b) recuced the eligibility for sales incentives of four bankers, including the
Regonal Executive for GWS (to reflect his accountability as leader of the
regan) and two Branch Managers by applying an Amber Non-reversible Gate,
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{c) recuced the eligibility for sales incentives of two bankers, including another
Branch Manager, by applying an Amber Reversible Gate.

279, Inaddition, by around August 2016, within approximately one month of commencing the
Project Beacon investigations NAB had taken the following action against its
employees:

(a) & were dismssed,
(D) 5 resigned.

{c) 5 recelved Red Conduct Gates (the highest form of consequence
management),

(d) 3 received Amber Conduct Gates;
(e 2 were considered as not requinng further action; and
() 1 remained to be interviewed
280. By Cctober 2016 an additicnal:
@) 1 banker was dismissed,
() 4 recelved Red Conduct Gates,
©) 10 receved Amber Conduct Gates,
{d) 4 were considered as not requinng further action,
{e) 4 remamned to be finalised

281, By Apnil 2017, NAB was reparting fo the Personal Risk Maragement Committee that the
banker review related to the GWS Investigation ang Project Beacon had been
completed

Whether NAB is likely to engage in further contraventions

282, On 25 March 2018, NAB announced that it would end its Introducer Program and cease
making referral payments to Introducers, effective 1 Octeber 2019,

283,  NAB explained its decision to end the Introducer Program to ASIC as follows!
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ANNEXURE B - NAB’S REVISED PENALTIES TABLE
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Borrower | ﬁ?“’“ 3. Yeng 10, 11 Yes Yes No $150,000.00 | $93,750.00 |  -856,250.00
Borrower 2 | o Zhou & Yang 13,14 Yes Yes No $150,00000 | $9375000 |  -856,250.00
Boerower 3 z'*;ﬁh““ & Yang 162, 163 Yes Yes No $150,00000 | $03.75000 |  -$56.250.00
Barrower 4 ﬁf‘“’“ e 33,34 Yes Yes No $150,00000 | $0375000 |  -$56,250.00
Borrower 5 [ L Zhow & Yang 207, 208 Yes Yes No $150.000.00 | $03.75000 |  -$56.250.00
Bofrower 6 Zlf Zhou & Yang 222,223 Yes Yes No $150,00000 |  $03.75000 |  -856.250.00
Borrower 7 L"z,' Zhou & Yang 130, 131 Yes Yes No $150,00000 | $03.75000 |  -856.250.00
Barrower 8 Izﬁom‘"' Yang 188, 189 Yes Yes Yes $150,00000 | $75,00000 |  -875,000.00




Borrower 9

L1 Zhou & Yang
Zhao

233,234, 235,
236

Yes

130

Yes

No

$300,000.00

$131,250.00

-$168.750.00

Borrower 10

(Ryan} Yufeng Liu
& John Ha T/A as
Ha Yeung & Co

67. 68,69

Yes

Yes

No

$225.000.00

$112.500.00

-$112.500.00

Borrower 11

(Ryan) Yufeng Liu
& John Ha T/A as
Ha Yeung & Co

152,153

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 12

(Ryan) Yufeng Liu
& John Ha T/A as
Ha Yeung & Co

203, 204

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 13

{Ryan) Yufeng Liu
& John Ha T/A as
Ha Yeung & Co

98, 99, 100

Yes

Yes

No

$225,000.00

$112,500.00

-$112,500.00

Borrower 14

(Ryan) Yufeng Liu
& John Ha T/A as
Ha Yeung & Co

40, 41

Yes

Yes

No

$150,000.00

$93.750.00

-$56,250.00

Borrower 15

(Richard) Yinghan
Yang & Qixia Ma

120, 121

Yes

Yes

No

$150,000.00

$93,750,00

-$56,250.00




Borrower 16

{Richard) Yinghan
Yang & Qixia Ma

122,123

Yes

131

Yes

No

$150,000,00

$93,750.00

-$56,250.00

Borrower 17

{Richard) Yinghan
Yang & Qixia Ma

126, 127

Yes

Yes

No

$150,000.00

$93.750.00

-$56,250.00

Borrower 18

{Richard) Yinghan
Yang & Qixia Ma

59, 60

Yes

Yes

No

$150,000.00

$93,750.00

-856,250.00

Borrower 19

(Richard) Yinghan
Yang & Qixia Ma

149, 150

Yes

Yes

No

$150.000.00

$93.750.00

-$56,250.00

Borrower 20

Adrian McVithe &
Dragon Australia
Pty Ltd

35.30

Yes

Yes

No

$150.000.00

$93,750.00

-$56.250.00

Borrower 21

Adnan McVittie &
Dragon Australia
Pty Ltd

56, 57

Yes

Yes

No

$150.000.00

$93.750.00

-$56,250.00




Borrower 22

Adnan McVittie &
Dragon Australia
Pty Ltd

102, 103

Yes

132

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 23

Adnan McVittie &
Dragon Australia
Pty Ltd

75,76

Yes

Yes

No

$150,000,00

$93,750.00

-$56,250.00

Borrower 24

Swina Hardiman &
Juliana Goutama
T/A Yue &
Goutama

115, 116

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 25

Swina Hardiman &
Juliana Goutarna
T/A Yue &
Goutama

169, 170

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 26

Min Yu & Black
Capital Pty Ltd

64, 65

Yes

Yes

Yes

$150,000.00

$75.000.00

-$75,000.00

Borrower 27

Min Yu & Black
Capital Pty Ltd

113,114

Yes

Yes

Yes

£150.000.00

$75.000.00

-$75.000.00




Borrower 29

(Doris) Yingying
Zhu & {Robin)
Libin Yang

253,254

Yes

133

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 30

(Deris) Yingying
Zhu & Aire Group
Pty Ltd

4.5.6

Yes

Yes

No

$225,000.00

$112.500.00

-$112.500.00

Borrower 31

{Diana) Xiaozhou
Zhou & Qixia Ma

95, 96

Yes

Yes

Yes

$150,000.00

$75,000.00

-$75,000.00

Borrower 32

(Diana) Xiaozhou
Zhou & EMI
International Pty
Ltd

18], 182

Yes

Yes

No

$150,000,00

$93,750.00

-$56,250.00

Borrower 33

{James) Zhengtao
Yi & Tianyi Huang
T/A Tianyt Corp

49, 50

Yes

Yes

No

$150,000.00

$03,750.00

-$56,250.00

Borrower 34

(James) Zhengtao
Y1 & Haven Media

Pty Ltd

167, 168

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00




Borrower 35

(Linda) Woo-Yung
Jung & Inline
Business Consulting
Pty Ltd

229, 230

Yes

134

Yes

Yes

$150,000.00

$75,000.00

-$75,000.00

Borrower 36

Lei Zhou & Wise
Figures Pty Ltd

133,134

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 37

(Rebecca) Choon
Lin Kow & Jalin
Realty International
Pty Ltd

142, 143

Yes

Yes

No

$150,000.00

$93,750.00

-$56,250.00

Borrower 38

{Rebecca) Choon
Lin Kow &
Yarrabank
Consultant Pty Ltd

16,17, 18

Yes

Yes

No

$225,000.00

$6,300,000.00

$112,500.00

$3,787,500.00

-$112,500.00

-$2,512,500.00




