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Executive Summary – MIGA’s position 

1. As a medical defence organisation and medical / professional indemnity insurer MIGA endorses the need 
for and value of appropriate internal dispute resolution (IDR) processes.   

2. An appropriate IDR process is tailored to the nature of the products, services and sector it deals with.  It 
must be fair, sensible and practical, with the right balance of consumer protection and both business and 
sector realities.   

3. A range of proposed updates to RG 165 are inappropriate for medical indemnity insurance where they  
- Fail to recognise the unique nature of medical indemnity insurance and the nature of the products 

and services it provides to the medical profession 
- Respond to problems unrelated to medical indemnity insurance 
- Impose obligations which are ill-suited to medical indemnity insurance.   

4. MIGA’s position is  
- Medical indemnity insurance should be excluded from the proposed updated RG 165 
- The current RG 165 should remain in place for medical indemnity insurance pending  

o Implementation of upcoming medical indemnity insurance legislative reforms  
o Detailed consideration whether any changes to the existing  RG 165 for medical indemnity 

insurance are warranted 
- If changes are warranted to RG 165 for medical indemnity insurance, a bespoke regulatory guide for 

IDR in medical indemnity insurance should be developed from the existing RG 165 in consultation 
with industry stakeholders, including MIGA. 

5. MIGA’s position is based on 
- The unique nature of medical indemnity insurance as compared with other lines of retail general 

insurance – this has already been recognised by the intended exclusion of medical indemnity 
insurance from product design and distribution obligations applying to other lines of retail general 
insurance  

- Proposed RG 165 updates arising out of concerns emerging in first party retail insurance contexts, not 
professional indemnity and third party insurance, the latter of which reflects medical indemnity 
insurance products  

- A range of practical problems which the proposed RG 165 updates offer for medical indemnity 
insurance business.   
 

MIGA’s interest 

6. MIGA is a medical defence organisation and medical / professional indemnity insurer advising, assisting 
and educating medical practitioners, medical students, healthcare organisations and privately practising 
midwives throughout Australia.   

7. With over 34,000 members and a national footprint, MIGA has represented the medical profession for 
almost 120 years and the broader healthcare profession for 16 years.    

8. It contributes to industry engagement on insurance regulatory issues, including ongoing development of 
medical indemnity insurance reforms and other general insurance reform proposals, most recently 
Treasury’s consultation on disclosure in general insurance and proposals for the removal of the claims 
handling exemption.   
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15. In addition, medical practitioners working in the public healthcare system can obtain cover from state or 
territory schemes, which do not face retail insurance obligations that apply to medical indemnity insurers 
such as MIGA.   

Different nature of the market 

16. The makeup of the medical indemnity insurance market is very different to that of other lines of retail 
general insurance.   

17. Medical indemnity insurance involves a small number of insurers (five in total) offering a similar insurance 
product to a sophisticated market with a limited number of insureds who are required as part of their 
registration to have professional indemnity insurance cover.  It also has active professional interest 
groups, highly engaged with medical indemnity insurance and who have been closely involved with 
ongoing reform initiatives.   

18. This is very different to other retail general insurance products, usually offered by a larger pool of insurers 
across the Australian population, which does not involve compulsory cover and which vary considerably in 
the coverage they offer.   

Differences in product and services offered 

19. The nature of insurance cover offered by medical indemnity insurance is comparable to other lines of 
professional indemnity insurance, which do not face retail general insurance obligations.   

20. The compulsory nature of this insurance and the minimum product standards mean there are significant 
consistencies in cover offered by the small number of insurers in the market.   

21. The variation in specialties and practice scope of medical practitioners mean there can be considerable 
differences in underwriting and pricing considerations between specialties and scopes of practice.   

22. In addition, medical defence organisations such as MIGA provide a broader offering than medical and 
professional indemnity insurance.   

23. MIGA provides medical and professional indemnity insurance through Medical Insurance Australia Pty Ltd, 
which is a wholly owned subsidiary of the doctor owned mutual not-for-profit MDASA Ltd.  MIGA 
comprises of these two organisations, which provides a range of membership services and benefits to 
doctors, such as medico-legal advice, risk management and education.   

24. The issues it deals with for its insureds are not just the conduct of matters requiring insurance cover, but 
rather a range of matters around doctors in practice.   

Regulatory, market and product differences warrant different IDR processes 

25. The very different nature of medical indemnity insurance as compared with other lines of retail general 
insurance means careful sector-specific consideration is required before imposing broader retail general 
insurance obligations on medical indemnity insurance.   

26. What is proposed under the updated RG 165 involves significant risks of  
- Responding to issues which do not arise in medical indemnity insurance 
- Creating conflicting obligations under different regulatory regimes 
- Imposing regimes which do not fit well with the products and services offered.   

27. MIGA believes the necessary sector-specific consideration has not occurred.  What is proposed through 
RG 165 responds to issues which do not arise in medical indemnity insurance.  It poses risks of creating 
conflicting obligations and imposing new obligations which do not fit well with the products and services it 
and other medical indemnity insurers offer.  This is exacerbated where reforms to medical indemnity 
insurance regulation, particularly around the Premium Support and Universal Cover obligations schemes, 
remain to be finalised.   

28. Treasury’s decision to exclude medical indemnity insurance from proposed general insurance product 
design and distribution powers, and ASIC intervention powers, is a recognition of the unique nature of this 
line of insurance.  It suggests consideration ought to be given to excluding medical indemnity insurers 
from the updated RG 165 on the same grounds.  In this context imposing additional obligations adds 
additional complexity and potential confusion.    
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47. To require such a fundamental change requires a compelling case.  That has not been offered for medical 
indemnity insurance.  As set out below, the proposal raises a range of other concerns, uncertainties and 
risks of adverse, unintended effects.   

 
The scope of a complaint - raising issues vs dissatisfaction / connection with financial product 

48. The broadening of the scope of complaints falling under IDR processes raises significant issues around 
what is ‘dissatisfaction’ constituting a complaint.   

49. The clarification that staff grievances or work-related problems, simple requests for information and 
comments made when a response is not required (i.e. surveys or bringing matters to an organisation’s 
attention) are not meant to be caught by IDR processes is helpful, but insufficient.   

50. There is a broader range of potential issues which could be raised by insureds or prospective insureds in a 
medical indemnity context which may or may not meet the definition of a complaint.   

51. For example, it is unclear whether the following would be considered ‘complaints’ relating to products and 
services in medical indemnity insurance 
- Querying initial and renewal terms for insurance cover, particularly around premium – at what point 

is this an engagement with an insured or potential insured, and at what point is it dissatisfaction 
constituting a complaint? 

- Expressing frustration at the nature of insurance coverage limitations or third party processes – at 
what point is this not directed at MIGA, given it is outside its control, and at what point does it 
become dissatisfaction constituting a complaint? 

- Wanting MIGA to do more in relation to the products and services it offers – at what point is this 
engagement with MIGA, and at what point does it become dissatisfaction? 

52. In addition, MIGA is concerned about the extent to which an expanded scope of IDR complaints and data 
collection will capture complaints around its non-insurance products and services.  This includes risk 
management, education, industry advocacy or other professional engagement.   

53. Whilst s 912A of the Corporations Act 2001 (Cth) limits retail insurance complaints falling under IDR 
processes to those made by retail clients in connection with the provision of financial services, there 
would be a range of views about whether non-insurance products and services may be connected in some 
way with providing insurance products or services.   

54. For example, is a complaint about MIGA risk education required to be undertaken as a condition of 
insurance, or recommended during a professional disciplinary process covered by medical indemnity 
insurance, something in connection with its financial services?  If it is, this is an unnecessarily broad range 
of potential complaints or dissatisfaction which MIGA would be required to deal with under IDR processes. 
Such processes are inappropriate for dealing with issues relating to the content of education.   

55. Accordingly the breadth of product and service offered by MIGA exacerbate uncertainties around 
‘complaint’ definition in the medical indemnity insurance context, making retention of the five day 
exclusion of complaints resolved from IDR processes an imperative.   

 
Issues arising from nature of cover 

56. Much of MIGA’s work involves providing cover for third party liability claims, covering expenses associated 
with regulatory, disciplinary and investigative processes and providing medico-legal and risk management 
advice relating to the products and services it offers. 

57. This means a broader definition of complainant requiring an IDR processes means a wide range of things 
well beyond MIGA’s control are caught by IDR processes, which are an entirely unsuitable forum for 
resolving such issues.   

58. If ‘dissatisfaction’ arises, it is more often amidst a stressful legal process MIGA is assisting its insured with, 
or going to the nature of medical indemnity insurance regulated under the Federal Government schemes.   

59. For example, an insured may express dissatisfaction about  
- Actions of a court, tribunal, regulator or investigatory body, or other parties involved in those 

processes 
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- Matters involving the operation of the Federal Government scheme, such as the Premium Support 
Scheme or Insurer of Last Resort obligations 

- Things that MIGA does not cover, such as a civil claims covered under state and territory insurance 
regimes where MIGA only provides cover around various other proceedings and investigations, where 
the insured seeks MIGA’s intervention in a civil claim it has no role in. 

60. The five day exclusion assists in explaining to insureds MIGA’s role and both what it can and cannot do.  
Abolishing it means all these matters will often need to be treated as complaints requiring IDR processes, 
which is unwarranted and inappropriate.   

 
Providing both retail and non-retail products to same insureds 

61. MIGA provides both medical indemnity insurance and professional indemnity insurance to medical 
practitioners and the healthcare sector. 

62. A medical practitioner may hold both a medical indemnity insurance product and a healthcare 
professional indemnity insurance product.  The former would fall under RG 165 as a retail product, the 
latter would not.   

63. This creates significant issues for MIGA’s staff in determining whether a complaint relates to a retail 
product, and thereby falls under RG 165 and its IDR requirements, or if it does not.   

64. The problem becomes even more acute given MIGA’s medical indemnity insurance policy for medical 
practitioners provides both retail and non-retail general insurance cover.3 

65. For example 
- Coverage related to third party liability claims against a medical practitioner, or other disciplinary and 

administrative proceedings involving them, is retail general insurance cover and regulated by RG 165 
- A range of other insurances under MIGA’s Medical Indemnity Insurance Policy, including employment 

/ industrial disputes, loss of documents, protection of reputation, professional relations expenses and 
mandatory breach notification, arguably fall outside the scope of retail general insurance cover, and 
would not be regulated by RG 165.   

66. Inevitably this creates significant challenges for MIGA staff determining what is a complaint falling under 
RG 165 and what is not.   

67. Even more importantly retail cover can interact with non-retail cover, such as 
- Disciplinary proceedings and an employment dispute arising out of the same circumstances 
- An administrative process via the Office of the Australian Information Commissioner involving an 

insured arising out of the same circumstances as assisting the same insured with mandatory data 
breach notification. 

68. In those situations, it could prove very difficult to work out what is a complaint relating to the retail 
insurance component, what is a complaint relating to the non-retail insurance component and 
consequently whether to apply RG 165 to any or all of the complaint.   

69. Again MIGA believes that retention of the five day exclusion for complaints resolved assists significantly in 
navigating these uncertainties, and should be retained.   
 

Impeding quick resolution of matters 

70. MIGA is concerned that the proposed changes to RG 165, particularly around data collection, will 
aggravate insureds, where they contemplate collecting a range of additional data at the time of initial 
complaint.   

71. These changes pose significant risks of making more of the issue than the insured intended.   

72. They also distract from pursuing complaint resolution and turns the focus to data collection.   

73. Staff dealing with dissatisfaction must be empowered to try and resolve the issue then and there where 
possible.  This is impeded by updated RG 165 data collection requirements.   

                                                
3 The latest version of MIGA’s policy wording for medical practitioners which offers both retail and non-retail general insurance is available 
at www.miga.com.au/MIGA/media/MIGA/Policy%20Documents/2019-doctor-policy-wording.pdf 
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74. Although some data may already be held for an existing insured, this is not the case with a prospective 
insured.   

75. Seeking further demographic data when a complaint is made, rather than focusing on the issue at hand, 
poses significant risks of causing further frustration for insureds and prospective insureds, particularly if 
reluctant to provide the necessary data.   
 

Complexity of underwriting considerations 

76. Medical indemnity insurance involves a very different range of underwriting and pricing considerations as 
compared with other lines of general retail insurance.   

77. There are significant differences around underwriting and pricing amongst medical practitioners 
depending on specialty and scope of practice.   

78. The Federal Government contracts and proposed new legislation impose specific requirements under the 
Insurer of Last Resort provisions. 

79. As set out above, there are already issues around when something is considered a ‘query’ or ‘engagement’ 
around pricing or underwriting considerations on the one hand, and when it is considered a complaint on 
the other.   

80. Removing the five day exclusion for complaints resolved could significantly increase the number of 
matters requiring an IDR processes around underwriting or pricing considerations.  They are things which 
may merely relate to negotiation of an offer of cover itself, scope of cover or price in an individual context, 
without raising any broader systemic issues.   

 
Issues arising from how business is conducted   

81. Medical indemnity insurance does not operate on mass market online / telephone model for seeking 
cover and providing services. 

82. Instead it engages closely with the market it insures at each of profession, specialty, group and individual 
levels.  This includes professional events, seminars and conferences. 

83. The updated RG 165 would place very significant obligations on a range of non-office based staff, including 
across business development, education and industry advocacy, to both take and deal with complaints 
within these contexts.  Outside an office environment, this is a significant challenge.  It is made even more 
difficult by the extent of the new data collection obligations, which would be almost impossible to meet 
outside collection in an office environment.     

84. For example, an insured could express dissatisfaction with MIGA’s products or services during an 
education presentation.  This would be an entirely inappropriate context to ‘take’ a complaint.  It would 
require a much wider range of people to be adept at handling complaints.  This would not be limited to 
the insurer’s staff, but also include medical practitioners, outside lawyers and educators involved in 
professional engagement with MIGA.  It is unduly burdensome to expect those hearing that complaint to 
take sufficient information to pass it on to suitable members of the insurer’s staff for action.  This is not 
the more controlled environment of a direct complaint to the company’s office, or via its own social media 
channels.   

85. In addition the updated RG 165 would also cause significant issues for in-house solicitors providing advice 
and assistance.  To impose requirements around ascertaining complaints and collecting data during this 
process may cause conflict with their professional obligations, and place them in difficult positions.   

86. For example, an in-house solicitor may need to give an insured advice about their rights and obligations, 
and recommend a course of action, which they are aware the insured will not like, but consider it to be in 
their best interests.  Imposing a broader definition of complaint warranting IDR process potentially puts 
that solicitor in a difficult position, and expects them to undertake tasks well beyond their context of 
providing legal advice.   
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Issues arising from scope of required data collection 

87. Requiring the collection, recording and reporting of 26 different items for any complaint is a significant 
burden.   

88. This becomes an unfair and inappropriate burden when it is applied to retail clients who are not already 
existing insureds, i.e. a prospective insured. 

89. As set out above, MIGA is already concerned that the elimination of the five day exclusion for complaints 
resolved shifts the balance from resolving a complaint to collecting data for an IDR process.   

90. This concern is made more acute given the level of data now required to be collected, particularly if the 
complaint comes from someone not already insured, i.e. seeking cover for the first time.   

91. In addition, those complaining might question the need to provide certain data, and the request itself may 
cause dissatisfaction if they feel it is not required.   

92. Where there has been no identified issues around medical indemnity insurance since RG 165 was revised 
last year, ASIC’s observations then remain relevant to this line of insurance, namely 

We recognise that applying this definition may result in increased administrative burdens and 
compliance costs in relation to capturing and maintaining records of minor expressions of 
dissatisfaction. Therefore, where a complaint or dispute (except for a complaint or dispute relating to 
hardship, a declined insurance claim, or the value of an insurance claim) is resolved to the customer’s 
complete satisfaction by the end of the fifth business day after the complaint or dispute was received, 
you will not be required to apply the full IDR process—that is, to capture and record the complaint or 
dispute… (RG 165.80). 
 

Issues with difficult complainants 

93. MIGA is concerned that there is no mechanism for appropriate, bespoke management of complaints 
which are not appropriately within an IDR scheme, such as those which are frivolous, vexatious or not 
made in good faith. 

94. Mere reference to managing complaints by complainants who display unreasonable or challenging 
behaviour in an equitable manner, requiring financial firms to develop a policy for dealing with this, is 
inadequate (RG 165.183).   

95. The nature of the cover it provides means it can deal with medical practitioners who suffer from an 
‘impairment’, namely a health condition posing a detrimental effect to their practice putting public safety 
at risk.  This involves a regulatory, potentially disciplinary, response which MIGA’s medical indemnity 
insurance can respond to.  By their nature these matters can involve challenges in dealing with the insured 
in question, both given their condition and the potential regulatory implications of it, such as restrictions 
on or suspension from practicing medicine.   

96. MIGA is also concerned by the application of updated RG 165 to complainants who may pose a risk to its 
staff.  Universal cover provisions being developed under reforms to the Federal Government schemes 
provide an exclusion from the obligation to provide insurance cover where a current or prospective 
insured poses an unreasonable risk of harm to the insurer’s staff.   This recognises the challenges that 
have been faced in medical indemnity around unreasonable insureds and their complaints.  This has not 
been recognised in the proposed updated RG 165.   

97. The updated RG 165 does not provide an appropriate mechanism for dealing with these concerning 
complaints.   
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Proposal B15 - Transition periods 

110. If any changes to RG 165 for medical indemnity insurance are to be made, MIGA believes the transition 
period relating to recording all complaints and collecting complaints data, being by 30 June 2020, is too 
short. 

111. It is only expected that final guidance will be published in December 2019.  Inevitable time is lost over the 
Christmas / New Year break.  Most of MIGA’s renewals occur mid-year.   

112. Significant time will be spent and resources deployed to dealing with medical indemnity insurance reforms 
scheduled to commence next year.   

113. This timeframe places unfair burdens on medical indemnity insurance.   

114. Any appropriate transition period is consistent with that for reporting IDR data to ASIC, namely 
commencement on 30 June 2021.   

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 




