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Background on AIMA members reliance on FFSP

Many of the AIMA members rely on one or more of the class orders. Members are relying
on these class orders to manage portfolios pursuant to a discrete mandate including as an
investment manager to Australian funds and in order to distribute offshore funds. The
financial services being provided are predominately to Australian super fund trustees or
responsible entities of registered schemes and other financial services licences. However,
some members are also providing financial services to High Net Worth Individuals and
Family Offices. Many AIMA members particularly those who are operating from offshore
(namely they do not have a physical presence in Australia or any Australian employees)
would not apply for a licence if required to continue to provide these services.

Executive summary

AIMA supports a regulatory framework for foreign financial service providers that will
enable offshore asset managers to continue to manage the assets of Australian
professional investors. Many AIMA members particularly those who are operating from
offshore (namely they do not have a physical presence in Australia or any Australian
employees) have indicated to AIMA that they would not apply for a licence if required to
continue to provide these services because of the additional compliance burden and the
size of the Australian clients did not justify this. The withdrawal of offshore asset managers
from the market will reduce competition and lessen diversity which will not provide better
outcomes to Australian investors.

Limited Connection Relief

We disagree with the proposal to repeal the limited connection relief. Given the breadth of
the operation of section 911D of the Corporations Act, we consider that the limited
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connection relief is an important component of ensuring that Australia’s financial services
framework is competitive and efficient, particularly for financial services entities whose
operations are completely offshore.

Given the broad application of section 911D of the Corporations Act, and the lack of
practical guidance on what constitutes ‘inducement’ for these purposes, there is the
potential for foreign financial service providers to provide one-off or limited services to
Australian clients in reliance on this exemption without being aware that this relief exists.
Accordingly, the repeal of this relief without further exemptions being provided may result in
inadvertent breaches of Australian law by some FFSPs with very limited connection to
Australia.

Similar to our submission in relation to the potential repeal of the sufficient equivalence
regime, we submit that, at the very least, the limited connection relief regime should be
retained in the case of the provision of services to “professional investors” (as defined in
the Corporations Act), being a subset of “wholesale clients”. AIMA members providing
investment management services to investors in Australia tend to provide these services
predominantly to professional investors, such as superannuation funds, responsible entities
of registered schemes and other licensees.

Given that that FFSPs who typically rely on this relief should have a very limited connection
to Australia and would presumably not be providing financial services to Australian clients
on a consistent basis, we do not consider it would be practicable to require such entities to
notify AISC of commencement and cessation of reliance on this relief.

We also submit that ASIC should provide additional practical guidance on, the parameters
of the deeming provision in section 911D so that offshore managers and funds have some
additional certainty.

Proposed repeal of the sufficient equivalence regime

We submit that a licensing exemption for FFSPs should be retained at the very least in the
case of the provision of investment management services to “professional investors” (as
defined in the Corporations Act), being a subset of “wholesale clients”. In our experience,
FFSPs providing investment management services to investors in Australia tend to provide
these services predominantly to professional investors, such as superannuation funds,
responsible entities of registered schemes and other licensees.

We note that section 911A(2E) provides a licensing exemption for derivative counterparties
entering into derivatives with professional investors in Australia while outside of Australia.
There does not seem to be a persuasive policy rationale for providing relief for derivative
counterparties dealing with professional investors compared to FFSPs providing investment
management services (including marketing of offshore funds and discrete mandates).
Although we submit that the FFSP exemption should not be limited to the provision of
services by the FFSP from outside of Australia, even if it is restricted to provision of
services from outside of Australia, this would be preferable to removal of the exemption
altogether. We recognise that such relief should not apply to FFSP who have established a
physical presence in Australia and/or have Australian based employees.

We recognise ASIC's concerns in relation to provision to transparency and provision of
information. We note that if the FFSP exemption is limited as described above, it should be
on par with the exemption for offshore derivative counterparties. However, recognising the
potentially broader range of services a FFSP could provide, if necessary, the FFSP
exemption could also be varied to require a periodic provision of information about the
types of services being provided by the FFSP to investors in Australia.
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Proposed transition period

If ASIC proceeds with its proposal to require FFSPs to obtain a limited AFS licence, we
agree in-principle to a transition period for existing FFSPs to change from the current Class
Order exemption regime to a foreign AFSL regime. We support the 12-month roll-over
period proposed by ASIC (from 27 September 2018 to 30 September 2019). However, in
our opinion, the 12-month transition period for FFSPs does not allow adequate time for
transition, especially given that ASIC is currently taking at least 9 to 12 months to assess
and approve AFSL applications.

In our opinion, given the large number of existing FFSPs that will need to transition to the
new foreign AFSL regime, if ASIC is unable to process and grant foreign AFSLs within the
prescribed 12-month transition period, we presume that the existing FFSPs will have to
cease providing financial services in Australia until such time as their foreign AFSLs have
been assessed, approved and granted by ASIC.

If this is the case, not only will this be unfair to existing FFSPs, but competition in the
financial services industry will also be adversely affected. More importantly, if existing
FFSPs cease business for this reason, there will be a significantly detrimental effect to
Australian investors.

Therefore, we recommend that ASIC considers:

e Maintaining the initial 12-month roll-over period from 27 September 2018 to 30
September 2019 for ASIC to implement the new regime;

e Allowing a further 12-month transition period, following ASIC’s release of
procedures and guidance to industry, to allow existing FFSPs to put compliance
measures in place; and

Implementing a grandfathering arrangement whereby an existing FFSP who is already
providing financial services in Australia on the reliance of Class Order relief can still rely on
that relief until such time as ASIC has assessed and/or granted its foreign AFSL (as long as
it has submitted a foreign AFSL application during the second 12-month transition period
and responded to any requisitions from ASIC within the timeframes requested by ASIC).

Response to consultation paper 301

We have attached a table which sets out our more detailed responses to the consultation
paper.
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Contact points

We would be happy to meet with ASIC to discuss any aspect of our submission or provide
further information.

The AIMA contacts in respect of this Submission are:

Lee Kher Sheng

Managing Director?

Co-Head of APAC

Deputy Global Head of Government Affairs

Nikki Bentley

Chair, Regulatory Committee
AIMA Australia

Partner

Norton Rose Fulbright

Yours faithfully

Lee Kher Sheng Nikki Bentley

! AIMA, the Alternative Investment Management Association, is the global representative of the
alternative investment industry, with more than 1,900 corporate members in over 60 countries. AIMA’s
fund manager members collectively manage more than $2 trillion in assets. AIMA draws upon the
expertise and diversity of its membership to provide leadership in industry initiatives such as advocacy,
policy and regulatory engagement, educational programmes and sound practice guides. AIMA works to
raise media and public awareness of the value of the industry. AIMA set up the Alternative Credit Council
(ACC) to help firms focused in the private credit and direct lending space. The ACC currently represents
over 80 members that manage $500 billion of private credit assets globally. AIMA is committed to
developing skills and education standards and is a co-founder of the Chartered Alternative Investment
Analyst designation (CAIA) - the first and only specialised educational standard for alternative
investment specialists. AIMA is governed by its Council (Board of Directors). For further information,
please visit AIMA's website, www.aima.org. :
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