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About this report 

This report outlines enforcement outcomes achieved by ASIC during the 
period 1 July 2011 to 31 December 2011. The report identifies categories of 
gatekeeper against whom enforcement action was taken and highlights 
examples of conduct targeted during this period. 
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Overview 

Our enforcement powers 

1 ASIC’s strategic priorities are to ensure: 

(a) confident and informed investors and financial consumers; 

(b) fair and efficient financial markets; and 

(c) efficient registration and licensing (with a focus on small business).  

2 Enforcement action is only one of several regulatory tools available to ASIC 
to pursue its strategic priorities. Where appropriate to achieve these 
priorities, ASIC uses enforcement action to deter misconduct. Other 
regulatory tools that ASIC uses include: engagement with industry and 
stakeholders, surveillance to detect unlawful or risky behaviour, guidance, 
education, and policy advice.  

3 As part of ASIC’s commitment to improving the transparency of its 
enforcement approach and increasing public understanding of how and why 
ASIC uses its enforcement powers, ASIC has published Information Sheet 
151 ASIC’s approach to enforcement (INFO 151),1 Information Sheet 152 
Public comment (INFO 152)2 and Regulatory Guide 100 Enforceable 
undertakings (RG 100).3 

The role of gatekeepers 

4 Holding the ‘gatekeepers’ of the financial system to account is an important 
part of how ASIC achieves its priorities. Broadly, the term ‘gatekeepers’ 
includes advisers, auditors, directors, liquidators, custodians, product 
manufacturers and distributors, market operators, and brokers. This is not an 
exhaustive list. 

5 Gatekeepers perform an important role in promoting sound investment 
practices, preventing or detecting market failures and promoting market 
integrity. Among other things, gatekeepers may:  

(a) verify, certify or approve products and services that are offered to 
investors on the market, lowering the cost of market entry for product 
issuers;  

1 INFO 151 explains how ASIC’s enforcement tools relate to its other regulatory powers and how ASIC selects matters for 
formal investigation and enforcement action. It also provides some information on how ASIC interacts with people during 
investigations and enforcement actions and discusses the benefits of cooperating with ASIC. 
2 INFO 152 outlines ASIC’s public comment policy. It provides guidance on the circumstances where ASIC may comment 
on an investigation and factors that limit ASIC’s ability to comment on investigations.  
3 RG 100 outlines what an enforceable undertaking is and when ASIC will consider accepting an enforceable undertaking. 
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(b) monitor compliance of entities and their management through better 
access to information than is available to the investing public; or  

(c) perform a private regulatory role by detecting and deterring misconduct. 

6 Where participants in financial markets play a gatekeeping role, the 
community expects they will do so with:  

(a) honesty (e.g. by respecting other people’s property and not using a 
position of trust for self-advantage);  

(b) diligence (e.g. by applying due care and skill to advice or decision 
making); 

(c) competence (e.g. by meeting any applicable conduct, licensing, 
registration and training obligations); and  

(d) independence (e.g. by managing conflicts of interest appropriately); 

 

Purpose and scope 

7 As announced in Media Release (12-29MR) ASIC releases policy on 
enforcement and investigations (20 February 2012), this enforcement report 
is intended to further increase the level of transparency regarding ASIC’s 
enforcement activity. It is anticipated that similar reports will be published 
every six months.  

8 This report summarises enforcement outcomes achieved by ASIC for the 
period 1 July 2011 to 31 December 2011 (the relevant period). The report 
identifies various categories of gatekeeper against whom ASIC has taken 
enforcement action. In the case of directors in particular, enforcement 
outcomes relate to a wide range of matters, from serious non-compliance 
with director’s duties to record-keeping type offences. 

9 Examples of individual enforcement outcomes are included in order to 
illustrate the types of unlawful activity that have been targeted by ASIC 
during the relevant period. These cases are representative of the behaviours 
of current concern to ASIC and therefore the public may expect they are 
presently the subject of surveillance and, if required, deterrence activity. 

10 Each section of this report sets out examples of individual enforcement 
outcomes as they relate to ASIC’s strategic priorities:  

(a) confident and informed investors and financial consumers (Section A);  

(b) fair and efficient financial markets (Section B); and  

(c) efficient registration and licensing (Section C).  
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Appendix 1 provides statistics about our enforcement activities and an 
explanation of the methodology for compiling this data. The outcomes 
relating to the efficient registration and licensing priority are described under 
the heading ‘Compliance and deterrence’. Appendix 2 provides a schedule of 
media releases and advisories related to our enforcement outcomes for the 
relevant period.  

11 This report does not address enforcement outcomes from ASIC’s market 
supervisory functions. Key outcomes for that area during the relevant period 
are set out in Report 277 ASIC supervision of markets and participants: July 
to December 2011 (REP 277). Most notably, that report covers enforcement 
actions relating to insider trading and market manipulation. To the extent 
that an enforcement outcome is relevant to both market supervision and 
gatekeepers, there may be some overlap between the subject matter in 
REP 277 and this report. 

12 As this report shows, in the last six months of 2011, ASIC was engaged in a 
wide range of enforcement actions against both small and large entities. 
ASIC will continue to take on big and difficult cases, no matter where they 
are or who they involve, if that is needed to achieve our priorities. 
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Independence 

34 The independence of liquidators underpins, and is the foundation of, an 
effective and efficient system of corporate insolvency. To be considered 
independent, a liquidator must not: 

(a) be biased towards any person or group; 

(b) have, or have had, a close personal or business relationship with any 
person involved in the insolvency, where that relationship would lead 
someone to suspect that they would favour the interests of that person; 
and  

(c) be in a position where their own personal or private interests conflict 
with their duties in the insolvency. 

35 A person must not consent to be appointed as a liquidator if they have a pre-
existing relationship with the company (unless court approval is given).  

36 Disclosure must be made of any circumstances or relationships which might 
cast doubts on the liquidators’ independence. 

Example 18: Failure to disclose interests 

John Frederick Lord, a former partner of accounting firm PKF Chartered 
Accountants and Business Advisers, had his official liquidator registration 
cancelled after failing to disclose that he had a commercial relationship with 
the petitioning creditor of 225 companies he was acting for as official 
liquidator.  

Atle Crowe-Maxwell, a partner of PKF Chartered Accountants and 
Business Advisers, also failed to disclose his commercial relationship with 
the petitioning creditor for 105 administrations in which he was acting as 
official liquidator. As a result, Mr Crowe-Maxwell entered into an 
enforceable undertaking with ASIC. 
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Example 25: Managing while disqualified 

This example was withdrawn in accordance with ASIC policy - see INFO 
152 Public comment on ASIC's regulatory activities.

Market participants 

49 Market participants often provide financial advice to their clients. For that 
reason, paragraphs 13–23 dealing with the honesty, diligence, competence 
and independence of financial advisers are also relevant to market 
participants.  

50 Market participants and other licensees also often provide trading or dealing 
services to clients and in doing so should take into account the principles in 
this report. 

Honesty 

51 Claims about trading software or schemes should not be misleading or 
deceptive. 

Example 26: Misleading claims in marketing trading software 

ASIC accepted an enforceable undertaking from options trader, Rob 
Wilson, and Gold Coast-based companies Lifestyle Investor Services Pty 
Ltd and Lifestyle Trader Pty Ltd following an investigation into misleading 
and deceptive conduct regarding the marketing of share trading software. 
The companies also agreed to write to the relevant clients and provide 
them with information to help them claim any refund to which they were 
entitled. 

Diligence 

52 Market participants should obtain their client’s authorisation to trade where 
that is needed. 
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Competence 

60 Further, directors with a history of involvement in failed companies may be 
disqualified from managing companies in order to protect the interests of 
future creditors, investors and employees who may suffer losses at the hands 
of these individuals. On application by ASIC, 38 individuals were banned 
from managing corporations, after presiding over two or more companies 
that were wound up. 
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remedies and the acceptance of enforceable undertakings. It also includes negotiated outcomes, where this is the final stage in a 
more formal process (e.g. where ASIC has initiated civil or criminal proceedings in court, which are later withdrawn and a 
settlement negotiated). However, it does not include the many less formal processes ASIC undertakes to secure compliance with 
the law once a breach has occurred (e.g. it does not include negotiating a change of compliance processes after receiving a 
licensee breach notification). Figures in the pending matters column represent matters currently before the courts. 
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Related information 

Headnotes 

ASIC’s strategic priorities, banning, competence, credit activity, diligence, 
enforceable undertaking, enforcement outcome, financial service, 
gatekeepers, honesty, independence, infringement notice 

Regulatory guides 

RG 100 Enforceable undertakings 

Legislation 

Corporations Act, s142, 146, 205B, 798H(1) 

Crimes Act 1900 (NSW), s176A, 176BB 

Crimes Act 1958 (Vic), s81 

Market integrity rules 

ASIC Market Integrity Rules (ASX Market) 2010 

Reports 

REP 277 ASIC supervision of markets and participants: July to December 
2011 

Information sheets 

INFO 151 ASIC’s approach to enforcement 

INFO 152 Public comment 

Media releases 

12-29MR ASIC releases policy on enforcement and investigations  
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