From the Desk of Director Marija Pajeska

Association of Securities & Derivatives Advisers of Australia

6 April 2018

Ms Clare McCarthy

Behavioural Research & Policy Unit

Australian Securities and Investments Commission
By email: policy.submissions@asic.gov.au

Response to ASIC Consultation Paper 298 - Oversight of the Australian
Financial Complaints Authority: Update to RG 139

The Association of Securities and Derivatives Advisers of Australia (ASDAA)
appreciates the opportunity to provide these comments to ASIC in respect of ASIC
Consultation Paper 298 - Oversight of the Australian Financial Complaints
Authority: Update to RG 139.

ASDAA’s members are comprised of individuals who are either directors or
employees of firms which hold Australian Financial Services Licences (AFSLs).

Our specific comments to each of ASIC’s proposals in the Consultation Paper are
detailed in Annexure A of this letter.

In addition we make the following comments:

e Further clarification would be useful in RG139.21, Table 2: Dispute resolution
requirements by type of financial firm. The first scenario refers to Australian
financial services (AFS) licensees. The information provided in the column
titled ‘Dispute resolution requirements’ refers to Section 912A of the
Corporations Act (Cth) 2001 and states that all AFS licensees must have a
dispute resolution system in place that consists of IDR procedures and
membership to AFCA. This is incorrect as Section 912A(1)(g) of the
Corporations Act (Cth) 2001 states that an AFS Licensee must, if those
financial services are provided to persons as retail clients, have a dispute
resolution system complying with Section 912A(2) of the Corporations Act
(Cth) 2001. It is important that the table specifies that this is only applicable
to AFS Licensees that provide financial services to -retail clients.




We refer to RG139.101(a) where ASIC states that it is a mandatory
requirement that the operations of the scheme are financed through
contributions made by members of the scheme. We feel that ASIC is being
misleading in this guidance as the Mandatory requirements set out in Section
1051(2)(d) actually state:

‘The organisational requirements are that complainants are exempt from
payment of any fee or charge, to the operator of the scheme or to any other
entity, in relation to a complaint’

This does not mean that the scheme must be financed through contributions
made by members, it means that AFCA must setup a funding model which
does not include charging complainants a fee.

We refer to RG139.151(a) which provides guidance on the time limits to lodge
a complaint at AFCA and note that these time limits do not appear to be
supported by any legal precedent or grounds. The time limits should be
subject to the date of occurrence. The date of a person becoming aware of a
matter is too subjective and creates an issue regarding jurisdiction as a
financial firm will have to in the first instance argue why the complaint falls
outside of AFCA's jurisdiction on the basis that it may have occurred many
years ago even though the complainant argues that they just have become
aware of the matter. Time limits should be subject to the same statute of
limitations as provided for in law at the time the complaint is lodged or subject
to the same time limits which are defined in law relating to record retention by
a financial firm (which is always based on the point in time the event
occurred).

We refer to RG139.177 which provides guidance relating to ‘Complaints that
have not been through (or completed) IDR’. We feel that further clarity is
warranted here because if a client chooses to lodge a complaint to AFCA
before lodging a complaint to the financial firm to be assessed under its IDR
procedure, any administrative costs incurred by. AFCA to manage the IDR
procedure and maintain records relating to the IDR procedure should be worn
by AFCA. The financial firm should not be penalised with administrative costs
as a result of a client not wishing to lodge a complaint under the financial
firms IDR procedure.

We refer to RG139.181 which provides guidance relating to ‘Systemic issues’.
We feel that ASIC needs to provide guidance on the interaction of
identification of Systemic issues and matters that are subject to a review and
remediation program (under ASIC Regulatory Guide RG256: Client review and
remediation conducted by advice licensees).



ASDAA appreciates the opportunity to provide this Submission to ASIC on these
significant proposals. We would be happy to discuss any issues arising from our
submissions on this issue, or to provide any further material that may assist.
Should you require any further information, please contact Brad Smoling, Director
of Communications, on (07) 5532 3930 or email brad@asdaa.com.au.

Yours Sincerely

Marija Pajeska
Compliance Director
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