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About this report 

This report outlines enforcement outcomes achieved by ASIC during the 
period 1 January 2012 to 30 June 2012. The report identifies categories of 
gatekeeper against whom enforcement action was taken and highlights 
examples of conduct targeted during this period. 
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Overview 

Our enforcement powers 

1 ASIC’s agenda is based on three strategic priorities, around which we 
organise our business:  

(a) confident and informed investors;  

(b) fair and efficient markets; and  

(c) efficient registration and licensing.  

2 The key regulatory tools we use to achieve these priorities are:  

(a) engagement with industry and stakeholders;  

(b) surveillance;  

(c) guidance;  

(d) education;  

(e) policy advice; and 

(f) enforcement action.  

3 This report focuses on one of these tools—enforcement action—which is 
used by us to deter misconduct. 

4 As part of ASIC’s commitment to improving the transparency of its 
enforcement approach and increasing public understanding of how and why 
we take enforcement action, ASIC has released a number of publications 
explaining our approach to enforcement.1  

5 This report is the second of ASIC’s six-monthly enforcement reports. The 
first report is available at www.asic.gov.au/reports. 

The role of gatekeepers 

6 Gatekeepers perform an important role in the Australian financial system. 
Their work contributes to the confidence investors have in the financial 
system. Broadly, the term ‘gatekeepers’ includes advisers, auditors, 
directors, liquidators, custodians, product manufacturers and distributors, 
market operators and brokers.  

 

1 See Information Sheet 151 ASIC’s approach to enforcement (INFO 151), Information Sheet 152 Public comment 
(INFO 152) and Regulatory Guide 100 Enforceable undertakings (RG 100). 



 REPORT 299: ASIC enforcement outcomes: January to June 2012 

© Australian Securities and Investments Commission September 2012  Page 5 

7 Functions undertaken by gatekeepers include: 

(a) verification, certification, approval and recommendation of products 
and services offered to investors; 

(b) monitoring of compliance by entities and their management through 
their privileged access to information; and 

(c) performance of a private supervisory role through the detection and 
deterrence of misconduct. 

8 By properly performing these functions, gatekeepers encourage sound 
investment practices, detect and prevent market failures, and promote market 
integrity. 

9 Enforcement action against gatekeepers is consistent with community 
expectations that gatekeepers will act with honesty, diligence, competence 
and independence in the performance of these functions. The essential 
content of these principles is neither complicated nor technical: see 
paragraphs 10–14. Failing to live up to these expectations can have 
significant ramifications—including permanent banning from providing 
financial services or imprisonment. 

Honesty 

10 Put simply, in the context of financial markets, honesty means: do not lie or 
mislead, do not steal others’ money, do not knowingly abuse your position 
or exploit the trust of the investing public. Behaviours identified by ASIC 
during the relevant period that breach this standard include knowingly 
issuing misleading statements, stealing from clients and falsifying 
documents,  

 

 

Diligence 

11 Participants in financial markets must exercise their duties with appropriate 
care and attentiveness. This means that advice, decisions or actions must be 
properly considered and appropriate in the circumstances.  
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Competence 

12 All Australian financial services (AFS) and credit licensees must meet 
legislative and regulatory requirements for training, licensing, registration 
and conduct. Licensees are responsible for ensuring that they understand and 
comply with these requirements. An important part of ASIC’s work in this 
area is removing unlicensed operators,  

 

Independence 

13 AFS licensees and credit licensees must have adequate arrangements for 
managing conflicts of interest that may arise in relation to the provision of 
financial services or credit services by the licensee or its representatives. The 
conflicts management obligation generally involves controlling, avoiding 
and disclosing conflicts of interest.  

14 Being seen to be independent is another key aspect of independence. 
Requirements in the Corporations Act 2001 (Corporations Act) for the rotation 
of auditors help to uphold this principle, as in the case of Graham Abbott, who 
breached his obligations by playing a significant role in audits of a number of 
listed companies over successive financial years: see Example 19. 

Purpose and scope of this report 

15 The Australian Securities and Investments Commission Act 2001 (ASIC Act) 
directs ASIC to ‘take whatever action it can take, and is necessary, in order 
to enforce and give effect to the laws of the Commonwealth that confer 
functions and powers on it’. 

16 This report summarises key enforcement outcomes achieved by ASIC from 
1 January 2012 to 30 June 2012 under our legislative mandate.  

17 The examples in this report highlight the kinds of behaviours we believe 
breach the core principles of honesty, diligence, competence and 
independence, as outlined above. In the case of directors in particular, they 
relate to a wide range of matters, from serious non-compliance with 
directors’ duties to minor regulatory breaches, such as record-keeping type 
offences. 

18 The report is organised according to ASIC’s strategic priorities:  

(a) confident and informed investors (see Section A); 

(b) fair and efficient markets (see Section B); and 

(c) efficient registration and licensing (see Section C). 
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19 Appendix 1 of the report provides statistics about our enforcement outcomes 
and an explanation of the methodology for compiling this data. Appendix 2 
provides a schedule of media releases that correspond to the enforcement 
outcomes in this report. 

20 The total number of enforcement outcomes in this report is comparable to 
that reported in the previous period, while the number of pending outcomes 
is higher.2 However, comparisons between the two reports have some 
limitations. This is because no two enforcement actions are the same. For 
example, there may be differences in the number of respondents or 
defendants or the level of cooperation shown by them, the complexity or 
seriousness of the allegations, the availability of evidence, the number of 
charges brought, the time taken to bring the proceeding to trial, or the length 
of the hearing period. In addition, this report does not include a range of less 
formal processes we undertake to enforce the law: see paragraph 60.  

 

2 See Report 281 ASIC enforcement outcomes: July to December 2011 (REP 281). 
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A Confident and informed consumers and 
financial investors 

Key points 

This section highlights enforcement outcomes against providers of financial 
services or financial products who failed to perform their duties with 
sufficient honesty, diligence, competence or independence.  

Each of the gatekeepers identified in this section has an important role in 
ensuring that investors and consumers remain confident and informed in 
their decisions. 

Financial advisers 

Honesty 

21 Financial advisers exert a significant degree of control over their clients’ 
money. Clients place a high level of trust in financial advisers to exercise 
this control appropriately. Dishonest conduct involving clients is regarded by 
us as extremely serious and may result in suspension or banning, as well as a 
criminal conviction. 

22 Misappropriations of client funds, fraud or theft are among the most serious 
of dishonesty offences, and will incur the most severe consequences. For 
example, in New South Wales, the offence of fraud carries a maximum 
penalty of 10 years jail.  

Example 1: Falsifying documents 
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activities, must ensure that they comply with their obligations under the 
credit licence. 

41 Membership of an approved EDR scheme is an important requirement for 
credit licensees under the National Consumer Credit Protection Act 2009 
(National Credit Act). EDR gives consumers alternatives to legal 
proceedings for resolving complaints with their credit service providers. 
ASIC cancelled the licences of five credit licensees who failed to comply 
with this requirement.  

Example 16: Failure to meet licence requirements 

ASIC cancelled the credit licence of Sydney finance broking firm Nova 
Home Loans for failing to maintain its membership of an approved EDR 
scheme. Nova had been licensed to engage in credit activities related to 
credit contracts, consumer leases, related mortgages and guarantees and 
credit services. 

Nova was expelled from membership of the Financial Ombudsman Service 
Limited (FOS), one of two EDR schemes approved by ASIC. Following 
Nova’s expulsion from FOS, we became aware that Nova had failed to 
obtain membership of the other approved EDR scheme, the Credit 
Ombudsman Service Limited. We subsequently acted to cancel Nova’s 
credit licence. 
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B Fair and efficient financial markets 

Key points 

This section reviews enforcement outcomes in relation to gatekeepers with 
a key role in ensuring our markets are fair and efficient.  

Enforcement outcomes often relate to matters of corporate governance, 
including in the areas of directors’ duties and external administration where 
there has been a failure to perform duties with sufficient honesty, diligence, 
competence or independence. 

Insolvency practitioners 

Diligence 

42 Liquidators must faithfully perform their professional duties as a liquidator 
or receiver and adhere to relevant legal requirements. Our proactive program 
of compliance visits continues to identify insolvency practitioners who 
warrant further investigation in this respect. 

Example 17: Failure to properly perform duties 

In May this year, ASIC applied to the Federal Court to inquire into the 
conduct of Melbourne liquidator Andrew Leonard Dunner, concerning the 
performance of his duties as a registered and official liquidator and as a 
receiver or manager of 11 companies to which he has been appointed. 

We sought orders that Mr Dunner be prohibited from holding the office of 
liquidator, provisional liquidator, voluntary administrator or administrator of 
a deed of company arrangement for such a period as the court saw fit, or 
alternatively, to declare there are grounds for the cancellation of Mr 
Dunner’s registration as an official liquidator. 

In July, the court ordered that: 

• there be an inquiry into the conduct of Mr Dunner as a liquidator and 
receiver and manager in relation to the companies; and  

• until the determination of the proceeding, or further court order, Mr 
Dunner report to ASIC each month with details of the remuneration he 
has received and the relevant approvals in relation to the companies to 
which he has been appointed, which are the subject of the application. 
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Auditors 

43 We took action against a number of auditors in the relevant period as part of 
our program to lift standards in the financial services and professional 
services industry. 

Diligence 

44 Auditors must ensure each audit is planned and performed with an attitude of 
professional scepticism. 

Example 18: Failure to perform duties as auditor 

 
 

 

 

 

Independence 

45 It is essential that auditors are fully aware of their independence obligations 
and work independently to carry out their audit activities.  

46 Under the Corporations Act, an auditor generally cannot audit a listed 
company for five successive years without a two-year break. Auditor 
rotation is a key aspect of the independence provisions of the Corporations 
Act, aimed at enhancing the reliability and credibility of audit reports.  

Example 19: Failure to meet auditor rotation requirements 

ASIC accepted an enforceable undertaking from Graham Bruce Abbott after 
he breached the auditor rotation requirements in the Corporations Act. Our 
surveillance found that Mr Abbott breached these requirements by playing a 
significant role in audits of listed companies Central West Gold NL and 
Morning Star Gold NL for a number of successive financial years. 

We were concerned that Mr Abbott showed a lack of understanding of the 
importance of the independence of his role as an auditor by breaching 
these requirements. 

Under the enforceable undertaking, Mr Abbott has agreed not to practise as 
an auditor for a company or a registered scheme under the Corporations Act. 
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Diligence 

53 Listed and unlisted disclosing entities must disclose material information on 
a timely basis and comply with any relevant listing rules. ASIC can issue 
infringement notices to address breaches of the continuous disclosure 
obligations.  

54 Infringement notices can require the payment of a monetary penalty. Under 
the Corporations Act, compliance with the infringement notice is not an 
admission of guilt or liability and the disclosing entities are not taken to have 
contravened the provision(s) specified in the notice. 

Example 23: Breach of continuous disclosure rules 

 
 

 
 

 

 
 

 

 
 

 

Example 24: Breach of continuous disclosure rules 

 
 

 
 

 
 
 

 

55 Market participants should review the entry of orders into the trading 
platform and prevent the entry of those that could result in a market that is 
not fair and orderly.  
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Example 25: Contravention of ASIC market integrity rules 
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59 The number of directors disqualified by ASIC has increased over the past 
three years. We disqualified 25 directors from managing corporations 
following their involvement in two or more failed companies in the six-
month period. 
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Explanation 

60 Table 1 lists enforcement outcomes achieved during the period 1 January 
2012 to 30 June 2012. ‘Enforcement outcome’ refers to any formal action 
taken to secure compliance, about which ASIC has made a public 
announcement (with the exception of ‘Small business compliance and 
deterrence’ actions). This includes court action (criminal and civil), 
administrative remedies and the acceptance of enforceable undertakings. It 
also includes outcomes where a defendant has pleaded guilty or agreed to 
plead guilty to the changes against them but has yet to be sentenced. 
However, it does not include the many less formal processes we undertake to 
secure compliance with the law once a breach has occurred. For example, it 
does not include negotiating a change in compliance processes after 
receiving a breach notification from a licensee.  

61 ‘Pending matters’ in Table 2 refers to matters which have yet to result in a 
formal outcome (such as the imposition of an administrative remedy, court 
ordered penalty or sentence). These include, in the case of criminal matters, 
matters where charges have been laid or, for any other pending matter, 
where a hearing date has been announced. All of the matters in this table are 
pending as at 30 June 2012, although they may have arisen at any time prior 
to this date. A public announcement may not have been made about each of 
the matters in this table. This table provides a good indication of the number 
of matters that are being pursued by ASIC at any one time.  
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Information sheets  
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