


01

© Australian Securities and Investments Commission

ASIC Report 615

Published April 2019

Contents

Foreword 2

About this update 3

Summary of enforcement outcomes 4

Corporate governance 5

Financial services 8

Market integrity 10

Small business 14

Disclaimer

This report does not constitute legal advice.  
We encourage you to seek your own professional advice 
to find out how the Corporations Act 2001 and other 
applicable laws apply to you, as it is your responsibility to 
determine your obligations.
Examples in this report are purely for illustration; they are 
not exhaustive and are not intended to impose or imply 
particular rules or requirements.
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Foreword

Welcome to ASIC’s Enforcement Update for the six 
months to December 2018.

In the past, this update has focused on immediate 
enforcement statistics, themes and case studies, 
and this report continues that approach. However, 
ASIC’s success as a regulator cannot and should not 
be measured solely on the outcomes of criminal and 
civil actions. What we want to achieve is a substantial 
improvement in culture and conduct – the willingness 
to act efficiently, honestly and fairly.

No discussion of ASIC’s enforcement endeavours can 
happen without first recognising the major changes 
affecting our work.

In February 2019, Commissioner Kenneth Hayne 
released the final report of the Royal Commission 
into Misconduct in the Banking, Superannuation and 
Financial Services Industry (Royal Commission). The 
report had 76 recommendations and we are now 
implementing a program of change that responds to 
those recommendations. 

ASIC has adopted a ‘why not litigate?’ enforcement 
stance and began the process of establishing an Office 
of Enforcement. More information on this can be found 
in our update of February 2019.

The Treasury Laws Amendment (Strengthening 
Corporate and Financial Sector Penalties) Bill 2018 was 
enacted in March 2019. This new law improves ASIC’s 
enforcement toolkit and allows us to pursue harsher 
civil penalties and criminal sanctions against banks, 
their executives and others who have broken the law. 
The new law increases penalties – individuals now face 
up to 15 years jail and companies can receive maximum 
fines of up to $525 million.

In March 2019, Federal Treasurer the Hon. Josh 
Frydenberg announced $404 million in additional
funding over four years to strengthen and expand 
ASIC’s remit, including our ability to address 
misconduct in the financial services sector.

This funding will be crucial for ASIC as we put the Royal 
Commission recommendations into effect, particularly 
to support our ‘why not litigate?’ approach.

It will also enable ASIC’s deployment of 
enhanced regulatory approaches, including our 
supervisory initiatives.

In line with public expectation and in the best 
interests of consumers and investors, civil or criminal 
matters brought by ASIC should not be treated 
by financial services firms as ‘ordinary’ litigation. 
ASIC and the Australian community expect financial 
services firms to demonstrate high levels of candour 
and cooperation in their dealings with us.

Looking forward, our message to corporate Australia 
is that ASIC is focused on enforcement. As the Royal 
Commission found, this is what Australians expect of 
their regulator and this is what ASIC will deliver.

Daniel Crennan QC 
Deputy Chair
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About this update

This update is ASIC’s biannual overview of 
enforcement outcomes, priorities and cases during 
the period 1 July 2018 to 31 December 2018. 
Previous ASIC enforcement outcomes reports are 
available on our website. 

About ASIC 

ASIC is Australia’s corporate, financial markets, 
financial services and consumer credit regulator. Our 
vision is for a fair, strong and efficient financial system 
for all Australians. 

To realise our vision we will use all our regulatory 
tools to:

 › change behaviours to improve outcomes for 
consumers and investors 

 › act against misconduct to maintain trust and 
integrity in the financial system

 › promote strong and innovative development of the 
financial system 

 › help Australians to be in control of their 
financial lives.

Strategic priorities for enforcement 

ASIC’s enforcement teams are committed to meeting 
the strategic priorities outlined in ASIC’s Corporate
Plan 2018–22: Focus 2018–19. We are focusing on:

 › potential harms from technology driven by the 
growing digital environment and structural 
changes in financial services and markets

 › poor culture and professionalism in financial 
services and credit, particularly in the provision of 
consumer credit and financial advice

 › culture, governance and incentives that can 
harm markets

 › practices that target financially 
vulnerable consumers

 › misalignment of retail product design and 
distribution with consumer needs.
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Corporate governance

ASIC is responsible for regulating behaviour that 
influences company performance. To do this, ASIC 
uses the full suite of its regulatory tools to modify 
behaviour and improve corporate conduct. 

This includes ensuring public companies understand 
their obligations to:

 › treat investors and consumers fairly

 › be accountable to investors through accurate, 
timely and clear disclosure

 › adopt sound corporate governance practices. 

Corporate governance outcomes 

In the six months between 1 July 2018 and 31 
December 2018, ASIC resolved 30 corporate 
governance-related outcomes (see Table 1). 

ASIC has 14 criminal and 17 civil corporate 
governance-related matters underway that had not 
achieved a final result as at 1 January 2019 (see Table 
2). They were not included in Table 1 because either:

 › the court/tribunal has determined liability but not 
decided the penalty/final order

 › a plea was entered but the court/tribunal has not 
yet made a decision on conviction/sentence

 › the court has not yet decided if a breach of 
law/offence was committed.

Table 1: Corporate governance enforcement outcomes by misconduct and remedy type 
(1 July 2018 to 31 December 2018)  

Misconduct type Criminal Civil Administrative
Court 
enforceable 
undertaking

Negotiated 
outcome

Total 
(misconduct)

Action against auditors 0 0 6 0 0 6 

Action against liquidators 0 1 0 1 0 2 

Action against directors 2 0 3 0 0 5 

Other corporate governance 
misconduct

0 17 0 0 0 17 

Total (remedy) 2 18 9 1 0 30 

Table 2: Corporate governance enforcement matters still ongoing as at 1 January 2019  
Misconduct type Criminal Civil

Action against liquidators 1 4

Action against directors 10 11

Misconduct related to insolvency 1 0

Other corporate governance misconduct 2 2

Total 14 17
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Financial services

ASIC regulates the conduct of financial services 
organisations and credit providers. To do this, ASIC 
acts against misconduct and enforces compliance 
with the financial services regime.

This work applies to a wide range of financial 
products including securities, derivatives, general 
and life insurance, superannuation, margin lending, 
carbon credit units, deposit accounts and means-
of-payment facilities.

Table 3: Financial services outcomes by misconduct and remedy type 
(1 July 2018 to 31 December 2018)

Misconduct type Criminal Civil Administrative
Court 
enforceable 
undertaking

Negotiated 
outcome

Total 
(misconduct)

Misconduct related to 
provision of credit

3 0 11 2 1 17

Dishonest conduct, misleading 
statements

2 3 7 1 0 13

Misappropriation, theft, fraud 1 2 1 0 0 4

Unlicensed conduct 0 0 1 0 0 1

Other financial services 
misconduct

0 4 12 3 2 21

Total (remedy) 6 9 32 6 3 56

Note: One criminal remedy and one administrative remedy in the ‘dishonest conduct, misleading statements’ category are under 
appeal. 

Table 4: Financial services matters still ongoing as at 1 January 2019 

Misconduct type Criminal Civil

Misconduct related to provision of credit 2 4

Dishonest conduct, misleading statements 5 22

Misappropriation, theft and fraud 7 10

Other financial services misconduct 1 30

Total 15 66

Financial services outcomes

In the six months between 1 July 2018 and 31 
December 2018, ASIC resolved 56 financial  
services-related outcomes (see Table 3). 

As at 1 January 2019, ASIC has 15 criminal and 66 civil 
financial services-related matters underway that had 
not achieved a final result (see Table 4). They were not 
included in Table 3 because either:

 › the court/tribunal has determined liability but not 
decided the penalty/final order

 › a plea was entered but the court/tribunal has not 
yet made a decision on conviction/sentence

 › the court has not yet decided if a breach of 
law/offence was committed.
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Market integrity

ASIC investigates market misconduct and acts to 
ensure Australia’s financial markets are fair and 
efficient. This includes:

 › Financial benchmarks. Used as the reference 
price for a wide range of financial products, 
manipulation of benchmarks can undermine their 
reliability and damage trust and confidence in 
Australia’s financial markets.

 › Protecting investors in retail over-the-counter 
(OTC) markets. Investor trust and confidence 
in Australia’s financial markets is vital to driving 
economic growth. To promote fair and efficient 
markets we address misconduct that threatens 
to create market uncertainty and erode 
investor confidence.

 › Insider trading. If prevalent, insider trading 
represents a failure of the market and damages 
trust in market fairness and transparency.

Total 9 18

Market integrity outcomes

In the six months between 1 July 2018 and 31 
December 2018, ASIC resolved 10 market  
integrity-related outcomes (see Table 5). 

ASIC has nine criminal and 18 civil market  
integrity-related matters underway that had not 
achieved a final result as at 1 January 2019 (see Table 
6). They were not included in Table 5 because either:

 › the court/tribunal has determined liability but not 
decided the penalty/final order

 › a plea was entered but the court/tribunal has not 
yet made a decision on conviction/sentence

 › the court has not yet decided if a breach of  
law/offence was committed.

Table 5: Market integrity outcomes by misconduct and remedy type  
(1 July 2018 to 31 December 2018)

Misconduct type Criminal Civil Administrative
Court 
enforceable 
undertaking

Negotiated 
outcome

Total 
(misconduct)

Continuous disclosure 0 0 1 0 0 1 

Insider trading 1 0 0 0 0 1 

Market integrity rules 0 1 1 0 0 2 

Market manipulation 0 1 0 0 0 1 

Other market misconduct 0 0 3 2 0 5 

Total (remedy) 1 2 5 2 0 10 

Table 6: Market integrity criminal and civil matters still ongoing as at 1 January 2019  
Misconduct type Criminal Civil

Continuous disclosure 0 7

Insider trading 4 0

Market manipulation 3 2

Other market misconduct 2 9
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Small business

ASIC focuses on helping small businesses understand 
and comply with their legal obligations under the 
Corporations Act 2001, and conducts surveillance, 
enforcement and policy work. Where necessary, 
this can mean administrative, civil or criminal action 
against companies, directors and other officeholders 
who fail in their duties. By doing so, ASIC helps to 
ensure all market participants can benefit from a level 
playing field.

Small business outcomes

These outcomes are from ASIC’s Small Business 
Compliance and Deterrence area. Due to the high 
volume they are generally not announced in ASIC 
media releases.

In the six months between 1 July 2018 and 31 
December 2018, ASIC resolved 228 small  
business-related outcomes (see Table 7). 

Table 7: Small business enforcement outcomes by misconduct and remedy type  
(1 July 2018 to 31 December 2018)  
Misconduct type Criminal Administrative Total (misconduct)

Action against persons or companies 168 43 211

Efficient registration and licensing 17 0 17

Total (remedy) 185 43 228
 

Table 8: Small business criminal cases underway as at 1 January 2019  
Misconduct type Criminal 

Action against persons or companies 143

Misconduct related to registration and licensing 8

Total 151

As at 1 January 2019, ASIC has 151 small business-
related criminal matters underway that had not 
achieved a final result (see Table 8). They were not 
included in Table 7 because either:

 › the court/tribunal has determined liability but not 
decided the penalty/final order

 › a plea was entered but the court/tribunal has not 
yet made a decision on conviction/sentence

 › the court has not yet decided if a breach of  
law/offence was committed.








