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27 July 2021 

ASIC Markets Regulation 
CP 343 Team 
 
By email:   
 
Dear CP 343 Team, 
 
CP 343 Submission—Chi-X Australia  

Chi-X Australia is grateful for the opportunity of providing a submission on ASIC Consultation Paper 343: 
Crypto-assets as underlying assets for ETPs and other investment products (‘the CP’). 
 
The submission is segmented into this covering letter and attachment one, which consists of a table listing 
the proposals and questions asked in the CP and provides a CXA response to each.   
 
This covering letter seeks to outline how Chi-X looks forward to engaging with ASIC on the proposals 
outlined in the CP and addressed in detail in attachment one.  It identifies some of the challenges, benefits 
and risks of the proposals in CP 343 and seeks to outline some practical steps on how the identified risks 
may be mitigated.  It is divided into the following sections:  
 

1. The big picture – this section outlines the challenges of defining an overall regulatory perimeter 
for cryptocurrencies, given the inherent difficulties in predicting future cryptocurrency markets, 
and how this overall perimeter interacts with the approach in CP 343, where ASIC is proposing a 
bespoke framework for cryptocurrency ETPs;  
 

2. The benefits of ASIC’s approach to regulating Market Operators – this section focuses on the 
benefits of ASIC’s general approach to regulating market operators, which provides the basis for 
the approach outlined in CP 343 for regulating cryptocurrencies as underlying assets of ETPs; 

 
3. The potential disadvantages of the ASIC approach - this section focuses on the potential 

disadvantages of the ASIC approach, including:  
 

(i) the potential impact on innovation, given the commercially sensitive issues raised by the 
proposals/questions in the CP, particularly those concerning how market operators and 
issuers engage with each other in areas of innovation and competition;  

 
(ii) the broader impact of the proposals outlined in the CP; 
 

4. Steps to Address the Potential Risks of the CP Proposals – this section outlines overarching steps 
that may minimise the risks posed by the potential disadvantages of the ASIC approach outlined 
in section 3.   

 
The remainder of this covering letter discusses each of these topics.  
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1. The Big Picture - Challenges 

 
Press articles on cryptocurrencies are ubiquitous.  The following selection of articles in recent months 
demonstrates the range of views and strong emotions in this area.  They are grouped below under three 
main headings: (a) the views of industry experts, which range from saying bitcoin has no value and/or 
should be unlawful, to the views of people who have invested billions of dollars in the asset; (b) main 
stream institutional acceptance of investment in bitcoin, and (c) the vibrant trading by retail investors in 
cryptocurrencies.    
 

(a) Experts views: Bitcoin has no value/should be unlawful/Elon Musk 
 
Retrieved on 19 July 2021 Hamish Douglass: “Billionaire Magellan boss says bitcoin going to zero” 
– see https://www.afr.com/markets/equity-markets/billionaire-magellan-boss-says-bitcoin-
going-to-zero-20210719-p58az5     
 
23 July 2021 The BIS & Martin Wolf: ‘ “Bitcoin in particular has few redeeming public interest 
attributes when also considering its wasteful energy footprint.” In my view, such “currencies” 
should be illegal.” – see “The Time to Embrace central bank digital currencies is now”. 
https://www.ft.com/content/7a93fb0a-ae95-44fc-a3d2-1398ef0ce1af  
 
February 2021 Elon Musk: “In February, the price of Bitcoin soared after Tesla founder Elon Musk 
said the company had ploughed $1.5bn into the cryptocurrency, and went on to reach a record 
high of more than $60,000 in April.” See https://www.ft.com/content/a2c13ce0-6e66-4751-
aa65-6c668d303101 
 
5 June 2021 Elon Musk: “Bitcoin was down 4.6 per cent, sliding below $37,000 a coin, after Tesla 
chief executive Elon Musk tweeted a meme suggesting a “break-up” with the world’s most popular 
cryptocurrency” see https://www.ft.com/content/8263e9ba-5991-4395-a2cd-73b0df2bb5b9  
 
22 July 2021 Elon Musk: “Bitcoin, which dipped below $30,000 earlier this week, is back above 
$32,000 today, after influential tech chiefs Elon Musk and Jack Dorsey voiced their support at a 
conference on Wednesday.” - https://www.ft.com/content/f91f80d3-f9f3-470e-a5fb-
19447679d145  

 
(b) Main stream Institutional & Regulatory Acceptance  
 
19 May 2021: “OSC head says now is the right time to green light cryptocurrency ETFs” – see 
https://www.theglobeandmail.com/business/article-osc-head-says-now-is-the-right-time-to-
green-light-cryptocurrency-etfs/ 
 
21 July 2021: Bank of America is Clearing Crypto ETPs for Hedge Funds in Europe: Sources – see 
https://www.coindesk.com/bank-of-america-is-clearing-crypto-etps-for-hedge-funds-in-europe-
sources  
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21 July 2021: “BNY Mellon joins State Street in crypto trading push…Bank of New York Mellon has 
joined the consortium of six banks behind the launch of London-based [cryptocurrency trading 
platform ] Pure Digital, three months after State Street became the first to announce its support 
for the planned exchange.” see https://www.ft.com/content/e02f954e-e30f-4d7e-a88e-
801474dcfe27  

 
8 July 2021: “Germany grants institutional funds the ability to invest in crypto” see 
https://www.ft.com/content/c523fa52-25da-4d7e-8378-cc58bd1e6c89  

 
15 June 2021: A Global First: Bitcoin as National Currency…El Salvador puts the digital money on 
par with the U.S. dollar for all public and private debts.  https://www.wsj.com/articles/a-global-
first-bitcoin-as-national-currency-11623796143?page=1  

 
(c) Trading by Australian Retail Investors in Cryptocurrencies 

 
17 June 2021: “Binance Australia users consider class action over cryptocurrency exchange 
meltdowns” – see https://www.dailytelegraph.com.au/news/nsw/binance-australia-users-
consider-class-action-over-cryptocurrency-exchange-meltdowns/news-
story/37f03aac915b776a244b4b4be249f49e  
 
19 April 2021: “More than 300,000 investors use BTC Market’s exchange [an Australian bitcoin 
exchange not regulated by ASIC] and Ms Bowler said there had been increasing interest in 
cryptocurrency in the last year with a 40 per cent increase in account openings during the last 
year” see https://www.smh.com.au/business/small-business/coinbase-ipo-paves-way-for-local-
market-20210419-p57kgz.html 

 
What these articles and emotions speak to, at the most fundamental level, is:  
 

- the strong public interest in the effective regulation of services provided in relation to 
products that are invested in by phenomenally large numbers of investors, locally and 
globally; 
 

- defining the services and products that trigger that regulation (a regulatory perimeter) is 
particularly challenging for cryptocurrencies.    

 
This is the basic issue confronting regulators globally: how you do define the regulatory perimeter with 
respect to cryptocurrencies and what regulation is triggered by where that perimeter lies?  This issue is 
being confronted at a time when the traded volumes of cryptocurrencies are significant: the Grayscale 
Bitcoin Trust currently has over US$21billion in assets under management1.  As such, retail investors, 
including Australia investors, are already trading these products and doing so in large numbers.    
 
CP 343 approaches the issue of defining the regulatory perimeter for cryptocurrencies in Australia, 
primarily in the context of the regulatory framework for exchange traded products, and there are benefits 

                                                   
 
1 See https://ycharts.com/companies/GBTC/total_assets_under_management retrieved on 26 July 2021 
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and disadvantages in doing so:  
 

Benefits: a framework may be delivered on a timely basis for investors to trade innovative 
products based on crypto currencies within the investor focused framework that applies to 
Australia’s regulated markets;  
 
Disadvantages: the framework for exchange traded products, including the Operating Rules of 
market operators, is not designed to define an overall ‘regulatory perimeter’ for financial 
services/investment products.  Using the framework for regulating market operators and ETPs, to 
define an overall perimeter for cryptocurrency products, may create the benefits in the previous 
paragraph, but it also risks creating regulatory inconsistencies and inefficiencies, potentially 
diminishing competition between operators and issuers.  This stems from the risk that it is ASIC 
selected criteria that is the dominant factor in what products are successful, not product 
innovation, best practice and investor preferences.   

 
This issue is the dominant underlying theme of this submission and informs the answers provided by Chi-
X to the CP questions.   
 

2. Benefits of ASIC Framework  
 
The ASIC framework for regulating market operators has delivered significant benefits for the Australian 
market place, including costs savings for market participants and product issuers that, on a conservative 
estimate, run into the hundreds of millions of dollars.  That this has been achieved with foundation 
legislation in the Corporations Act that in some instances harkens back to compensation funds run by 
mutually owned stock exchanges, and paper share certificates, is no small feat.  It is in large part due to 
ASIC’s innovative regulatory approach that significant competition has developed between market 
operators on the quotation of investment products.  This competition will continue and is likely to 
increase significantly.   
 
The Corporations Act and associated rules, regulations and guidance, provide the foundations for 
regulating financial services in Australia and, all other things being equal, would be used to define a 
coherent overarching regulatory perimeter for cryptocurrencies.  However, the Corporations Act 
framework is fundamentally unfit for defining the regulatory perimeter of a modern financial centre 
seeking to compete with other global centres that have a legislative, government and regulatory 
framework that is intensely focused on facilitating competition outcomes that enhance the services and 
products provided to investors (compare, for example, the interaction in the United Kingdom of the 
Financial Services and Markets Act 2000 and the Financial Services and Markets Act 2000 (Regulated 
Activities) Order 2001).  This area and the relative merits of the legislative foundations in Australia and 
other financial centres, is beyond the scope of this submission.  However, it is important to provide this 
context for the benefits of the ASIC approach in CP 343 of defining the regulatory perimeter for 
cryptocurrencies primarily through the framework for market operators: using the Corporations Act 
framework to define an overall regulatory perimeter is simply not an efficient or productive option.   
 
The importance of this section 3, is to emphasise that while there are issues raised by the approach ASIC 
takes to the regulation of ETPs based on cryptocurrencies, it is the most efficient option available and 
ASIC is to be commended for undertaking this task.  ASIC’s approach to regulating market operators has 
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delivered such significant benefits, and the alternatives of defining a regulatory perimeter under the 
Corporations Act framework are so deficient, that the CP 343 proposals are appropriate overall steps to 
take.  This sets the scene for the remaining two sections in this covering letter: the disadvantages of the 
ASIC approach and steps that can be taken to address them.    
 

3. The Potential Disadvantages of the ASIC Approach  
 

Having outlined the significant benefits of the ASIC approach in section 2, it is important to recognise and 
outline the potential disadvantages to that approach.   

 
(a) Disincentives to Innovate/Commercially Sensitive Information  

 
It is in keeping with the points made above (CP 343 is seeking to regulate crypto currencies through the 
framework for ETPs and market operators), that many of the issues raised in the CP go to the way in which 
market operators engage with prospective issuers on innovative new products.   
 
For example, a new issuer of an innovative product based, say, on a new oil product may have a novel 
way of structuring the product, and using a non-WTI/Brent pricing mechanism, which will raise issues on 
how that product satisfies the requirements in the Chi-X/ASX Operating Rules and/or the Corporations 
Act.  Each market operator will have a different way of responding to and working with a product issuer 
in these circumstances.   
 
This aspect of a market operator’s activity is a fundamental feature of its business and will differentiate it 
from its competitors.   
 
This issue is raised by the CP because it seeks to define a regulatory perimeter in a framework that is not 
principally designed for that purpose.  The Operating Rules of a market operator are designed to create a 
perimeter around products that are suitable for trading on a regulated market, but that is a very different 
issue from defining the ‘regulatory perimeter’ for the regulation of services and products generally.  One 
very important distinguishing feature is that a market operator may legitimately work with an issuer on a 
new innovative product that address ‘perimeter’ issues in a way that is bespoke for that issuer and a direct 
result of a commercially sensitive and proprietary way of doing business.   
 
This issue is raised on multiple occasions in the CP including, to give one example, the ways in which 
different market operators apply different rules and principles to determine the eligibility of an underlying 
asset.  
 

(b) The impact of the proposals outlined in the CP  
 
It is difficult to predict the future of cryptocurrency markets, so any attempt to analyse the impact of the 
CP proposals creates a number of imponderables.  For example, if Mr Douglass is correct and the price of 
bitcoin goes to zero, or if Mr Wolfe is correct and bitcoin becomes unlawful, then the impact of the 
proposals is fundamentally different than if bitcoin increasingly becomes accepted as a national fiat 
currency and investment option.  
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In these circumstances, it may be more appropriate to outline the possible impacts, rather than seek to 
quantify them, and possible ways to mitigate the risks and negative impacts, while retaining the best 
possible chance of delivering the positive benefits.   
 
In this context, it can be said that the proposals in the CP may have a wide ranging impact, including:  
 

(i) on the competitiveness of Australia as a financial centre; 
(ii) on the risks posed to retail investors of continuing to trade cryptocurrencies in largely 

unregulated environments;  
(iii) in the event a prescriptive approach is taken to legislating cryptocurrency standards (eg listing 

eligible assets, prescribing pricing standards, listing multiple custody requirements) there may be 
costs in having to revisit and update the regulatory framework for each new 
cryptocurrency/pricing arrangement/custody enhancement, including where new global best 
practices emerge that enhance services for investors, but are not currently prescribed;  

(iv) the proposals may disincentivise product issuer to innovate in the area of Australian ETPs, if a 
view is reached that such innovation comes without a distinct first mover advantage because it 
will be the subject of a public ASIC consultation process that requires the socialising of those 
innovations;  

(v) the proposals may diminish competition between market operators if they are prescribed in a 
manner that is aligned with the products to be traded on a single market.    

 
4. The Critical Steps to Mitigate the Risks and Potential Negative Impacts of the CP Proposals   

 
In these circumstances, Chi-X commends ASIC for its approach in CP 343 of seeking to provide a bespoke 
framework that is suitable for exchange traded products based upon cryptocurrencies.  Chi-X is also of 
the view that there are two important steps that could be taken to address the most significant potential 
disadvantages in taking that approach:  
 

(a) Engagement with Market Operators and Issuers 
 
ASIC looks to a market operator to be the gatekeeper with respect to investment products traded on its 
market.  Market operators undertake this role in the unique environment of balancing regulatory and 
supervision outcomes with the facilitation of innovation and business outcomes.  The way in which this is 
achieved, while maintaining a solid and immutable foundation baseline of regulatory standards, must be 
for each market operator to determine, with appropriate ASIC intervention when genuine issues arise 
over that baseline.   
 
Cryptocurrencies pose particular challenges for regulators and market operators over where that 
foundation baseline may be.  However this challenge does not mean that it is for ASIC to solely determine 
how market operators will approach these issues.  In the case of Chi-X, the issues will be determined in 
the way we usually approach innovation: seeking to deliver cost efficient innovation, while meeting clear 
and consistently applied regulatory standards, to enhance the services and products provided to 
customers and investors generally.  Chi-X undertakes its investor protection role seriously and may 
effectively deliver the same goals ASIC is seeking to embed in prescriptive guidance/rules, through its own 
regulatory tools. In these circumstances, the most efficient way to deliver the most effective investor 
focused outcomes is likely to be through bilateral ASIC-CXA engagement.   






































