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Peng Lee 31 January 2014
Senior Manager Corporations By email
Australian Securities and Investments

Commission

Level 24, 120 Collins Street

Melbourne VIC 3000

policy.submissions@asic.gov.au

Submission on Consultation Paper 218: Employee Incentive
Schemes

We have pleasure in submitting Herbert Smith Freehills’ Head Office Advisory Team’s
comments on ASIC’s Consultation Paper 218: Employee Incentive Schemes.

The Head Office Advisory Team (HOAT) is supportive of ASIC’s initiative to ‘future-proof’
ASIC Class Order 03/184. In particular, we are pleased to note that the revised Class
Order (Class Order 14/xx) will:

. expressly apply to performance rights, including cash settled rights and dividend
equivalent payments;

. clarify the availability of relief for offers involving stapled securities; and
. reduce the listing period required for companies to be eligible to obtain relief.

Our comments in response to some of the specific questions raised in the consultation
material are set out in the attached annexure. We also have the following comments in
relation to issues that were not specifically addressed in the consultation materials.

Drafting of the new Class Order

One of the existing difficulties with Class Order 03/184 is its technical nature, which
makes it difficult for non-lawyers to understand and also results in some unnecessary
(and probably unintended) technical issues and distinctions.

We suggest that any new Class Order should be drafted in plain English and, where
possible, be ‘principles-based’ rather than prescriptive, so that it can be interpreted and
applied by the human resource professionals who will be most impacted by the changes.

If timing permits, we request that the new Class Order be exposed for comment prior to it
coming into effect.

Areas of continued uncertainty

Consideration could be given to clarifying the following items that are not specifically
covered by the consultation materials:

. form of offers — ASIC could confirm that it is comfortable that compliant offers
can be made by way of an electronic offer procedure and that offers may be
structured as “opt out” offers, provided they are in a form that is not misleading
or deceptive and are otherwise reasonable in all the circumstances; and

. offer pricing — where pricing is to be worked out in the future under a formula,
offer documents currently must specify what the price would be if the formula
was applied at the date of the offer. This is not possible in some cases, for
example where offer booklets are printed by professional printers and printing
occurs some days before the offer is made. The requirement could be changed
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so that the formula need only be applied on a date “reasonably proximate to the
offer”.

Further reforms

For completeness sake, we note that it would be welcome if ASIC were to consider class
order relief for certain offers of derivatives in circumstances where Class Order 14/xx
does not apply but the offer would have qualified under a Corporations Act exemption if it
was an offer of shares. Global employee incentive schemes frequently involve offers of
cash based ‘phantom’ share plans. Australia is currently in a very small minority of
countries that do not facilitate such offers. Even limited relief for the making of such offers
to ‘senior managers’ would be welcome.

Head Office Advisory Team
Herbert Smith Freehills
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