Sample Application for Relief

Our reference

Your reference

Direct Phone:

Direct Facsimile:

Email address: 

Date:

Address: [To ASIC in the relevant State]

Email address: applications@asic.gov.au
Dear Sir/Madam:

Re: ABC Pty Ltd ("ABC Company")  - Relief under s1020F (1)(c) – XYZ successor Fund transfer  
A.
Executive summary of the proposal or relief 

(Refer to any ACN, ABN, AFSL number, or other identifiable references.  Also provide details of the fund, scheme, proposal, if applicable.)
1.
We act for ABC Company (ACN 000 000 000) as Trustee of a regulated superannuation fund known as XYZ successor fund (the "Fund"). ABC Company is urgently seeking modification to s1017E (3) of the Corporations Act 2001 (the "Act") in order to facilitate the application of employer contributions following a successor fund transfer of benefits from the WWW Superannuation Fund ("previous fund") to the Fund on [insert date of transfer].      

B.
What type of relief application is this? 

(Eg." standard", "minor & technical" or "novel".)  
2.
We consider that this application is minor and technical relief as arguably s1017E was not intended to apply to employer contributions in this case. Had members remained in the previous plan, the employer contributions would have been fully invested and subject to market forces according to their selected investment options, so it is anomalous for s.1017E to effectively require their interests to be invested in cash in the Fund. 

C.
 What is the legal basis of the application? 

(Specify the discretionary power(s) you want us to exercise and the specific provision(s) of the Act you want relief from. You should attach a draft instrument of relief and mark up any changes from our standard relief, pro forma instrument or class order.)  
3.
ABC Company Limited (the "ABC Company") is seeking a modification under s1020F (1)(c) of the Act. 

4.
The relief would modify section s1017E (3) of the Act. It would permit employer contributions paid prior to creation of new accounts in the Fund to be withdrawn from a designated account under s1017E and invested in accordance with the derived asset allocation for the plan from the Commencement Date until those accounts are created ('Allocation Date').

5. A draft instrument of modification is enclosed.

D.
What regulatory issue/problem are you asking ASIC consider? (Provide a summary of the issue/problem you want us to address together with a description of any legal/policy/commercial/regulatory aspects of the application.)
Background facts 

The Fund

6.
The fund is a public offer superannuation fund that offers participation at a corporate or personal level. Corporate groups can participate on a defined benefit and/or an accumulated basis. Individuals can participate as accumulation members, with or without an employer sponsor. 

Successor Fund Transfer 

7.
XYZ Company currently participates in, and contributes to a plan, but now wishes to contribute to the Fund. ABC Company, the trustee of the previous plan has determined to transfer on [date of transfer] – the Commencement Date – certain members ("future members") and assets of the previous plan to the Fund on a successor fund basis in accordance with the provisions of Superannuation Industry (Supervision) Act 1993 ("SIS Act").

8.
The ongoing relationship between XYZ Company and ABC Company is governed by a participation agreement (the agreement), which set out the rules upon which XYZ Company and any associated companies will participate in the Fund. The benefit design replicates the provisions that were in the governing rules of the previous plan.

9.
The successor fund transfer is governed by the successor fund deed (the "Deed") between the previous plan trustee and ABC Company. Under the legislation, the primary purpose of the Deed is to ensure that the future members receive equivalent rights in the Fund to the rights they had under the previous plan.

10.
The previous plan trustee made it a condition of the Deed that future members' monies would be invested in similar investment options to those in which their monies were invested in the previous plan. 

11.
Employees of ABC Company have both accumulation benefits and defined benefits. 

Regulatory Issue     

Commercial aspect

12.
In order to create data that is accurate as at the Commencement Date, the final due diligence process cannot commence until that date. For this reason, there is necessary a delay between the transfer of assets and the transfer of data. This is quite common in successor fund transfers. New accounts for future members will not be established until this data is verified.

13.
In the meantime employer contributions for these members will be deposited initially into the Fund's section 1017E designated trust account. ABC Company had proposed to then transfer them to the newly created XYZ Company reserve account with the Fund and invest them consistently with the derived assets allocation for the XYZ Company plan until the allocation date. 

14.
If ABC Company does not follow the proposed process, instead leaving the employer contributions in the section 1017E account until the allocation date, ABC Company will be required to fund the gap between the notional asset earnings of the derived asset allocation and the net earnings from the section 1017E trust account at the cash rate (Earnings Gap). ABC Company would have no choice but to draw on the Fund's reserves to finance this Earnings Gap, as ABC Company has no funds of its own. 

Funding Earnings Gap from Reserves

15.
The Fund reserves have been maintained over a period of time using earnings that would otherwise have been allocated to current and former members of the fund.

16.
If ABC Company uses the fund reserves to finance the Earnings Gap for future members, it may lead to a significant cross subsidising of the future members by the current fund members. Using last year’s investment returns as an estimate of the return in the relevant period, the Earnings Gap would be around $[insert figure]. A full explanation of how this figure was calculated is contained in an attachment to this application.

 Legal or technical aspect

17.
Employer contributions to the Fund prior to member accounts being created is technically money paid to acquire an increased interest in financial products issued by ABC Company within the meaning of s1017E (1).  

18.
As a result, the employer contributions are required to be held in a designated trust account in trust for the persons who are entitled to the money.

19.
A s1017E trust account must be with either an Australian ADI, a cash management trust, an approved foreign deposit taking institution or a statutory fund. ABC Company’s s1017E account is a bank account with the XX Bank that accrues earnings at the prevailing Reserve Bank cash rate. 

20.
ABC Company is not permitted to take money out of the trust account except in the prescribed circumstances. In this case, money will not be taken out of the account except to issue the increased interests.

21.
A full analysis of s1017E and how it applies in this case is contained in attachment 'C' to this application. 

22.
The technical application of s1017E in these circumstances may cause ABC Company to:



(a)
contravene its duty under trust law to act impartially and fairly 


towards each class of members 

(b)
contravene its obligation to distribute the investment returns of the fund in a fair and reasonable manner as between all the members of the Fund under regulation 5.03 of Superannuation Industry (Supervision) Regulations 1993 (SIS Regs); and



(c)
contravene its obligation to act in the best interests of the 



beneficiaries as a whole under s52(2)(c) of the SIS Act.

23.
A trustee is required under trust law to act impartially and fairly as between different class of members of the trust. Use of the Fund reserves to subsidise future member’s earnings, but not the earnings of current members, may constitute a breach of this duty.

24.
If ABC Company depletes the fund reserves in order to finance the Earnings Gap, it will negatively impact both the current fund members and future members. This may constitute a contravention of ABC Company’s obligation to act in the best interests of the beneficiaries as a whole.

Policy or regulatory aspect

25.
Granting this relief would be consistent with ASIC's regulatory goal of promoting the provision of efficient, honest and fair financial services by licensees. (Refer to ASIC PS 169.3B)  

26.
Relief is also consistent with the regulatory purpose of section 1017E in this context. ASIC's QFS 126 states:


The obligations that arise under s1017E aim to ensure that the relevant monies are insulated from the market and other forces associated with the particular superannuation fund while the long-term use and ownership of the money is uncertain.



In the context of employer contributions, the ownership of the money is not uncertain so the purpose behind s1017E is not required.

E.
Why can't you comply with the Act? 

(Describe how the application extends, relaxes or varies the Act or existing ASIC policy settings, or any precedent relief, class orders, pro forma instruments, or any previous ASIC policy decisions. If any aspects of your application differ from our normal policy or relief instruments explain exactly what that difference is.)
27.
On the Commencement Date, the previous plan trustee will provide interim data to ABC Company indicating how each future member's account is to be invested at the time the assets are transferred to the Fund. ABC Company will then determine the overall asset allocation for the plan. The final data will be provided in January 2006, after the previous plan trustee has conducted a final due diligence process on the data. Member accounts will be created at that time. But in the interim employer contributions will be caught by s1017E.

28.
It is not administratively feasible for ABC Company to establish accounts for each future member as at the Commencement Date on the basis of the interim data because operationally the risk error (and subsequent re-adjustments) is too high.

29.
Therefore, after the date it receives the final data (Allocation Date), ABC Company will create accounts in the name of each future member and allocate the plan assets, and earnings from the Commencement Date, to each member account.

30.
Until these accounts are created employer contributions will be subject to s1017E. This is because they are money paid to acquire an increased interest in the Fund.

F.
Arguments in support of the application 

(Provide a cost/benefit analysis of the proposed relief together with any legal/commercial/policy reasons for the application.)  


31.
We believe relief should be granted for the following reasons 
(a)
Members acquiring the financial product would still have the protection they were intended by Parliament to have, because they are no worse off than they would have been had they remained in the previous plan.

(b)
ABC Company will be able to meet its obligation under the Deed and the law more broadly if the relief is granted. 

(c)
The beneficiaries of the Fund will benefit if the relief is granted because there will be no depletion of the Fund's reserves.

(d)
The likelihood and extent of potential consumer detriment resulting from the proposed relief is minimal because future members will receive the earnings they would have received, if they had remained invested in their respective investment options in the previous plan.  

(e)
If the money is transferred from the s1017E trust account to the Fund's reserve account, it will remain in a trust environment under the legal ownership of ABC Company and will be held on a constructive trust collectively for the future members. Similarly, if the money is retained in the s.1017E trust account, it will be held collectively for the future members. The only difference is how the money is invested. In XYZ Company reserve account it will be invested according to the derived asset allocation for the plan. In the s1017E trust account it would invested in cash.

(f)
Furthermore, because under the Deed future members must receive investment earnings from the Commencement Date equivalent to the investment options they had elected in the previous plan, it is the current fund members who are disadvantaged if ABC Company Limited is forced to deplete the fund reserve account to subsidise the Earnings Gap. Current fund members will therefore benefit from the relief without harming future members. Future members will also enjoy the additional security that comes from keeping the future fund's reserve intact.

G.
Consultation

(Provide name(s) of person(s) or organisation(s) you have contacted to discuss the issue or problem.)
32.
We have not previously spoken with ASIC or APRA about this issue.

H.
Are any third parties affected?

 (Provide any comments from third parties who may be affected by your application.) 
33.
ABC Company has provided briefing sessions to the future members explaining how the transfer will take place.  No concerns have been raised from those meetings.

I.
Is the application urgent and if so why? 

(The applicant must clearly demonstrate that the urgency results from factors beyond its reasonable control that it could not have reasonably foreseen. Self-imposed deadlines are not a sufficient basis for urgent consideration.)
34.
ABC Company would be grateful for your urgent consideration of the matter. The successor fund transfer date has already been organised and the issue that has led to this application for relief has only just been identified. ABC Company will also be lodging a breach report that cross-references this application.  We consider the matter meets the criteria to be treated as an urgent application in [PS 51.19]. Our reasons are set out in attachment 'D'.

J.
Have you enclosed the right fees? 

(Refer to ASIC Practice Note 58 for details on fees.)
35.
We enclose our cheque for the application fee of $270.

K.
Do you have any other documents attached to the application? 

(Provide any attachments with cross-references to the application) 

36.
A draft of the modification instrument is in attachment 'A'. An explanation of how the Earnings Gap was calculated is in attachment 'B'. Our analysis of s1017E is in attachment 'C'. Attachment 'D' discusses why this matter should be treated as urgent having regard to [PS 51.19].
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