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About this guide

This guide tells you:

¢ when you need an Australian derivative trade repository (ADTR) licence
and how to apply for one, whether you are an Australian or overseas
operator;

e what information you should submit with your application; and

e what you should do after you have been granted a licence.
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About ASIC regulatory documents ‘

In administering legislation ASIC issues the following types of regulatory
documents.

Consultation papers: seek feedback from stakeholders on matters ASIC
is considering, such as proposed relief or proposed regulatory guidance.
Regulatory guides: give guidance to regulated entities by:

e explaining when and how ASIC will exercise specific powers under
legislation (primarily the Corporations Act)

e explaining how ASIC interprets the law
e describing the principles underlying ASIC’s approach

e giving practical guidance (e.g. describing the steps of a process such
as applying for a licence or giving practical examples of how
regulated entities may decide to meet their obligations).

Information sheets: provide concise guidance on a specific process or
compliance issue or an overview of detailed guidance.

Reports: describe ASIC compliance or relief activity or the results of a
research project.

Document history

This draft guide was issued in March 2013 and is based on legislation and
regulations as at the date of issue.

Disclaimer

This guide does not constitute legal advice. We encourage you to seek your
own professional advice to find out how the Corporations Act and other
applicable laws apply to you, as it is your responsibility to determine your
obligations.

Examples in this guide are purely for illustration; they are not exhaustive and
are not intended to impose or imply particular rules or requirements.
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A Overview

Key points

A derivative trade repository (trade repository) is a facility to which
information about derivative transactions, or about positions relating to
derivative transactions, can be reported.

The reason for establishing and regulating trade repositories is to increase
the transparency, integrity and stability of over-the-counter (OTC)
derivatives markets.

Under s902A and 905C of the Corporations Act 2001 (Corporations Act),
ASIC has responsibility for licensing trade repositories and supervising
holders of Australian derivative trade repository (ADTR) licences.

Trade repositories that wish to accept derivative trade data reported under
mandatory reporting requirements imposed under the Corporations Act
must either be licensed under Pt 7.5A of the Corporations Act or a member
of a class of trade repositories prescribed by the Corporations Regulations
2001 (Corporations Regulations).

Also, if the Corporations Regulations identify a class of trade repositories
as being required to be licensed under Pt 7.5A of the Corporations Act, a
person must not operate, or hold out that they operate, a trade repository in
the class if the person does not have an ADTR licence that authorises the
person to operate the repository.

You can apply to ASIC for an ADTR licence. If you are granted an ADTR
licence, you must ensure that you comply with your licensee obligations.

We may assess and report on your compliance to the Minister.

Background

What is a trade repository?

RG 000.1 A trade repository is a facility to which information about derivative
transactions and positions relating to derivative transactions can be reported
(whether or not other information or data can also be reported to the facility
and whether or not it can provide other types of services or facilities). A
trade repository acts as a centralised registry that maintains an electronic
database of records of transactions. Trade information is submitted to a
repository by one or both trade counterparties, and typically covers
information such as transaction maturity, price, reference entity and
counterparty.

Note: See OTC derivatives market reform considerations: A report by the Council of
Financial Regulators, March 2012, p. 3.
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RG 000.2 Trade repositories have emerged as a relatively new type of financial market
infrastructure (FMI) and have recently grown in importance, particularly in
light of the *‘Group of Twenty (G20) commitments’. These are the
commitments made by the leadership of the G20 nations in September 2009
for the operation of OTC derivatives markets.

RG 000.3 There are currently no operators of trade repositories (as the term is
contemplated by the G20 commitments) established in Australia.

RG 000.4 The key rationale for requiring trade reporting, and establishing and
regulating trade repositories, is to:

(@) enhance the transparency of transaction information provided to
relevant authorities and the public;

(b) promote financial stability; and

(c) support the detection and prevention of market abuse.

Note: See CPSS-IOSCO Principles for financial market infrastructures, April 2012,
p. 9.

Australian legislative framework

RG 000.5 The Corporations Act establishes a framework by which Australia’s G20
commitments may be implemented by legislative instruments, including
rules made by ASIC.

RG 000.6 Division 6 of Pt 7.5A of the Corporations Act (as amended by the
Corporations Legislative Amendment (Derivative Transactions) Act 2012)
contains a licensing regime for trade repositories, largely modelled on the
existing licensing regimes for market operators and clearing and settlement
(CS) facilities.

Note: In this document, references to chapters (Chs), parts (Pts), divisions (Divs) or
sections (s) are to the Corporations Act, unless otherwise specified.

RG 000.7 ASIC is responsible for administering this regime and supervising any trade
repositories licensed under the regime, as well as making derivative trade
repository rules under s903A dealing with certain matters in relation to those
repositories.

RG 000.8 Under s901B of the Corporations Act, the Minister has the power to
determine one or more classes of derivatives in relation to which reporting
requirements (being requirements for information about derivative
transactions, or about positions relating to derivative transactions, to be
reported to a licensed or prescribed trade repository) may be imposed. The
Minister’s determination is ordinarily based on advice by ASIC, the Reserve
Bank of Australia (RBA) and the Australian Prudential Regulation Authority
(APRA): see s901B. This advice may take the form of periodic surveys or
assessments of the Australian OTC derivatives markets.
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RG 000.9

RG 000.10

RG 000.11

RG 000.12

Subject to Ministerial consent, ASIC may make derivative transaction rules
imposing reporting requirements (and incidental or related requirements) in
relation to derivative transactions where the derivatives to which the
transactions relate are covered by the Ministerial determination. ASIC is
required to consult the public, APRA, the RBA and any other prescribed
persons before issuing any derivative transaction rules: see s901J.

CPSS—-IOSCO Principles for financial market
infrastructures

In April 2012, the Committee on Payment and Settlement Systems (CPSS)
and the International Organization of Securities Commissions (I0SCO)
published the CPSS-IOSCO Principles for financial market infrastructures
(CPSS-IOSCO Principles).

The CPSS-IOSCO Principles set out standards for trade repositories (among
other categories of financial market infrastructure) that should be applied by
regulators. The relevant standards are listed in Table 1 and cover areas such
as a trade repository’s legal basis, governance, risk management, third-party
access arrangements and efficiency.

The CPSS-IOSCO Principles represent an important milestone in the
broader process of international financial reform that has emerged in
response to rapid developments in financial markets and the growing
awareness of the systemic importance of FMIs following the global financial
crisis.

Table 1: Standards relevant to trade repositories contained in the CPSS—-IOSCO Principles

General organisation

General business and
operational risk
management

Access and
participation
requirements

Efficiency and
transparency

The legal basis, governance arrangements and risk-management framework of a
financial market infrastructure.

See Principles 1-3 in Appendix 1.

Sufficient resources to cover business losses, and the use of secure and reliable
systems to ensure continuous operation.

See Principles 15 and 17 in Appendix 1.
Fair and open access for prospective participants, balanced against controls to

manage risks arising from direct or indirect participation, or links to other financial
market infrastructure.

See Principles 18-20 in Appendix 1.
Efficient provision of services, clear and comprehensive disclosure of risks, costs

and obligations arising from participation, and provision of data by trade
repositories.

See Principles 21-24 in Appendix 1.

Source: CPSS—-IOSCO Principles.
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Who regulates trade repositories?

ASIC

RG000.13  ASIC has the function of supervising licensed trade repositories: see s902A.
This includes:

(@ granting ADTR licences (see s905C), and imposing, varying or
revoking conditions on ADTR licences (see s905F);

(b) varying, suspending or cancelling ADTR licences (see Div 6,
Subdiv D);

(¢) granting relief or exemptions from certain provisions regulating the
licensing or operations of a trade repository (see s901A(3)(g),
903A(3)(c) and 907D);

(d)y making and enforcing derivative transaction rules that establish
mandatory requirements (reporting, clearing and/or execution) (see
s901A, 901E, 901F, 901J and 901K);

(e) making and enforcing derivative trade repository rules (see s903A,
903D, 903E, 903G and 903H);

(f giving directions to an ADTR licensee if ASIC considers the licensee is
not complying with its obligations (see s904G);

(9) giving directions to an ADTR licensee requiring the licensee to give
ASIC a special report and an audit report on the special report, and
giving a copy of the special report to the Minister (see 904H);

(hy assessing how well an ADTR licensee is complying with any or all of
its obligations as an ADTR licensee, and giving a copy of our written
report on the assessment to the Minister (see s904J); and

(iy giving directions relating to derivative trade data if the trade repository
ceases to be licensed (see s904K).

RG000.14  Regulations may be made under s906A of the Corporations Act imposing
obligations on prescribed trade repositories and conferring power on ASIC
in relation to prescribed trade repositories. It is expected that the prescription
of trade repositories by regulation (rather than licensing) will be used in
limited circumstances. For example, a government agency may be prescribed
for certain reporting obligations, or trade repositories licensed under
overseas regulatory regimes may be prescribed for the purpose of rules
directed at facilitating compliance with overseas trade reporting obligations.

Note: See paragraph 1.73 of the Explanatory Memorandum to the Corporations
Legislation Amendment (Derivative Transactions) Bill 2012 (Explanatory
Memorandum).

RG000.15  In deciding whether to grant an ADTR licence, we must have regard to the
matters contained in s905P(2). We must also have regard to these matters in
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deciding whether to impose, vary or revoke conditions on such a licence
under s905F, or suspend or cancel a licence under s905J. These matters are:

@)
(b)

(©
(d)

©)

®

the structure, or proposed structure, of the trade repository;

the nature of the activities conducted, or proposed to be conducted, by
the trade repository;

the size, or proposed size, of the trade repository;

the persons who are, or may be, required to report derivative trade data
to the trade repository;

the technology used, or proposed to be used, in the operation of the
trade repository; and

whether it would be in the public interest to take the relevant action.

RG000.16  We may also have regard to any other matter that we consider relevant.

The Minister

RG000.17  The Minister’s functions, with the advice and assistance of the Department
of Treasury, include:

@)

(b)

©

(d)

determining, by legislative instrument, one or more classes of
derivatives in relation to which mandatory requirements (reporting,
clearing and/or execution) may be imposed under the derivative
transaction rules (see s901B);

deciding whether to consent to the making of derivative transaction
rules and derivative trade repository rules (see s901K and 903H);

giving a written direction to an ADTR licensee if the Minister considers
the licensee is not complying with its obligations in certain
circumstances (see s904F); and

receiving special reports and assessment reports from ASIC (see s904H
and 904J).

Department of Treasury

RG000.18  The Department of Treasury:

@
(b)

advises the Minister on policy relating to trade repositories; and

briefs the Minister on whether the Minister should give consent to the
derivative transaction rules and derivative trade repository rules that
ASIC proposes to make.
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When do you need an ADTR licence?

RG 000.19

RG 000.20

RG 000.21

RG 000.22

RG 000.23

RG 000.24

RG 000.25

RG 000.26

Under s905A, the Corporations Regulations may identify certain classes of
trade repositories as being required to be licensed. If you operate a trade
repository of a class that is identified by the Corporations Regulations as
being required to be licensed, you must hold an ADTR licence authorising
you to operate the repository, unless:

(@) ASIC has exempted you from holding an ADTR licence (see s907D); or

(b) you are otherwise exempt under the Corporations Regulations from
holding an ADTR licence (see S907E).

Note: At the time of writing, the Government has not made public any plans to make
such regulations.

The derivative transaction rules may impose an obligation on certain persons
to report derivative trade data to licensed or prescribed trade repositories.
You may also seek to be licensed if you wish reporting to your trade
repository to qualify for compliance with these reporting obligations:
S901A(6)(b).

Note: Reporting to a trade repository that is not licensed, but which is nevertheless a
member of a class of trade repository prescribed by any regulations under s901A(6)(b),
would also qualify for such compliance.

You must not hold out that you operate a trade repository in a class that is
identified by the Corporations Regulations unless you have a licence
authorising you to operate the repository: see S905A(2).

If a class of trade repository is not identified by the Corporations
Regulations as being required to be licensed, repositories of that class may
operate without an ADTR licence. A trade repository may obtain a licence
despite not being required to do so by the Corporations Regulations.

A person must also not hold out that they have an ADTR licence, or that the
operation of a trade repository by the person is authorised by a licence, if this
is not the case: see s907A(a) and (b).

You may apply for an ADTR licence under s905B and the same licence may
authorise you to operate two or more trade repositories: see s905E.

Operators of a trade repository based overseas that is a repository of a class
identified by the Corporations Regulations as being required to be licensed
will require an ADTR licence, unless exempted by ASIC.

If a licensed trade repository is wholly or partly operated in a foreign
country, ASIC may, to the extent we consider appropriate, perform the
function of supervising the repository by satisfying ourselves that:

(@) the regulatory regime that applies in relation to the repository in that
country provides for adequate supervision of the repository; or

© Australian Securities and Investments Commission March 2013 Page 9



CONSULTATION PAPER 201 / DRAFT REGULATORY GUIDE 000: Derivative trade repositories

RG 000.27

(b) adequate cooperative arrangements are in place with an appropriate
authority of that country to ensure that the repository will be adequately
supervised by that authority: see s902A.

We would ordinarily expect to satisfy ourselves of both these criteria, rather
than relying on one alone.

Applying for an ADTR licence

RG 000.28

RG 000.29

RG 000.30

RG 000.31

Exemptions

RG 000.32

RG 000.33

RG 000.34

Section B outlines the application process and tells you what information we
expect to find in an application for an ADTR licence.

In brief, as an ADTR licence applicant, you will need to send us an
application that contains detailed information on your company, the
characteristics of the (proposed) facility, the proposed financial, human and
technological resources and key contracts, and operational and compliance
rules, plans and procedures.

Section B contains guidance on how to prepare an application, and
Appendix 2 contains specific information to include as part of the ADTR
licence application.

We recommend that potential applicants discuss their proposed operations
with us before submitting an application.

Note: Potential applicants should contact the Senior Manager, Post-trading and OTC
Derivatives, Financial Market Infrastructure, ASIC, to discuss.

You can apply to ASIC for an exemption from all or specified provisions
regulating the licensing or operations of a trade repository. This includes the
provisions of Pt 7.5A, the Corporations Regulations relevant to Pt 7.5A, the
derivative transaction rules and the derivative trade repository rules. We may
exempt a person or class of persons, a facility or class of facilities, or a
derivative transaction or class of derivative transactions, from all or specified
provisions: see s907D.

We will grant an exemption only when we are satisfied that there is no
satisfactory policy reason for the operator to comply with the relevant
provision. All applications will be assessed on a case-by-case basis.

We may exempt overseas licensed trade repositories from Australian
requirements in certain circumstances. Section C outlines our approach to
exemptions.
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Continuing obligations if you have an ADTR licence

RG000.35 If you are granted an ADTR licence, you must comply with:

@)
(b)
(©
(d)
©)
®
(©)

(h)

any derivative transaction rules that apply to you (see s901E);
the derivative trade repository rules (see s903D);

your general obligations (see s904A);

your obligations relating to derivative trade data (see s904B);
your obligation to notify ASIC of certain matters (see s904C);
your obligation to assist ASIC, APRA and the RBA (see s904D);

your obligation to give ASIC access to the trade repository’s facilities
(see s904E); and

any direction given by the Minister or ASIC under s904F, 904G, 904H
or 904K.

RG000.36  We may conduct an assessment of how well an ADTR licensee is complying
with any or all of its licensee obligations. In doing the assessment, we may
take into account any information and reports that we think appropriate: see
s904J.

RG000.37  See Section E for more details on ADTR licensee obligations and
assessments.
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B Applying for an ADTR licence

Background

RG 000.38

RG 000.39

RG 000.40

RG 000.41

Key points

This section outlines the application process and tells you what information
we expect to find in your ADTR licence application.

You need to send us an application that contains detailed information on
the applicant body corporate, the characteristics of the proposed facility,
resources, governance framework, policies and procedures.

We will consider each application on a case-by-case basis before deciding
whether to grant an ADTR licence, and whether to impose any conditions.

Under s905B, a body corporate may, by lodging an application with ASIC,
apply for an ADTR licence authorising it to operate a trade repository.

Section 905C provides that we may grant an applicant an ADTR licence if
we are satisfied that:
(@) the application has been made in accordance with 905B;

(b) the applicant will comply with the obligations that will apply if the
licence is granted; and

(¢) no disqualified individual appears to be involved in the applicant.
Section 905P(2) lists matters that we must take into account in deciding

whether to grant an applicant an ADTR licence under s905C. These matters
are:

(@) the structure, or proposed structure, of the trade repository;

(b) the nature of the activities conducted, or proposed to be conducted, by
the trade repository;

(c) the size, or proposed size, of the trade repository;

(dy the persons who are, or may be, required to report derivative trade data
to the trade repository;

(e) the technology used, or proposed to be used, in the operation of the
trade repository; and

(H  whether it would be in the public interest to grant an ADTR licence.
We may also take into account any other matter that we consider relevant.

We must not grant an applicant an ADTR licence unless:
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(@) if the applicant is a foreign body corporate, the applicant is registered
under Div 2 of Pt 5B.2 (see s905C(2));

(b) 42 days have passed since the application was made and we have not
given a notice under s853D(2) to the applicant within that 42 days
(see s905C(3)).

Note: A notice under s853D(2) is a notice that we propose to make a declaration under
s853C that an individual who is involved in the licence applicant is disqualified for the
purposes of Div 2 of Pt 7.4.

Licence conditions

RG000.42  Section 905F gives ASIC the ability to impose conditions, or additional
conditions, on an ADTR licence.

RG000.43  All ADTR licensees will be subject to licence conditions that specify:
(@) the particular trade repository that the licensee is authorised to operate;

(b) the class or classes of derivatives for which the repository can provide
services for the purposes of Pt 7.5A (see s905F(4)); and

(c) any other conditions that apply to that particular trade repository.

We will make publicly available the list of ADTR licensees and their licence
conditions.

Asset classes

RG000.44  The broad asset classes of derivatives which may be subject to reporting
requirements, as proposed by Treasury in its December 2012 consultation on
the implementation of Australia’s G20 OTC derivatives commitments, are:

(@) interest rates;

(b) credit;

(c) equities;

(dy foreign exchange (FX); and

(&) commodities.

Note: See Treasury, Implementation of Australia’s G-20 over-the-counter derivatives
commitments, December 2012.

RG000.45  Under Rule 2.3.1 of the derivative trade repository rules, an ADTR licensee
must be in a position to accept derivative trade reports for all asset classes
specified in its licence conditions. As a result, the asset classes for which a
trade repository is licensed may need to be more narrowly drawn than the
classes referred to in RG 000.44. Licensees seeking to offer a Pt 7.5A
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reporting service for additional asset classes after a licence has been granted
will need to apply to ASIC for a variation to their licence.

RG000.46  Authorising ADTR licensees to offer specific asset classes for reporting
purposes mirrors the approach taken by ASIC in relation to holders of an
Australian market licence (market licensees) or CS facility licence (CS
facility licensees). It also allows us to conduct an examination of any issues
specific to a particular asset class before authorising the licensee to offer the
asset class for Pt 7.5A reporting purposes.

Other conditions

RG000.47  As part of our consideration of your licence application, we will consider
what other conditions should apply to your ADTR licence.

RG000.48  For instance, we may consider imposing conditions concerning the following
(to the extent not covered by relevant derivative trade repository rules):

(@ regular reporting to us on financial resources and directors’
certifications about adequacy of financial resources;

(b) more frequent regular reporting during the first years of operation on
cash flows, financial performance and your financial position;

(c) requiring or confirming that key human or technological resources, or
other key arrangements, are in place before commencement of offering
the service;

(d) the type or formats of data to be provided to ASIC or other regulators;

(e) requiring the trade repository to establish a domestic operational
presence, either with respect to human or technological resources or
other aspects of its operations;

(H outsourcing of critical functions;

(9) a condition requiring submission to the jurisdiction, where the applicant
is domiciled offshore; and

(hy requirements for user support, regulator support or escalation
procedures.

RG000.49  We will consider imposing conditions about financial resource requirements
for certain applicants. In assessing whether or not to impose such conditions,
and what the financial requirements shall be, we will consider (among other
things):

(@) your current and projected operating expenses under a range of
scenarios, including in adverse market conditions;

(b) any potential general business losses that may arise and the level of
financial resources that may be required so that you can continue the
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operations and services of the trade repository as a going concern even
if those general business losses materialise; and

(c) the level of financial resources required in a recovery situation or
orderly wind-down of critical operations and services, taking into
account the length of time that may be required to achieve a recovery or
orderly wind-down.

RG000.50  We will consult with you about any conditions we may impose.

Application process

RG000.51  Figure 1 provides a summary of the ADTR licence application process.

Figure 1: ADTR licence application process

Trade repository operator ASIC
* Prepares application by referring » Assesses application, which will often
to this section involve discussion about aspects of
. Lodges app”cation with ASIC , the application with the trade
along with any fee applicable repository operator

* For operators whose trade repository
is wholly or partly operated in a
foreign country, ASIC may enter into
cooperation arrangements with
appropriate home regulators

* Makes decision whether to grant
ADTR licence under s905C(1),
subject to any conditions

» Determines conditions to be imposed
on the ADTR licence under s905F

RG000.52  Our experience with licensing market licensees and CS facility licensees has
shown that it is desirable for applicants to submit a draft application before
their formal application, so we can ensure it is complete and detailed enough
for us to make a determination.

What to include with your application

RG000.53  An application must be made in accordance with s905B and include the
information and documentation referred to in this regulatory guide.

RG000.54  As the applicant, you must demonstrate that you have the skills, expertise,
procedures and capacity to comply with the obligations that will apply to
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RG 000.55

RG 000.56

RG 000.57

RG 000.58

RG 000.59

RG 000.60

RG 000.61

RG 000.62

you, including the obligations imposed by the derivative trade repository
rules, when your trade repository commences and on a continuing basis.

See Section E for a discussion of your obligations as an ADTR licensee.

An applicant must provide information and documents that explain the
matters in s905P that we must consider when deciding whether to grant an
ADTR licence, and any other matters we consider relevant in deciding
whether to grant a licence.

We also expect an applicant whose business is wholly or partly operated in a
foreign country to provide ASIC with comprehensive information about its
overseas operations, how it proposes to provide services for the purposes of
the Australian regime under Pt 7.5A (including full details of the foreign
resources it intends to deploy in providing services for the purposes of

Pt 7.5A) and the home regulatory regime that applies to it. We may also
consult with relevant foreign authorities with supervisory or regulatory
responsibility for the applicant.

Your application should contain all relevant information and we may take
steps to confirm the information you provide.

The application and all information and documents provided with the
application must be in English or translated into English by a suitably
qualified translator.

We may request independent verification by a suitably qualified third party
about any matter of your application. In such a case, you are responsible for
the cost of supplying the verification.

We will require evidence that an applicant’s governing body expressly
considered and approved the application before it was made. We will accept
for this purpose a declaration made by each member of the governing body
or by a senior person or persons authorised by specific resolution of the
governing body to make the declaration on the governing body’s behalf, that
to the best of the governing body’s knowledge and having made proper
inquiries:

(@ the applicant meets the criteria in s905C; and

(by the information and documentation provided with the application is
true, correct and complete.

Applications should include specific information addressing the following
high-level matters. These matters broadly reflect the requirements of
s905P(2) and are also largely based on, and consistent with, application
requirements internationally:

(@ ageneral description about the operations of the trade repository;

(b) ownership of the applicant;
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(c) organisational structure, governance and compliance;
(d) human resources and remuneration;

(e) financial resources;

(f conflicts of interest;

(g) resources and procedures relating to information technology, ancillary
services, operational separation of functions, access terms and allied
matters;

(hy risk management and business continuity;

(i) record keeping;

() confidentiality and data security;

(k) data protocols and data submission by users; and

() data availability to the public, market participants and regulators.

RG000.63  The specific information we expect to be included with your application is
detailed in Appendix 2 of this guide.
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C  Exemptions

Key points

We may grant an exemption from certain provisions relating to the
regulation of trade repositories. We will do this when we consider the
regulatory outcomes for trade repositories are not relevant or are otherwise
achieved. We will also consider whether the regulatory costs significantly
outweigh the benefits. This can be of relevance to trade repositories that
are also subject to overseas regulatory regimes.

When applying for an exemption, you should provide information about the
facility, as set out in this section.

When an exemption may be granted

RG 000.64

RG 000.65

RG 000.66

RG 000.67

We are empowered by s907D to exempt the following from all or specified
provisions:

(@) aperson or class or persons;
(b) afacility or class of facilities; or

(c) aderivative transaction or class of derivative transactions.

The specified provisions we can exempt compliance from are:
(@ the provisions of Pt 7.5A,

(b) the provisions of the Corporations Regulations made for the purposes of
Pt 7.5A,; or

(c) the provisions of the derivative transaction rules and the derivative trade
repository rules; and

(d) the definitions in the Corporations Act, or in the Corporations
Regulations, as they apply to references in the provisions referred to in
RG 000.65(a)-RG 000.65(c).

There may also be exemptions or relief in and concerning:

(@) the regulations (see s907E);

(b) the derivative transaction rules (see s901A(3)(g)); and

(c) the derivative trade repository rules (see s903A(3)(c)).

Exemptions may be used to exempt a person from the need to be licensed

under Pt 7.5A, or the specific obligations that will apply once a person is
licensed, and may apply unconditionally or subject to specified conditions.
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RG000.68  The exemption power has been included to:

(@ ensure that there is sufficient power to address any unforeseen
consequences of the implementation of the requirements in Pt 7.5A; and

(b) deal with circumstances where the determinations, regulations or rules
may operate inadvertently, or in a perverse manner, contrary to the
underlying intention of the regime.

Note: See paragraphs 1.234-1.235 of the Explanatory Memorandum.

RG000.69  We will consider each application for exemption on a case-by-case basis.
Figure 2 broadly outlines the exemption process.

Figure 2: Trade repository exemption process

Trade repository operator ASIC

« Prepares an application for » Assesses the application
exemption based on the
information provided in this section | Jp

* Makes the decision whether to
grant an exemption
* Lodges the application with ASIC

* |f appropriate, arranges for an
and pays the lodgement fee

exemption notice to be drafted

When we will decide to grant an exemption
RG000.70  We will normally only decide to grant an exemption from the specified
provisions if:
(@) regulatory outcomes for trade repositories are not relevant to the
facility;
(b) regulatory outcomes are achieved without regulation under Pt 7.5A; or

(c) the cost of regulation required to achieve the regulatory outcomes for
trade repositories outweighs the benefits of those outcomes.

These categories may overlap.

Regulatory outcomes not relevant to trade repository

RG000.71  Under special circumstances, we may decide to exempt you from a particular
provision because the regulatory outcomes set out in RG 000.4, as they
apply to trade repositories, are not relevant to your facility. In these
circumstances, there may be no satisfactory reason for requiring you to be
subject to a particular provision.
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Regulatory outcomes are achieved without Pt 7.5A

RG000.72  We may decide to exempt you from a provision because you are subject to
other forms of regulation that ensure that regulatory outcomes for trade
repositories are achieved without regulation under Pt 7.5A. In these
circumstances, there may be no satisfactory policy reason for complying
with the provision.

Regulatory cost significantly outweighs benefits

RG000.73  We may decide to exempt your trade repository if the cost of regulation
significantly outweighs the benefits. In making the assessment, we will take
into account factors including:

(@ the number of transactions reported through your facility;

(b) the impact of the activities of your facility on the Australian financial
system;

(c) the degree of systemic risk posed by the activities of your facility;

(dy your characteristics as the facility operator, including whether you
operate any other trade repositories;

(e) the number and type of Australian participants that use your facility;
and

(/ whether you are subject to other forms of regulation and the nature of
that regulation.

Note: See Regulatory Guide 51 Applications for relief (RG 51) more generally for how
we use our relief powers.

RG000.74  The key benefits and regulatory outcomes of trade repository regulation are
outlined in RG 000.4. When we consider the costs of trade repository
regulation, we look at the burden or costs associated with meeting the
regulatory obligations, including:

(@ supervising the trade repository; and
(b) reporting and completing an annual assessment.

RG000.75  You should make a clear case for why the costs outweigh the benefits of
regulation.

Overseas trade repositories and exemptions

RG000.76  We will consider granting an exemption from substantive parts of the trade
repository regulatory regime, with appropriate conditions, where an overseas
trade repository is regulated as a trade repository in its home jurisdiction (i.e.
where its principal place of business is located), and we are satisfied that the
criteria outlined in RG 000.70 are satisfied.
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RG000.77  Where an overseas trade repository is covered by an overseas regulatory
regime, we may determine that, instead of an exemption, it is preferable for
the operator to remain subject to requirements under the Corporations Act in
the interests of users, ASIC and other regulators, financial markets or the
general public.

RG000.78  Insuch instances, we may perform our function, in accordance with s902A,
of supervising trade repositories ‘to such an extent as ASIC considers
appropriate’ by satisfying ourselves that the supervision of the repository
provided by the overseas regulatory regime in that country is adequate.
These provisions are discussed in more detail in Section D.

Exemption conditions

RG000.79  There may be one-off or ongoing obligations imposed on a trade repository
operator when an exemption is granted, by way of conditions on the
exemption: see s907D(3).

RG000.80  We may decide to impose conditions on the exemption to protect the users of
the facility or other interests such as financial stability, market integrity or
market confidence. Without limiting the generality of our power of
exemption, conditions may include, for example, a requirement:

(@) for an operator of an overseas trade repository to obtain certifications of
ongoing compliance with overseas requirements, and to submit to the
jurisdiction of an Australian court in an action brought by us in relation
to its operation of the facility;

(b) for the key features of the service provided by the trade repository to
remain as they were when the exemption was granted,;

(c) to report to us periodically about the operation of the trade repository
and compliance with the conditions of the exemption;

(dy to inform users of the trade repository that it is exempted;

(e) to report to us any disciplinary action taken against a user of the trade
repository or when the trade repository operator suspects that a person
has committed, is committing, or is about to commit a significant
contravention of the Corporations Act;

() to report to us any material outages affecting the operation of the trade
repository;

(9) to obtain an audit report about the operation of the trade repository
prepared by a suitably qualified person;

(hy to maintain all derivative trade data for at least five years after the end
of the relevant contracts;
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(i) to provide us with regular reports or electronic feeds of data, as
prescribed by us, on all or classes of transactions reported through the
facility;

() to make publicly available its annual audited financial statement;
(k) to enter into a written cooperation agreement or deed with us; or
() any other conditions that are necessary to ensure that the key regulatory

outcomes will be achieved.

RG000.81  Trade repository operators must comply with any exemption conditions: see
s907D(3).

How to apply for an exemption

RG000.82  Trade repository operators can apply for an exemption from all or specified
provisions noted in RG 000.65 by submitting an application to us with the
relevant fee. The application should provide details of:

(@) the operation of the particular trade repository; and
(b) the reasons why you should be exempted having regard to our criteria
for exemption above.

RG000.83  We recommend discussing a potential application with us before submission.

RG000.84  We also strongly encourage submission of a draft application before a formal
application to ensure it is complete and sufficiently detailed.
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D  Overseas trade repositories

Approach

RG 000.85

RG 000.86

RG 000.87

Key points

Operators of trade repositories based overseas may need an ADTR
licence.

Where an overseas trade repository seeks an ADTR licence but is also
subject to an overseas regulatory regime that is sufficiently equivalent to
the regime applying in Australia, we may, to the extent we consider
appropriate, place reliance on the overseas regulatory regime in
supervising the trade repository.

Alternatively, an overseas trade repository may seek an exemption from
the requirements of the Corporations Act, or a combination of exemptions
and reliance by ASIC on the overseas regime.

We may also consider an approach which combines both exemptive relief
and reliance on an overseas regulatory regime.

Operators of overseas trade repositories may need, or may choose to seek, an
ADTR licence in the circumstances set out in RG 000.19-RG 000.27. They
may also seek exemptive relief from ASIC, or may wish ASIC to perform
our supervisory functions in respect of the repository’s activities by relying
on their compliance with a foreign regulatory regime in accordance with
S902A.

In relation to such licensed overseas trade repositories, we will consider:

(@ exempting them from substantive parts of the Australian regime in
accordance with the considerations set out in RG 000.106-RG 000.107;

(b) accepting reliance (in whole or in part) on compliance with overseas
regulation as set out in RG 000.88-RG 000.105; or

(c) adopting a combined approach by seeking to rely on compliance with
overseas regulation, as well as potentially exempting the foreign
operator from specific relevant obligations under the Corporations Act
or the derivative trade repository rules.

We propose to adopt the approach that is most appropriate to the
circumstances of the particular case.
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Reliance by ASIC on home regulation

RG000.88  Section 902A provides that, if a licensed trade repository is wholly or partly
operated in a foreign country, ASIC may, to the extent we consider
appropriate, perform the function of supervising the repository by satisfying
ourselves that:

(@) the regulatory regime that applies in relation to the repository in that
country provides for adequate supervision of the repository; or

(b) adequate cooperative arrangements are in place with an appropriate
authority of that country to ensure that the repository will be adequately
supervised by that authority.

RG000.89  We would ordinarily expect to satisfy ourselves of both these criteria, rather
than relying on one alone.

Note: See paragraph 1.130 of the Explanatory Memorandum.

RG000.90  This means that in administering our supervisory obligations, we may
consider the regulatory requirements in the home jurisdiction, where those
requirements apply to the ADTR licensee’s Australian activities. We may
view the licensee’s compliance with those obligations as partially or wholly
fulfilling particular regulatory obligations that the licensee faces under the
Australian regime. This does not alter the legal obligations of the licensee
under the Australian regime, but goes to how we will administer the regime.

Assessing adequacy of supervision

RG000.91  For the purpose of satisfying ourselves that the regulatory regime in the
foreign country provides for adequate supervision of the trade repository, we
will assess whether the overseas regulatory regime is sufficiently equivalent
to the Australian regulatory regime.

RG000.92  In assessing whether the overseas regulatory regime is sufficiently
equivalent and whether there are adequate cooperation arrangements
between ASIC and the appropriate authority of the foreign country or
countries in which the trade repository is wholly or partly operated, we will
apply an approach informed by Regulatory Guide 54 Principles for cross-
border financial regulation (RG 54).

Note: See also Regulatory Guide 177 Australian market licences: Overseas operators
(RG 177) and Regulatory Guide 211 Clearing and settlement facilities: Australian and
overseas operators (RG 211).

RG000.93  With this in mind, we will take into account the extent to which the overseas
regulatory regime, as it applies to the overseas trade repository:

(@ isclear, transparent and certain, as explained in RG 54.82-RG 54.84;
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(b) is adequately enforced in the foreign country, as explained in
RG 54.87-RG 54.89;

(¢) is consistent with the CPSS—IOSCO Principles, to the extent that they
apply to trade repositories; and

Note: See the CPSS-IOSCO Principles, set out in Appendix 1, and the accompanying
key considerations.

(d) achieves equivalent outcomes to outcomes to the Australian regulatory
regime for trade repositories.

Consistent with the CPSS—IOSCO Principles as they apply to trade
repositories

RG000.94  We will consider whether an overseas regulatory regime is designed to
achieve the high-level outcomes of the CPSS-IOSCO Principles in
determining whether there is sufficient regulatory equivalence between the
overseas regime and Australia’s regulatory regime.

RG000.95  Normally, this would require the relevant CPSS-IOSCO Principles (and,
where appropriate, relevant key considerations) to be explicitly provided for
and legally enforceable in the overseas regulatory regime. However, in some
circumstances, convincing evidence could be provided that the relevant
CPSS-10SCO Principles either are implicit in the overseas regulatory
regime or are provided for through supervisory practice.

RG000.96  We will take into account any revised or newly established principles or
recommendations on trade repositories published by CPSS and I0SCO or
other relevant international standard-setting body or forum from time to
time.

Achieves equivalent outcomes to the Australian regulatory regime for
trade repositories

RG000.97  The relevant key outcomes, as detailed in RG 000.4, are enhancing the
transparency of transaction information to relevant authorities and the
public, promoting financial stability and supporting the detection and
prevention of market abuse. In our view, these outcomes require:

(@) ensuring the operational integrity, effectiveness and security of the trade
repository and the data it contains;

(b) ensuring the adequate availability of data to regulators and market
participants; and

(¢) ensuring fair and transparent terms of access to counterparties who may
be required to report to the trade repository.

RG000.98  When we consider whether the overseas regulatory regime achieves the key
outcomes, we will focus on whether the outcomes are achieved from the
perspective of Australian users of the trade repository facility.
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RG 000.99

RG 000.100

RG 000.101

RG 000.102

RG 000.103

RG 000.104

RG 000.105

The achievement of the key outcomes by the overseas regulatory regime
does not require the regulatory mechanisms used in each country to be
precisely the same. However, to assess whether the overseas regulatory
regime achieves the key outcomes, we will need to know in detail and
understand the regulatory mechanisms by which those outcomes may be
achieved, especially if those mechanisms are not the same as the Australian
regulatory mechanisms.

Adequate cooperative arrangements

We may also, under s902A(2)(b), perform the function of supervising a trade
repository that is wholly or partly operated in a foreign country, by satisfying
ourselves that there are adequate cooperative arrangements in place with an
appropriate regulatory authority of that country to ensure that the trade
repository will be adequately supervised by that authority.

We would normally expect to grant an ADTR licence to an overseas
operator only if we have adequate cooperative arrangements with the
relevant regulator, located in the home jurisdiction of the operator.

At a minimum, adequate cooperative arrangements will provide for:
(@ prompt sharing of information by the home regulatory authority; and

(b) effective cooperation on supervision, and investigation and
enforcement.

Particularly in the area of supervising the overseas trade repository, adequate
cooperative arrangements will mean that we have access to direct and
continuing contact with the relevant officers of the overseas regulatory
authority to allow us to make the arrangements effective by enabling prompt
exchanges of information.

Adequate cooperative arrangements with the overseas regulatory authority
will generally be in the form of a memorandum of understanding or some
other documented arrangement.

Reliance

It will be important for the operator of an overseas trade repository that is
applying for an ADTR licence to outline to us to what extent it will expect us
to be relying on compliance with the home jurisdiction requirements as
being sufficient for Australian purposes. Any such expected reliance is also
likely to be relevant in any self-assessment report required under the
derivative trade repository rules.
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Exemptions

RG 000.106 Where an overseas regulatory regime is sufficiently equivalent, in the sense
explained above, we may also consider granting an exemption from relevant
substantive parts of the Australian regime, under our power to issue
exemptions under s907D and in accordance with the exemptions policy
framework outlined in Section C.

RG 000.107  Where an overseas operator wishes us to consider such an exemption, it
should apply in accordance with the procedure outlined in RG 000.82-
RG 000.84. In such cases, if we do not grant an exemption, we may
nevertheless place reliance on the overseas regulation in supervising the
overseas trade repository, as contemplated by s902A.
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E  Licensee obligations and assessment

Key points

After you have been granted an ADTR licence, you must ensure that you
meet your various licensee obligations on an ongoing basis.

Important responsibilities include complying with the conditions on your
ADTR licence and with the derivative trade repository rules.

We may assess whether you are complying with your ADTR licensee
obligations and report our findings to the Minister.

Licensee obligations
RG000.108  The general obligations of an ADTR licensee are set out in the Corporations
Act. As a licensee, you must ensure that you comply with:
(@) any derivative transaction rules that apply to you;
(b) the derivative trade repository rules that apply to you;
(¢) your general obligations under s904A, including:
(i) complying with the conditions on the licence;

(i) if you are a foreign body corporate, being registered under Div 2 of
Pt 5B.2; and

(iii) taking all reasonable steps to ensure that no disqualified individual
becomes, or remains, involved in the operator;

(d) your obligations relating to derivative trade data under s904B and the
applicable derivative trade repository rules, including:

(i) the obligation relating to use or disclosure of the data;

(i) the obligation to comply with requests from regulators or other
persons for data; and

(iiiy obligations relating to the creation of statistical data from the
derivative trade data;

(e) your obligation to notify ASIC of certain matters under s904C,
including:
(i) notification of an inability to meet obligations under s904A; and
(i) notification of changes to directors, secretaries, or senior managers;

(/) your obligation to assist ASIC, APRA and the RBA under s904D,
including showing your books or giving derivative trade data or other
information;
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(9) Yyour obligation to give ASIC such reasonable access to trade repository
facilities, as we request (see s904E); and

(hy any direction given by the Minister or ASIC under s904F, 904G, 904H
or 904K.

Derivative trade repository rules

RG000.109 Derivative trade repository rules are rules dealing with certain matters
relating to licensed trade repositories. Derivative trade repository rules are
made by ASIC under s903A(1).

RG 000.110  Section 903D imposes an obligation on a person to comply with the
derivative trade repository rules that apply to them. The derivative trade
repository rules may impose obligations on both the operator of the trade
repository, and the officers of the trade repository: see s903B.

RG000.111 The derivative trade repository rules can deal with the following matters, as
foreshadowed in S903A:

(@) the manner in which licensed trade repositories provide their services;

(b) the handling or use of derivative trade data by licensed trade
repositories and their officers and employees;

(c) the governance, management and resources (including financial,
technological and human resources) of licensed trade repositories,
including the handling of conflicts of interest, the monitoring and
enforcing of compliance with obligations, the integrity and security of
computer systems and other systems, operational reliability, business
continuity planning and operational separation and outsourcing of
functions;

(d) the disclosure of conditions, including fees on which licensed trade
repositories provide their services; and

(e) the reporting to ASIC or other regulators of matters related to licensed
trade repositories.

RG000.112  We have set out our guidance on the derivative trade repository rules in
Appendix 3. We will take this guidance into account when assessing an
ADTR licensee’s compliance with the derivative trade repository rules.
Failure to comply with derivative trade repository rules is a breach of s903D,
which is a civil penalty provision.

General obligations

RG000.113  The Corporations Act imposes fewer general obligations on ADTR
licensees, compared with the equivalent existing provisions in relation to
market licensees (s792A) and CS facility licensees (s821A). This is largely
because the operations of trade repositories are less complex than those of
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financial markets or CS facilities. Many of the obligations of trade
repositories will be imposed through the derivative trade repository rules.

Note: See paragraphs 1.166-1.168 of the Explanatory Memorandum.

Obligations relating to derivative trade data

RG 000.114  Section 904B imposes obligations relating to derivative trade data on ADTR
licensees and their officers and employees. ‘Derivative trade data’ is
information about derivative transactions, or about positions relating to
derivative transactions, or information (including statistical data) that is
created or derived from that information: see s761A.

RG 000.115 The use or disclosure of derivative trade data by an ADTR licensee, or an
officer or employee of the licensee, is permitted if it is for the purpose of, or
occurs in the course of, the provision of the trade repository’s services, or the
officer or employee performing their duties as an officer or employee of the
licensee: see s904B(1)(a)(i). The Corporations Regulations may curtail the
scope of this permission: see s904B(1)(a)(ii).

Note: See paragraph 1.170 of the Explanatory Memorandum.

RG000.116  This permission applies to the use or disclosure of derivative trade data for
the purpose of, or in the course of, the provision of services by the trade
repository and not the operator of the facility. It therefore does not cover the
use or disclosure of data for the purposes of, or in the course of, other non-
trade repository activities carried on by a person who operates a trade
repository facility.

Note: See paragraph 1.171 of the Explanatory Memorandum.

RG000.117  Other than for the purpose of providing trade repository services, the use and
disclosure of trade data is prohibited unless required or permitted by the
Corporations Act, Corporations Regulations, the derivative transaction rules
or the derivative trade repository rules, or another law of the
Commonwealth, or a law of a state or territory: see s904B(1)(b).

RG 000.118  While the use and disclosure of information may be permitted by the
Corporations Act, Corporations Regulations or the derivative trade
repository rules, the Corporations Regulations may restrict the ability of the
rules to regulate use and handling (including disclosure): see s903A(2)(b)
and s903C. Specifically, the Corporations Regulations may restrict the
ability of the rules to permit some kinds of commercialisation.

Note: See paragraph 1.174 of the Explanatory Memorandum.

RG 000.119  Section 904B also provides that a trade repository must comply with
requests for information from certain bodies (ASIC, APRA, RBA or another
licensed trade repository). Additional persons or bodies may also be
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RG 000.120

RG 000.121

RG 000.122

prescribed by the regulations for this purpose. It is intended that the
regulations will provide for the sharing of trade data with appropriate foreign
regulators.

Note: See paragraph 1.178 of the Explanatory Memorandum.

This regulation power operates in parallel to the ability for the derivative
trade repository rules to impose obligations regarding the creation and
disclosure of statistical data: S903A. This rule making power is subject to
any restrictions imposed by regulation: s903C. Therefore, ultimately, all
obligations to create and disseminate statistical data (and handling and use of
trade data) are subject to powers to make regulations. This is appropriate to
ensure that confidentiality and the privacy of data is protected.

Ensuring an appropriate degree of regulatory influence
over cross-border trade repositories

We may consider imposing specific conditions on the ADTR licence of a
trade repository if the trade repository:

(@) is wholly or partially operated in a foreign country and the information
held by the trade repository is of high importance for the Australian
regulators in relation to the Australian market; or

(b) is based in Australia and has outsourced operations, moved them
overseas, or intends to do so.

We may consider one or more of the following conditions (or other
conditions as appropriate) to ensure that ASIC can exercise appropriate
regulatory influence in these circumstances by imposing obligations that:

(@) facilitate our ability to conduct periodic activity-based reviews;

(b) require you to report to us regularly on your activities and presence
overseas;

(c) require you to establish particular customer support or regulator support
arrangements, including, where appropriate, requiring a domestic
operational presence; and/or

(dy deal with outsourcing of critical functions.

ASIC assessment

RG 000.123

We may assess how well an ADTR licensee is complying with any or all of
its obligations. In doing the assessment, we may take account of any
information and reports that we think appropriate: see s904J. See Figure 3
for an overview of our assessment process.

© Australian Securities and Investments Commission March 2013 Page 31



CONSULTATION PAPER 201 / DRAFT REGULATORY GUIDE 000: Derivative trade repositories

Figure 3: ASIC'S assessment process

» ASIC receives your annual report.

* We may then serve a notice under s30 of the Australian Securities and
Investments Commission Act 2001 asking for documents we need to see.

* We may also send written questions.

v

* We may contact an overseas regulatory authority for additional information
if you are also regulated overseas.

* We will review the documents and written answers you provide us and
analyse the results.

* We may also take into account any information and reports that we think
are appropriate.

» We will send you a draft report of our findings.

v
v

* We will send copies of the report to the Minister and you.

v

» ASIC has discretion to publish the report in any way. In some cases, we
may also issue a media release about the report.

» We will finalise our report.

RG 000.124  In contrast to similar provisions relating to Australian market licences
(s794C) and CS facility licences (s823C), we may take a risk-based
approach to the frequency of the assessments and we are not obliged to
conduct annual assessments. It is open to us to conduct partial assessments,
focusing only on certain aspects of the ADTR licensee’s operations and
governance.

RG 000.125 As soon as practicable after doing an assessment, we must give a written
report on the assessment to the ADTR licensee. We may give a copy of the
report to the Minister. We will normally publish such reports.

RG000.126 If an assessment, or part of an assessment, relates to any other person’s
affairs to a material extent, we may, at the person’s request or on our own
initiative, give the person a copy of the report on the assessment or the
relevant part of the report.

RG 000.127  Our assessment will take into account the fact that your obligations are
ongoing and cannot be assessed at a single moment in time. We will use
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your annual report (to be provided under Rule 2.6.1 of the derivative trade
repository rules) for background when conducting an assessment.

RG 000.128  In conducting our assessments, we will also take into account any relevant
standards and recommendations promulgated by international regulatory
bodies such as CPSS and IOSCO, including most notably the CPSS-10SCO
Principles and associated disclosure framework and assessment
methodology, as in force from time to time.
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Appendix 1: CPSS-IOSCO Principles for financial
market infrastructures

Table 2: CPSS-IOSCO principles relevant to trade repositories

Principle

1

15

17

18

19

20

21

Legal basis

A financial market infrastructure (FMI) should have a well-founded, clear, transparent, and enforceable
legal basis for each material aspect of its activities in all relevant jurisdictions.

Governance arrangements

An FMI should have governance arrangements that are clear and transparent, promote the safety and
efficiency of the FMI, and support the stability of the broader financial system, other relevant public
interest considerations, and the objectives of relevant stakeholders.

Framework for the comprehensive management of risks

An FMI should have a sound risk-management framework for comprehensively managing legal, credit,
liquidity, operational, and other risks.

General business risk

An FMI should identify, monitor, and manage its general business risk and hold sufficient liquid net assets
funded by equity to cover potential general business losses so that it can continue operations and
services as a going concern if those losses materialise. Further, liquid net assets should at all times be
sufficient to ensure a recovery or orderly wind-down of critical operations and services.

Operational risk

An FMI should identify the plausible sources of operational risk, both internal and external, and mitigate
their impact through the use of appropriate systems, policies, procedures, and controls. Systems should
be designed to ensure a high degree of security and operational reliability and should have adequate,
scalable capacity. Business continuity management should aim for timely recovery of operations and
fulfilment of the FMI's obligations, including in the event of a wide-scale or major disruption.

Access and participation

An FMI should have objective, risk-based, and publicly disclosed criteria for participation, which permit fair
and open access.

Tiered participation arrangements

An FMI should identify, monitor, and manage the material risks to the FMI arising from tiered participation
arrangements.

Financial market infrastructure links

An FMI that establishes a link with one or more FMIs should identify, monitor, and manage link-related
risks.

Efficiency and effectiveness

An FMI should be efficient and effective in meeting the requirements of its participants and the markets it
serves.
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Principle

22 Communication procedures and standards
An FMI should use, or at a minimum accommodate, relevant internationally accepted communication
procedures and standards in order to facilitate efficient payment, clearing, settlement, and recording.
23 Disclosure of rules, key procedures and market data

An FMI should have clear and comprehensive rules and procedures and should provide sufficient
information to enable participants to have an accurate understanding of the risks, fees, and other material
costs they incur by participating in the FMI. All relevant rules and key procedures should be publicly
disclosed.

24 Disclosure of market data by trade repositories

A trade repository should provide timely and accurate data to relevant authorities and the public in line
with their respective needs.

Source: CPSS—-IOSCO Principles.
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Appendix 2: Specific information to include in your
application for an ADTR licence

A2.1 General

RG 000.129

Identification, legal status and class of derivatives

When you apply for an Australian derivative trade repository (ADTR)
licence, you need to identify who you are and tell us about the services you
intend to provide and the activities you intend to carry out that require you to
be licensed as a trade repository. Your application must include:

@)
(b)
(©

(d)

©)

®

©)

(h)

0)

(k)
0]
(m)

your full name and address, as the applicant;
a certificate of incorporation;

if you are a foreign body corporate, a certificate of registration under
Div 2 of Pt 5B.2;

information on the classes of derivative for which you intend to operate
as a trade repository;

minutes from your governing body approving your application and its
submission to ASIC;

the name and contact details of the persons responsible, or to be
responsible, for compliance and any other staff involved, or to be
involved, in compliance within the trade repository;

your program of operations, including the location or intended location
of your main business activities;

the identification of any related bodies corporate and your position
within any corporate group;

details of any service, other than the trade repository function, that you
intend to provide;

a list of all regulatory licences or registrations (or exemptions from
licensing requirements) worldwide, and any current applications for the
same, held or made by you and your related bodies corporate;

your accounting period year end,;
a copy of your constitution; and

details of any pending judicial, administrative, tax, insolvency,
arbitration or any other litigation proceedings, irrespective of their type,
that you or any related body corporate may be party to, or any such
proceedings that are no longer pending, if they still represent a material
expense to you or any related body corporate.
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RG 000.130

Policies and procedures

If you are required to include your policies and procedures with your
application, you must ensure that they contain the following information:

(@ who is responsible for the approval and maintenance of the policies and
procedures;

(b) adescription of how compliance with the policies and procedures will
be ensured and monitored, and who will be responsible for
implementing this;

(c) adescription of the measures to apply in the event of a breach of
policies and procedures; and

(dy an indication of the procedure for reporting to ASIC any material
breaches of policies and procedures that may result in a breach of
licence conditions.

A2.2 Ownership

RG 000.131

Your application must contain a list of each person or entity who directly or
indirectly holds or controls 5% or more in aggregate of your capital or your
voting rights or whose holding or holdings make it possible to exercise a
significant influence over your management.

A2.3 Organisational structure, governance and compliance

RG 000.132

RG 000.133

Organisational chart

Your application must contain an organisational chart detailing your
organisational structure, including any ancillary services offered. The chart
must identify who is responsible for each significant role, including senior
management and persons who direct the activities of any branches. The chart
should also include the intended date of commencement for future
employees or officers that have been appointed but have not yet commenced.

Corporate governance

Your application must:

(@ include information about your internal corporate governance policies
and the procedures and terms of reference that govern your senior
management, including the board, its non-executive members and,
where established, committees;

© Australian Securities and Investments Commission March 2013 Page 37



CONSULTATION PAPER 201 / DRAFT REGULATORY GUIDE 000: Derivative trade repositories

(by include a description of the process for the selection, appointment,
performance evaluation and removal of senior management and
members of the board; and

(c) identify any recognised corporate governance code of conduct that you
adhere to and explain any situations where you deviate from that code.

Internal controls

RG 000.134  Your application must contain:

(@) an overview of your internal controls, including information about your
compliance function, review function, risk assessment and
management, internal control mechanisms and arrangements for your
internal audit function;

(b) where relevant, information on the following matters:
(i) policies and procedures that support your internal controls;

(i) the monitoring and evaluation of the adequacy and effectiveness of
your systems;

(i) the control and safeguarding of your information processing
systems; and

(iv) the internal bodies in charge of the evaluation of any findings;
(c) the following information about your internal audit function:

(i) an explanation of how your internal audit methodology is
developed and applied, taking into account the nature and
complexity of your activities and risks; and

(i) a forward work plan for at least the next year.

Compliance

RG 000.135 Your application must contain the following information about your
arrangements for ensuring compliance with your obligations as an ADTR
licensee:

(@) adescription of the roles of the persons responsible for compliance and
of any other staff involved in compliance assessments, including how
you ensure the independence of the compliance function from the rest
of the business;

(b) information about your internal policies and procedures for ensuring
that the trade repository (including your managers and employees)
complies with all relevant requirements, including a description of the
role of the governing body and of senior management; and

(¢) where available, the most recent internal report prepared by the persons
responsible for compliance or any other staff involved in compliance
assessments.
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Senior management and governing body members

RG 000.136  Your application must contain the following information for each member,
or future member, of your senior management team and governing body that
has been appointed but has not yet commenced:

Professional competence

(@ acurriculum vitae setting out the experience and knowledge relevant to
perform the person’s responsibilities;

Fit and proper
(b) a statutory declaration declaring whether the relevant person has been:

(i) convicted of any criminal offence and, if so, a description of the
offence;

(i) subject to an adverse finding in any proceedings of a disciplinary
nature brought by a regulatory authority or government body or
agency, or is the subject of any such proceedings that are not
concluded;

(iii) subject to an adverse finding, judgment or order in civil
proceedings;

(iv) refused the right to carry on activities that require registration or
authorisation by a regulatory body or has had any such right
withdrawn, cancelled or suspended,;

(v) disqualified from acting as a director, disqualified from acting in
any managerial capacity, or dismissed from employment or other
appointment in an undertaking as a consequence of misconduct or
malpractice;

(vi) otherwise fined, suspended, disqualified or subject to any other
sanction by a government, regulatory or professional body; and

(vii) part of the governing body or senior management of an
undertaking which, while the person was connected (as such or as
an employee) to the undertaking or within a year of the person
ceasing to be connected to the undertaking:

(v had its registration or authorisation withdrawn, cancelled or
suspended by a regulatory body;

(8) has gone into administration, receivership, liquidation or other
form of insolvency administration; or

(c) was subject to an adverse finding or penalty by a regulatory
body;

and in each case giving full details of the relevant matter; and
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Conflicts of interest

©

a declaration of any potential conflicts of interest that person may have
in performing their duties and how these conflicts will be managed.

A2.4 Human resources and remuneration

Staffing policies and procedures

RG 000.137  Your application must include the following policies and procedures:

@)

(b)

a copy of your remuneration policy for senior management, governing
body members and the staff employed in risk and compliance functions;
and

a description of the measures you have put in place to mitigate key
person risk.

Fit and proper

RG 000.138  Your application must include the following information about your staff:

@)

(b)

(©

(d)

©)

a list of the staff employed, or to be employed, including their role and
qualifications for the role;

a specific description of the information technology staff employed, or
to be employed, in providing the trade repository services, including the
role and qualifications of each individual,

a description of the role and qualifications of each individual
responsible for internal audit, internal controls, compliance, risk
management and internal review;

which of your staff are dedicated staff members and which staff
members will be operating under an outsourcing arrangement; and

details of the training and development relevant to the trade repository
business, including any examination or other type of formal assessment
required for staff conducting trade repository activities.

A2.5 Financial resources

Financial resources and business plans

RG 000.139  Your application must include the following financial and business
information:

@)

a complete set of your audited consolidated financial statements (and
those of any corporate group of which you are a member), prepared on
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(b)
(©

(d)
(©)

®

©)

(h)

an annual basis in conformity with international or Australian
accounting standards, for the three financial years preceding the date of
your application;

the name and national registration number of your external auditor;

a financial business plan contemplating different business scenarios for
the trade repository services over a minimum three-year period,

details of the funding referred to in Rules 2.4.7;

a viable recovery or orderly wind-down plan, as referred to in
Rule 2.4.11;

where the historical financial information referred to in RG 000.139(a)
is not available:

(i) astatement demonstrating proper resources and expected business
status in six months after registration is granted,

(i) an interim financial report where the financial statements are not
yet available for the requested period of time; and

(iii) a statement of financial position, such as a balance sheet, of
income, changes in equity and cash flows, and notes comprising a
summary of accounting policies and other explanatory notes;

an indication of future plans for the establishment of subsidiaries and
their location; and

a description of the business activities you plan to carry out, specifying
the activities of subsidiaries.

Note: In this guide “Part 2.4” or ‘Rule 2.4.2" (for example) refer to a particular part or
rule of the derivative trade repository rules.

A2.6 Conflicts of interest

Management of conflicts of interest

RG 000.140  Your application must contain the following information:

@)

(b)

©

your policies and procedures for the identification, management and
disclosure of conflicts of interest, consistent with Rule 2.4.2;

a description of your processes for ensuring that the relevant persons are
aware of these policies and procedures; and

any other measures and controls you have put in place to ensure that
conflicts of interest are identified, managed and disclosed.
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RG 000.141

Inventory and mitigation of conflicts of interest

Your application must contain an inventory of existing material conflicts of
interest in relation to any services provided by you. The inventory must:

(@) be up to date at the time of your application;

(b) include a description of how these existing material conflicts of interest
are being managed; and

(¢) where you are part of a group, include any material conflicts of interest
arising from other undertakings within the group.

A2.7 Resources and procedures

RG 000.142

RG 000.143

RG 000.144

RG 000.145

Information technology resources and outsourcing

Your application must include a description of the following:

(@) your systems and facilities for providing trade repository services to
users, including a copy of any user manuals and internal procedures;

(b) your investment and renewal policies on information technology
resources; and

(¢) your outsourcing arrangements, together with your methods for
monitoring the service level of the outsourced functions and a copy of
the contracts governing such arrangements.

We may also require you to include a written confirmation from an
independent third party (with the scope of the work approved by ASIC)
relating to your operational readiness and the adequacy of your governance
framework and all of your information technology systems.

Non-trade reporting (including ancillary) services

Where you, a related body corporate or an undertaking with which you have
a material agreement offers, or plans to offer, any non-trade repository
reporting services (including services ancillary to the trade repository
services), your application must contain a description of the ancillary
services to be provided.

Operational separation of functions

You must provide a copy of the policies and procedures referred to in
Rule 2.4.12 to ensure the operational separation of functions.
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Transparency about access terms

RG 000.146  Your application must include:

(@ the access policies and procedures under which users access data in the
trade repository, including any process by which users may need to
amend or modify registered contracts;

(b) acopy of the terms and conditions that determine the user’s rights and
obligations;

(c) adescription of the different categories of access (if there is more than
one) that are available to users; and

(d) the access policies and procedures under which other service providers
may have non-discriminatory access to information maintained by the
trade repository where the relevant counterparties have provided their
consent.

Transparency about compliance arrangements and data
accuracy

RG 000.147  Your application must contain a description of the procedures you have put
in place in order to verify:

(@) the compliance of the reporting counterparty or submitting entity with
the reporting requirements;

(b) the completeness and correctness of the information reported to it; and

(c) that data can be reconciled between trade repositories if counterparties
report to different trade repositories.

Pricing policy transparency

RG 000.148  Your application must contain:

(@) acopy of your pricing policy, including the fees for individual services
offered (including ancillary services) and policies relating to any
available discounts or rebates; and

(b) adescription of your methods for making this information available to
users.

A2.8 Risk management and business continuity

RG 000.149  Your application must contain:

(@) adetailed description of the risk management framework required under
Rule 2.4.4;
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(b)

©

()

(©)

a detailed description of the resources available and procedures
designed to identify, manage and mitigate operational risk, business
risk, legal risk and any other material risks to which you are exposed,

a detailed description of your general business risk management
arrangements, including a description of the net assets funded by equity
to cover at least six months of current operating expenses, as referred to
in Rule 2.4.7;

a business continuity plan, as required under Rule 2.4.10, including a
detailed description of your arrangements for ensuring that your trade
repository activities can continue in the event of disruption, the
involvement of trade repository users and other third parties in those
arrangements, and an indication of your arrangements for testing and
updating the plan; and

which relevant international or national standards relating to business
continuity arrangements and/or back-up facilities you intend to comply
with.

A2.9 Record keeping

RG 000.150  Your application must contain:

@

(b)

information about the receipt and administration of data, including any
policies and procedures to ensure:

(i) thetimely and accurate registration of the information reported,
(ii) that the data is maintained both online and offline; and
(iii) that the data is copied for business continuity purposes; and

a description of your record-keeping systems, policies and procedures
for ensuring that information is modified appropriately and that
positions are calculated correctly in accordance with relevant legislative
or regulatory requirements.

A2.10 Confidentiality and data security

Confidentiality

RG 000.151  Your application must set out in detail your policies, procedures and controls
for preventing any unauthorised access to, or the use or disclosure of,
derivative trade data by the trade repository. This information must include a
description of the controls on access to, use of and disclosure of data by
staff, users and regulators, including how you intend to log, manage and
audit these controls.
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Data security

RG 000.152  Your application must specify in detail all data security and anti-cyber crime
arrangements, including which applicable international or national standards
you are accredited under or intend to comply with.

RG 000.153  The application should, in particular, specify the relevant security controls
and standards that you will implement with regard to all foreseeable threats
and vulnerabilities, including intentional or unintentional access to, or use,
corruption or disclosure of, derivative trade data or associated statistical data
by the trade repository, users, regulators, or their officers, employees, agents,
or contractors, or former such persons, as well as third parties such as hackers.

A2.11 Data protocols and data submission by users

RG 000.154  Your application must also specify in detail all data protocols for submission
of derivative trade data by users, including the applicable international or
national standards you intend to require compliance with or accreditation
under.

A2.12 Data availability to market participants, regulators and public

Data availability mechanisms

RG 000.155  Your application must contain a description of the resources, methods and
channels you intend to employ to provide users, regulators and the general
public with access to derivative trade data and associated statistical data in
accordance with the derivative trade repository rules, the Corporations Act
and the controls and verifications you may establish for the access filtering
process.
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Appendix 3:

Guidance on complying with the

derivative trade repository rules

A3.1 Introduction

RG 000.156

RG 000.157

RG 000.158

If you are an ADTR licensee, we will assess your compliance with the
guidance in this appendix as part of any assessment we perform of how well
you are complying with any or all of your obligations as an ADTR licensee,
including for determining whether to take enforcement action against you or
any of your officers.

Note: Under Rule 2.1.1, officers are responsible for taking all reasonable steps to ensure
the ADTR licensee complies with its obligations.

We will also take into account your self-assessment of the extent to which
you have complied with this guidance.

We do not provide guidance on all the derivative trade repository rules, but
focus on those where we believe additional guidance may be helpful.

A3.2 Manner in which the trade repository provides its services

RG 000.159

RG 000.160

RG 000.161

Part 2.2 of the derivate trade repository rules imposes obligations on you in
relation to:

(@) the legal basis for each material aspect of your activities;
(b) access and participation requirements; and

(c) the secure, efficient and effective provision of trade repository services.

Legal basis for material services

You must have a clear, transparent and enforceable legal basis for each
material aspect of your trade repository services: see Rule 2.2.1(1). The legal
basis for your trade repository services consists of the legal framework
within which you provide those services, and your rules, procedures and
contracts.

You must therefore establish rules, procedures and contracts that are
consistent with the legal framework and are enforceable, including in
situations of recovery or wind-down, with a high degree of certainty that any
actions taken by you under those rules, procedures and contracts will not be
voided, reversed or subject to a stay.
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RG000.162 If you are subject to the laws of various jurisdictions, you must take all
reasonable steps to mitigate any risks arising from any potential conflict of
laws across those jurisdictions: see Rule 2.2.1(5).

RG 000.163 We consider that the aspects of your services that are ‘material’ are those
that affect, or have the potential to affect, either:

(@) the performance of your obligations in accepting, retaining, using,
disclosing and providing access to derivative trade data; or

(b) your compliance with any applicable rules, laws or regulations.

RG 000.164 We consider that the following activities are material aspects of a trade
repository’s services:

(@) the onboarding of users and regulators;

(b) the acceptance, processing, retention, handling and transmission of
derivative trade data;

(c) the provision of access to derivative trade data for regulators and users
and the provision of related statistical data to third parties and the public
(see also Part 2.3), including minimum service levels, operational
reliability (see also Rule 2.4.9), protection of confidential information
(see also Rule 2.4.8) and intellectual property rights in the data;

(d) business continuity arrangements (see also Rule 2.4.10);

(e) risk management, including management of business, operational, legal
and information technology risk (see also Rule 2.4.4);

() governance arrangements (see also Rule 2.4.1); and

(9) outsourcing arrangements (see also Rule 2.4.13).

You must therefore have a clear, transparent and enforceable legal basis for
these activities.

Security, efficiency and effectiveness of services

RG 000.165 Under Rule 2.2.3(1), you must ensure that the trade repository’s services are
provided at all times in a secure, efficient and effective manner. This
requirement is amplified by other rules relating, in particular, to the handling
and use of derivative trade data (Part 2.3) and the adequacy of resources
(Rules 2.4.5-2.4.7).

RG 000.166  You should have specific arrangements in place to periodically review
service levels, costs, pricing and operational reliability.

RG 000.167 You must be efficient and effective in meeting the requirements of users,
Australian regulators, and the markets that you serve: see Rule 2.2.3(2). This
requirement is amplified, in particular, by Rule 2.3.4 on the provision of
access to derivative trade data.
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Communication procedures and standards

RG 000.168 A trade repository should support technologies that are widely accepted in
the market and across different jurisdictions, including applicable market
standards for reporting and recording trade information.

RG 000.169 A trade repository also should apply consistent application interfaces and
communication links that enable technical interconnectivity with other
financial market infrastructures and service providers. In addition a trade
repository should, where appropriate, be able to directly exchange trade
information not only with market participants but also with other entities
such as exchanges, electronic trading venues, confirmation-matching
platforms, central counterparties, and other service providers. To facilitate
accurate data representation, use and aggregation trade repositories should
follow industry standards relating to the unique identification of
counterparties (such as legal entity identifiers).

A3.3 Governance, management and resources

RG000.170 Part 2.4 of the derivative trade repository rules deals with the governance,
management and resources of the trade repository.

Governance

RG000.171  Under Rule 2.4.1(2)(c), your decision-making processes for the design, rules
or overall strategy of the trade repository must take into account the
objectives of users. In fulfilling this requirement you should consider
establishing one or more user groups (in which Australian users are
appropriately represented) that you consult before making major decisions.

Conflicts of interest

RG000.172  Conflicts of interest may stem from, but not be limited to, a conflict between
a trade repository’s commercial interests and its obligation to operate
securely, efficiently and effectively.

RG000.173  For example, a trade repository may have a commercial imperative to be less
vigilant in enforcing compliance with its rules and procedures through
disciplinary action in relation to a user who contributes a large portion of the
trade repository’s revenue. This would be the case regardless of whether the
trade repository operates on a for-profit or not-for-profit basis, and may have
a significant impact on the overall degree of user confidence in the trade
repository.
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RG 000.174  Conflicts may also arise between a trade repository’s own obligations (or
those of its related bodies corporate) and the interests of its users or
stakeholders, or between the interests of different users or stakeholders.

RG000.175 Under Rule 2.4.2, you must have documented arrangements for identifying
and managing (including by disclosing, avoiding or controlling) any actual
or potential conflicts between your own interests and obligations (or those of
your related bodies corporate) and the interests of your users or stakeholders,
or between the interests of different users or stakeholders. Such
arrangements might include information barriers, separate supervision or
reporting lines, separate remuneration pools, and/or controls for preventing
inappropriate influence or involvement between different business lines.

RG000.176  In any compliance assessment of a trade repository that we may conduct
under s904J, we would expect a trade repository to be able to demonstrate
that it is identifying and managing all conflicts of interest appropriately at all
times. This evidentiary responsibility may best be discharged in the form of
a register of conflicts.

Monitoring and enforcement of compliance
RG000.177  When we assess your compliance arrangements established under
Rule 2.4.3, we will consider the extent to which they:

(@) are sufficiently independent of your other activities to ensure they are
not improperly influenced by commercial considerations;

(b) are comprehensive and are regularly reviewed;
(c) are reassessed if there are significant changes in your:
(i) trade repository’s operations;
(i) trade repository’s users; or
(iii) resources; and
(dy include adequate processes for monitoring and assessing the
performance of any outsourced licensee obligations.
RG000.178  We expect that effective compliance arrangements would include at least
ensuring that you:

(@ reliably and efficiently identify actual or potential breaches of your
obligations as an ADTR licensee;

(b) deal adequately with any breaches detected; and

(¢) can conclude fairly and reasonably whether, and how well, you have
complied with each of your obligations.
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Risk management

RG000.179  Under Rule 2.4.4, you must establish risk management arrangements in
relation to legal, operational and business risks.

RG 000.180 Operational risk refers to risks that arise from deficiencies in information
systems, internal processes and personnel, or disruptions from external
events that will result in a breakdown or deterioration of the trade repository
Services.

RG000.181 You should also address additional operational risks that can arise when
entering into arrangements in which users access the repository’s reporting
facilities through the services of another entity.

RG 000.182 In relation to the risks associated with indirect participants (i.e. persons who
are required to report their derivative transactions to the trade repository
under Australian reporting requirements but that do so through an agent), we
consider that you need to ensure you have policies and procedures in place
that allow you to do the following:

(@) gather basic information about indirect participation in order to
facilitate identifying, monitoring and managing any material risks to the
trade repository arising from such tiered participation arrangements;

(b) identify material dependencies between direct and indirect users that
might affect the trade repository;

(c) identify indirect participants that are responsible for a significant
proportion of data reported to the trade repository in order to manage
the risks arising from these derivative transactions; and

(dy regularly review the risks arising from any tiered participation
arrangements you enter into, and take mitigating action when
appropriate.

RG 000.183 We consider that you also need to carefully assess the additional operational
risks related to your link arrangements with other financial market
infrastructures to ensure the scalability and reliability of information
technology and related resources. We expect you to consider these issues
during the process of determining whether to enter into a link arrangement
but also on an ongoing basis once any link is established.

RG 000.184  As part of this process, we expect you will:

(@ only enter a link that is designed so that the linked licensed trade
repository can continue to observe its other obligations under its ADTR
licence, the derivative trade repository rules and the Corporations Act;

(b) only enter a link that has a well-founded legal basis that supports the
design of the link and provides adequate protection to the linked
licensed trade repository; and
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(c) carefully assess the additional operational risks related to your link
arrangements to ensure the scalability and reliability of your
information technology and related resources.

RG 000.185 Where you provide non-trade reporting services (services other than the
collection, storage, distribution and statistical analysis of derivative trade
data in accordance with the relevant rules), including services that are
ancillary to trade reporting services (such as portfolio compression or
collateral management), you must identify and manage or mitigate any risks
associated with such other services, including legal, operational and business
risks, to the extent that they affect either:

(@) the performance of your reporting services; or

(b) your compliance with any relevant rules, laws or regulations.

RG000.186 Adequate rules, policies, procedures and contracts for managing any risks
associated with non-trade reporting or ancillary services may address:

(@) the operational separation of functions;

(b) communication protocols;

(c) the appropriate handling of information;
(dy data protection and confidentiality; and

(e) providing access, and disclosing data, to users, relevant regulatory
authorities and the public.

RG 000.187 Under Rule 2.4.4, you must fulfil obligations that are aimed at managing
risks and the potential for loss arising from the trade repository’s
administration and operation as a business enterprise that are not related to
participant default. Some examples of business risks that could arise for
trade repositories include losses from poor execution of business strategy,
negative cash flows or unexpected and excessively large operating expenses.

Resources

RG 000.188  As an operator of a trade repository, you must have sufficient human,
technological and financial resources for ensuring that you operate securely,
efficiently and effectively. The sufficiency of resources will be influenced by
such factors as the complexity and scale of your business, as well as the
jurisdictions in which it is based or operates.

RG 000.189 Because these factors may change over time, we expect you to continually
assess what resources you need to support the ongoing effective operation of
the trade repository.

RG000.190 Examples of acceptable financial resources for complying with Rule 2.4.5
are assets within your ownership and control, funding from other business
activities, or an intra-group guarantee.
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RG 000.191

RG 000.192

RG 000.193

RG 000.194

RG 000.195

RG 000.196

Financial resources should cover obligations arising from:
(@ the operation of the trade repository; and

(b) any activity conducted by you other than operating the trade repository.

We expect the assets you hold in relation to Rule 2.4.7 to be of high quality
and sufficiently liquid to allow you to meet your current and projected
operating expenses in a range of scenarios, including in adverse market
conditions.

Integrity and security of systems

We consider that, to fulfil the requirements about system integrity and
security in Rule 2.4.8, it is advisable that you have a comprehensive strategy
designed to minimise or prevent the possibility of unauthorised access to,
and use and disclosure of, data in relation to all foreseeable internal and
external vulnerabilities.

We consider that your policies and procedures should at least address and
minimise all foreseeable risks arising from:

(@ unauthorised cyber intrusions;
(b) viruses, malware and data corruption;

(c) the deliberate or negligent misuse of data or access privileges by staff,
contractors, users and regulators, including those associated with staff
or contractor departures; and

(d) internet denial of service.

Business continuity

Under Rule 2.4.10, you must have a business continuity plan. We would
expect that the plan would incorporate the use of a secondary site and should
be designed to ensure that critical information technology systems can resume
operations within a short period of time (e.g. two hours) following disruptive
events.

We would expect your business continuity plan to be designed to enable you
to complete your operations by the end of the day of the disruption, even in
cases of extreme circumstances. We also expect your plan to include:

(@ all business processes, escalation procedures and related systems that
are critical to ensuring the continuity of your services as a trade
repository, including any relevant outsourced services and the trade
repository strategy, policy and objectives towards the continuity of
these processes;

(b) the arrangements you have in place with other financial market
infrastructures, including other trade repositories;

© Australian Securities and Investments Commission March 2013 Page 52



CONSULTATION PAPER 201 / DRAFT REGULATORY GUIDE 000: Derivative trade repositories

RG 000.197

(c) the arrangements you have in place to ensure a minimum service level
of the critical functions, and the expected timing to complete the full
recovery of those processes;

(d) the maximum acceptable recovery time for the business processes and
systems;

(e) the procedures to deal with incident logging and reviews;
() atesting program and the results of any tests;

(@) the number of alternative technical and operational sites available, their
location, the resources when compared with the main site, and the
business continuity procedures in place if alternative sites need to be
used; and

(hy information access to a secondary business site to allow staff to ensure
the continuity of the service if a main office location is not available;

We expect that you would regularly test these arrangements.

A3.4 Disclosure of conditions

RG 000.198

In fulfilling your obligations under Part 2.5 of the derivative trade repository
rules, you should also refer to and follow the CPSS-IOSCO Disclosure
framework and assessment methodology for financial market infrastructures,
published in December 2012.

A3.5 Reporting to Australian regulators on matters related to trade

repositories

RG 000.199

RG 000.200

Compliance report

Part 2.6 of the derivative trade repository rules imposes obligations requiring
you to prepare an annual written report for ASIC on your compliance as an
ADTR licensee with the Corporations Act and the derivative trade repository
rules.

We expect that your annual compliance report will:

(@) describe in detail the activities that you have undertaken throughout the
year in order to meet your obligations;

(b) state the objective outcomes and/or standards against which you have
measured your compliance with each of your obligations, and explain
how these outcomes and/or standards show evidence of your
compliance with your obligations;
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(c) identify and explain any divergences during the year between your
planned and actual activities, and your resources for complying with
and monitoring your compliance with your obligations; and

(d) state and explain your conclusions about:

(i) whether you have achieved your stated outcomes and/or standards,
and the extent to which you have fully complied with each
obligation;

(i) if less than full compliance is identified, how you will ensure that
you achieve full compliance with each obligation in the future;

(iiiy the adequacy and effectiveness of your arrangements for handling
conflicts of interest;

(iv) how well you meet or have met each of your obligations;

(v) how well you monitor your own compliance with each of your
obligations; and

(vi) if any inadequacy or weaknesses have been identified, how you
propose to address or have addressed these matters.

RG 000.201 In preparing your report for ASIC, you should refer to and follow the CPSS—
IOSCO Disclosure framework and assessment methodology for FMIs,
published in December 2012.
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Key terms

Term

ADTR licence
ADTR licensee
APRA

ASIC

Australian derivative
trade repository
licence
Australian market
licence

CFTC
Corporations Act
Corporations
Regulations
CPSS
CPSS-I0SCO
Principles

CS facility

CS facility licence

CS facility licensee

derivative trade data

derivative trade
repository rules

Meaning in this document

Australian derivative trade repository licence
Holder of an ADTR licence

Australian Prudential Regulation Authority
Australian Securities and Investments Commission

Australian derivative trade repository licence granted
under s905C of the Corporations Act that authorises a
person to operate a trade repository

Australian market licence under s795B of the
Corporations Act that authorises a person to operate a
financial market

Commodity Futures Trading Commission

Corporations Act 2001, including any regulations made
for the purposes of that Act

Corporations Regulations 2001

Committee on Payment and Settlement Systems of the
Bank of International Settlement

CPSS-IOSCO Principles for financial market
infrastructures, as revised from time to time

A clearing and settlement facility as defined by s768A

An Australian CS facility licence under s824B that
authorises a person to operate a CS facility in Australia

A person who holds a CS facility licence

Note: This is a definition contained in s761A of the
Corporations Act.

Means:

¢ information about derivative transactions, or about
positions relating to derivative transactions; or

* information (including statistical data) that is created or
derived from the information referred to above

ASIC Derivative Trade Repository Rules 2013—rules
proposed to be made by ASIC under s903A of the
Corporations Act that deal with the matters as permitted
by this section

Note: See Attachment 1 to Consultation Paper 201
Derivative trade repositories (CP 201).
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Term

derivative transaction

derivative transaction
rules

directions

Explanatory
Memorandum

FMI

G20

G20 commitments

I0SCO

licensee obligations

market licensee
MAS

MiFIR

OoTC

Part 2.4 (for example)

participants

Meaning in this document

Means:
* the entry into an arrangement that is a derivative;

» the modification or termination of such an arrangement;
the assignment, by a party to such an arrangement, of
some or all of the party’s rights and obligations under
the arrangement; or

* any other transaction that relates to a derivative and
that is in a class of transactions prescribed by the
regulations

ASIC Derivative Transaction Rules 2013—rules proposed
to be made by ASIC under s901A of the Corporations Act
that deal with:

* execution requirements;

* reporting requirements;

e clearing requirements; and

* requirements that are incidental or related to the above

Directions that may be given by ASIC or the Minister
under Subdiv B of Div 5 of Pt 7.5A to an ADTR licensee
not complying with its obligations.

Explanatory Memorandum to the Corporations Legislation
Amendment (Derivative Transactions) Bill 2012

Financial market infrastructure

Group of finance ministers and central bank governors
from 19 of the world’s largest economies, and the
European Union

Commitments made by the leadership of the G20 nations
in September 2009 for the operation of OTC derivatives
markets

International Organization of Securities Commissions

Obligations imposed on an ADTR licensee as part of the
ADTR licence conditions

Holder of an Australian market licence
Monetary Authority of Singapore

Markets in Financial Instruments Regulation
Over-the-counter

A part of the derivative trade repository rules (in this
example numbered 2.4), unless otherwise specified

Persons who have agreed to the terms and conditions of
a trade repository for the use of their data collection and
data reporting services
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Term Meaning in this document

Pt 7.5A (for example) A part of the Corporations Act (in this example numbered

7.5A)
RBA Reserve Bank of Australia
Rule 2.4.2 (for A rule of the derivative trade repository rules (in this
example) example numbered 2.4.2)

s903A (for example) A section of the Corporations Act (in this example
numbered 903A)

statistical data Aggregate data created by a trade repository that is
created from derivative trade data reported to that
repository

trade repository Derivative trade repository—a facility to which information

about derivative transactions, or about positions relating
to derivative transactions, can be reported

users Regulatory authorities, organisations or persons who may
use the data collection or data reporting services of trade
repositories
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Related information

Headnotes

ADTR licence, Australian derivative trade repository (ADTR) licence,
conflicts of interest, CPSS-IOSCO Principles, exemptions, financial
resources, licence conditions, regulatory outcomes, sufficiently equivalent,
trade repository, trade repository regulation

Regulatory guides

RG 51 Applications for relief

RG 54 Principles for cross-border financial regulation

RG 172 Australian market licences: Australian operators

RG 177 Australian market licences: Overseas operators

RG 211 Clearing and settlement facilities: Australian and overseas
operators

Consultation paper

CP 201 Derivative trade repositories

Legislation

Corporations Act, Pt 7.5A

International standards

CPSS-10SCO Principles for financial market infrastructures

© Australian Securities and Investments Commission March 2013 Page 58



	About this guide
	A Overview
	Background
	What is a trade repository?
	Australian legislative framework
	CPSS–IOSCO Principles for financial market infrastructures

	Who regulates trade repositories?
	ASIC
	The Minister
	Department of Treasury

	When do you need an ADTR licence?
	Applying for an ADTR licence
	Exemptions
	Continuing obligations if you have an ADTR licence

	B Applying for an ADTR licence
	Background
	Licence conditions
	Asset classes
	Other conditions

	Application process
	What to include with your application

	C Exemptions
	When an exemption may be granted
	When we will decide to grant an exemption
	Regulatory outcomes not relevant to trade repository
	Regulatory outcomes are achieved without Pt 7.5A
	Regulatory cost significantly outweighs benefits
	Overseas trade repositories and exemptions

	Exemption conditions
	How to apply for an exemption

	D Overseas trade repositories
	Approach
	Reliance by ASIC on home regulation
	Assessing adequacy of supervision
	Consistent with the CPSS–IOSCO Principles as they apply to trade repositories
	Achieves equivalent outcomes to the Australian regulatory regime for trade repositories

	Adequate cooperative arrangements
	Reliance
	Exemptions


	E Licensee obligations and assessment
	Licensee obligations
	Derivative trade repository rules
	General obligations
	Obligations relating to derivative trade data
	Ensuring an appropriate degree of regulatory influence over cross-border trade repositories

	ASIC assessment

	Appendix 1: CPSS–IOSCO Principles for financial market infrastructures
	Appendix 2: Specific information to include in your application for an ADTR licence
	A2.1 General
	Identification, legal status and class of derivatives
	Policies and procedures

	A2.2 Ownership
	A2.3 Organisational structure, governance and compliance
	Organisational chart
	Corporate governance
	Internal controls
	Compliance
	Senior management and governing body members
	Professional competence
	Fit and proper
	Conflicts of interest


	A2.4 Human resources and remuneration
	Staffing policies and procedures
	Fit and proper

	A2.5 Financial resources
	Financial resources and business plans

	A2.6 Conflicts of interest
	Management of conflicts of interest
	Inventory and mitigation of conflicts of interest

	A2.7 Resources and procedures
	Information technology resources and outsourcing
	Non-trade reporting (including ancillary) services
	Operational separation of functions
	Transparency about access terms
	Transparency about compliance arrangements and data accuracy
	Pricing policy transparency

	A2.8 Risk management and business continuity
	A2.9 Record keeping
	A2.10 Confidentiality and data security
	Confidentiality
	Data security

	A2.11 Data protocols and data submission by users
	A2.12 Data availability to market participants, regulators and public
	Data availability mechanisms


	Appendix 3: Guidance on complying with the derivative trade repository rules
	A3.1 Introduction
	A3.2 Manner in which the trade repository provides its services
	Legal basis for material services
	Security, efficiency and effectiveness of services
	Communication procedures and standards

	A3.3 Governance, management and resources
	Governance
	Conflicts of interest
	Monitoring and enforcement of compliance
	Risk management
	Resources
	Integrity and security of systems
	Business continuity

	A3.4 Disclosure of conditions
	A3.5 Reporting to Australian regulators on matters related to trade repositories
	Compliance report


	Key terms
	Related information

