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ENFORCEABLE UNDERTAKING
Section 93AA Australian Securities and Investments Conmission Act 2001

This Enforceable Undertaking is offered to the
Australian Securities and Investments Commission by:

Aveo Access Pty Lid
ACN 000 032 075
572 Swan Street Richmond VIC 3121
and
GE Antomotive Financial Services
ACN 004 187 419
572 Swan Street Richmond VIC 3121
and
GE Capital Finance Australia
‘ ACN 008 583 588
572 Swan Sireet Richmond VIC 3121

and
GE Personal Finance Pfy L4d
ACN 008 443 810
572 Swan Strest Richmond VIC 3121
and
GE Finance Aunstralasia Pty Ltd
ACN 000 015 485
572 Swan Street Richmond VIC 3121
(together referred to as "the GE Money companies" in this Enforceable Undertaking)

1. DEFINITIONS

1.1 The following defined terms are used in this Enforceable Undertaking:
"ACCC" means the Australian Competition and Consumer Commnission;
" Act" means the Corporations Act 2001,
"ASIC™ means the Australian Securifies and Investments Commission;
"ASIC Act” meaﬁs-the Australian Securities and Investments Commission det 2001,
“ASIC concerns” has the fneaning given in clause 2.3.1;

"Beacon™ means the computerised data capture and fracking system utilized by the
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GE Money companies to record customer complaints;

"BESO" means the Australian Banking and Financial Services Ombudsman;

“BFSQ Table” has the meaning given in clause 3.2.2;

“Breaches” has the meaning given in clause 3.6;

“Debt Collection Business” means the debt collection function maintained by the
ﬁiiifiec;fy companies in respect of their cards, automotive and branch personal loans

“gligible GE Money Customers” lias the meaning given in clause 32.2;

"First Action Plan® means the plan to be prepared by the GE Money companies in
accordance with clause 3.6.2;

"First Report" means the writien report to be prepared by the Independent
Consultant in accordance with clause 3.5.1;

“Kirst Review” means the review referred to in clause 3.2.1(a);

“Farther Assessment” means the further assessment under clause 3.2.3;
“GE Money Reviews” rﬁeans the reviews referred to in clause 3.2.1;

“GE Money Statutory Declaration” has the meaning given in clause 3.7.4;

"Independent Consultant" means the person required to be engaged by the GE-
Money companies in accordance with clause 3.5.1;

"{nvestigation" means the ASIC investigation referred to in clause 2.2.7;

"Regulatory Guidelines” means ASIC Regulatory Guide 96 ASIC/ACCC Debt
collection guidelines: for collectors and creditors at Attachment 1 to the Enforcesbie
Undertaking;

"Reports™ means the First Report and the Second Report;

"Second Action Plan™ means the plan (if any) to be prepared by the GE Money
companies in accordance with clause 3.7.2;

"Second Report" means the report (if any) to be prepared by the Indepandﬂnt
Consultant in accordance with clause 3.5.1;

"Submission" means the written submission provided to ASIC by the GE Money
compenies and dated 1 June 2007;

“Terms of Appointment” means the terms set out in Attachment 2;

"Two Year Review" means the review to be prepared by the Independent Consultant
in accordance with clanse 3.5.1;

"22 June 2007 letter” means the letter of that date sent fo ASIC on behalf of the GE
Money corapanies in relation to the First Review;
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2.3.1

The definitions used in the Terms of Appointment apply equally to this Enforceable
Undertaking.

BACKGROUND

ASIC's role

Under section 1 of the ASIC Act, ASIC is charged with a statutory responsibility to
perform its functions and fo exercise its powers so as 1o promote the confident and
informed participation of investors and consumers in the financial system.

Relevant parties, events and statutory provisions

GE Money is the trading name of the GE Money companies which provide consumer
finance products to individuals. The GE Money companies also conduct a debt
collection businesg in respect of their cards, antomotive and branch personal loans
business (“Debt Collection Business™).

The GE Money comparnies are part of the General Electric group of companies.

Tn the course of 2004 and 2005, ASIC received a number of complaints from, or on
behalf of, individuals to whom the GE Money companies had provided credit. The
conplaints related to the practices engaged in by the GE Money companies and their
representatives in respect of the Debt Collection Business.

Part 2 Division 2 of the ASIC Act (Part 2) contains provisions for consumer
protection in relation to financial services.

Part 2 includes prohibitions that are relevant in the confext of debt collection,
including prohibitions against unconscionable conduct (sections 12CA and 12CB),
misleading and deceptive conduct (section 12DA) and harassment and coercion
{section 12D,

In or about July 2005, ASIC conducted surveillance on the GE Money companies and
their compliance with the ASIC Act.

As a result of these enquiries, on 15 December 2006, ASIC commenced an
investigation in relation to suspected contraventions of Part 2 and in particular section
12D,

ASIC acknowledges that the GE Money companies have:

a co-operated with ASIC in the Investigation; and

b. between 2005 and 2006, reviewed their procedures and made substantive
changes to their business including changes infended to address issues
identified by ASIC.

The ASIC concerns

Arising out of its enquiries and the Jnvestigation, ASIC has the following concerns
about the Debt Collection Business ("the ASIC concerns") namely that, in some
cases:

a. - the frequency of contact with debtors has been excessive and unreasonable;
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b. - the hours of contact with debtors have been inappropriate including contact
unreasonably early or late on any given day or contact on a day that a debtor
has requested not to be contacted;

e. the location of contact with debtors has been wunreasonable including
unnecessary contact with debtors at their place of employment;

d. there has been unnecessary and unreasonable comtact with third parties
including family members, colleagues and neighbours;

e. there has been an inflexible and unrealistic approach to repayment
arrangements;

there has been potentially coercive and intimidating conduct towards debtors
including threats to take enforcement/debt recovery steps that were not able
to be taken at the time those threats were made.

h

Acknowledsment of the ASIC concerns

The GE Money companies acknowledge that there was in some cases 2 reasonable
basis for ASIC's concerns and have therefore offered to ASIC the enforceable
undertakings in the terms of claiises 3.2 to 3.11 below.

‘The GE Money companies acknowledge that should ASIC in its sole discretion form
the view that the GE Money companies or any of them have failed to comply with
this Enforceable Undertaking af any time then ASIC may, without limitation, take
enforcement action including applying for court orders under 5.93AA of the ASIC
Act directing the GE Money companies or any of them to comply with the terms of
this Enforceable Undertaking.

UNDERTAKINGS

Under s.93AA of the ASIC Act, the GE Money companies have offered and ASIC

‘has agreed to accept the following undertakings:

Compensation and ongoing compiaint review.

32
32.1

The GE Money companies undertake:

to identify each of the customers of the GE Money companies who may have been
subject to conduct that is inconsistent with Part 2 and/or the ASIC/ACCC Debt
Collection Guidelines in force at the time of the relevant conduct (including as
described at clause 2.3.1.2.-f)) as follows:

3 in accordance with the review processes and criteria described in the 22 June
2007 letter and as further reforred to in paragraph 8.3 of the Submission
("First Review"); and ‘

b. in accordance with & further review to be undertaken by the GE Money
companies in the same manner as the First Review of each of the complaints
recorded in Beacon for the period 26 August 2006 to the date of this
Enforceable Undertaking

(together "GE Money Reviews");



3.2.2
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to take the steps set out in clause 3.3 to compensate each of the customers identified
in accordance with the GE Money Reviews who were subject to conduct that is
inconsistent with Part 2 and/or the ASIC/ACCC Debt Collection Guidelines in force
af the time of the relevant conduct ("eligible GE Money customers"), by crediting
to their account or payment of the amount determined by the GE Money companies
in accordance with the "Non-Financial Loss Assessment Table: Debt Collection”
prepared by the BFSO and attached to this Bnforceable Undertaking marked
Attachment 3 ("the BFSO Table"),

that in circumstances where any eligible GE Money customer is not satisfied with the
offer of compensation determined by the GE Money companies to be payable in
accordance with olause 3.2.2 to then promptly undertake a further internal assessment
of the relevant claim to compensation, in each case to be made by 2 GE employee or
representative of more senor grade or rank than the person who made the relevant
determination referred to in clause 3.2.2 and again in accordance with the BFSO
Table ("Further Assessment").

Compensation in respect of the GE Money Reviews
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The GE Money companies further undertake {(as applicable} to:

determine the amount of compensation referred to in clause 3.2.2 in respect of the GE
Money Reviews within thirty (30) days of the completion of the GE Money Reviews,
which must be undertaken with reasonable expedition;

dispatch notification of the offer of that compensation in respect of the GE Money
Reviews within fifty one (51) days of completion of the GE Money Reviews;

provide that compensation in the manner set out in the 22 June 2007 letter within fen
(10} business days of the eligible GE Money customer’s advising that he or she
accepts that offer of compensation and providing appropriate confirmation of his or
ber identity and current address;

carry out any further assessment and make any further offer, or advise the relevant
GE Money customer that no change will be made to the previous offer, within twenty
eight (28) days of being advised by any of the eligible GE Money customers that the
offer of compensation made pursuant to clause 3.3.2 is not acceptable to that
customer. Any such advice will draw the customer’s attention to his or her right to
have the matter reviewed by BFSO if be or she is not satisfied with the further offer.

ensure that all relevant GE Money customers are advised of relevant time-limits and
procedures arising out of clauses 3.3.1 - 3.3.4; and

provide all relevant information fo BFSO regarding eiigible GE Money customers
who seek to have the matters dealt with in this clause referred to BFSO.

The GE Money companies further undertake to:

adhere to the BFSO Table in their future handling of all relevant customer conplaints
made in relation to the Debt Collection Business including those relating to past -
conduct;

continue to fully maintain and adequately resource the operations of Beacon or any
such system as may replace it from time to time; and



34.3

maintain complaint handling procedures including:
& documented policies and procedures relating to complaint handling;
(i) membership of an external dispute resolution scheme approved by ASIC;

(i)  staff dedicated to the resolution of customer complaints and matters escalated
for further review; and

{iv) a customer hotline.

Independent review of the Debt Collection Business

3.5
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3.5.7

3.5.8

The GE Money companies undertake:

to appoint, within thirty (30) days of the date of this Enforceable Undertaking, an
Independent Consultant to review, assess, make recommendations and provide the
First Report, the Second Report (if required under clause 3.6) and the Two Year
Review to the GE Money companies in accordance with the Terms of Appointment;

to obtain ASIC's approval in writing prior to the appointment of the Independent
Consultant and for this purpose, as soon as reasonably practicable and in any event
within twenty-one (21} days of the date of this Enforceable Undertaking, fo provide
to ASIC the curricula vitee, including details of the expertise and any prior
associations with GE Money, oft

a. any proposed Independent Consultant; and

b. any person or persons who will assist any Independent Consultant in the
preparation of thé Reports and the Two Year Review;

thet the appointment of the Independent Consultant will be on the Terms of
Appointment save that, subject to clause 3.5.4, additional terms which are not
inconsistent with the Terms of Appointment may also be included by the GE Money
companies;

that they will not vary the Terms of Appointment except with the prior written
approval of ASIC; ‘ ' N :

that the GE Money companies shall be responsibie for the negotiation and discharge
of all remuneration and costs properly associated with the appointment of the
Independent Consultant;

that a copy of the signed and countersigned Terms of Appointment will be provided
to ASIC within two (2) deys of becoming effective;

to provide all reasonable and timelj assistance to the Independent Consultant for the
purposes of the preparation of the Reports (as applicable) and the Two Year Review,;
and

to provide ASIC with a copy of the Reports (as applicable) and the Two Year Review
within two (2) days of their respective receipt from the Independent Consultant.

The First Action Plan

36

The GE Money companies further undertake that, if the First Report identifies either:
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3.6.5

a, a faiture to comply with the Regulatory Guidelines in the Debt Coliection
Business; and/or ‘

b, deficiencies in the operation of the Debt Collection Business as described in
the ASIC concems;

(together " Breaches"):

to consider the recommendations made by the Independent Consultant in the First
Report to remedy the Breaches;

within thirty (30) days of the date that the First Report is recejved by the GE Money
companies, to provide to ASIC and to the Independent Consultant the First Action
Plan which is to set out the steps the GB Money companies propose to take to rectify
the Breaches and further specify the timeframes within which those steps will be
taken; : ‘

to implement the First Action Plan in respect of the Debt Collection Business within
the timeframes specified in the First Action Plan unless ASIC reasonably requests
any modifications to fhe First Action Plan within thirty (30) ddys of its receipt of the
First Action Plan. In this case, the GE Money companies must then implement the
First Action Plan in respect of the Debt Coliection Business as 50 modified within the
timeframe reasonably specified by ASIC; and

to confirm to the Independent Consultant that a further review and assessment of the
Debt Collection Business is to be casried out, in accordance with the Terms of
Appointment, for the purposes of:

a, reviewing the implementation of the First Action Plan in the Debt Collection
Business;

b, otherwise preparing the Second Report in accordance with paragraph 3.4 of
the Terms of Appointment; and

c. if necessary meking further recommendations in respect of the Debt
Collection Business.

For the avoidance of doubt, clauses 3.6.1-3.6.4 do not apply unless the First Report
identifies Breaches as set out in clause 3.62- b.

Second Action Plan

37

371

372

3.7.3

If the Second Report identifies further or repeated Breaches in the Debt Collection
Busipess then the GE Money companies further undertake:

to consider the further recommendations made by the Independent Consultant in the
Second Report to remedy the Breaches;

within thirty (30} days of the date that the Second Report is received by the GE
Money companies, to provide {o ASIC and to the Independent Consultant the Second
Action Plan setting out the steps the GE Money companies propose to take to rectify
the said further or repeaied Breaches and specifying the timeframes within which
those steps will be taken;

to implement the Second Action Plan in respect of the Debt Collection Business



3.7.4

within the timeframes specified, unless ASIC reascnably requests any modifications
to the Second Action Plan, within thirty (30) days of ifs receipt of the Second Action
Plan. In that case the GE Money companies must then implement the Second Action
Plan as so modified within the timeframe reasonably specified by ASIC; and

1o provide 2 further report to ASIC, within a timeframe that ASIC shall reasonably
advise, in the form of a statutory declaration made by etiher:

a. a managing director of the GE Money companies; or
b. such other person as shall be agreed fo in writing by GE Money and ASIC

detailing the material steps which have been taken to implement the Second Action
Plan and the outcome of such steps to the best of that person’s knowledge after
meking reasonable inquiries (the “GE Money Statutory Declaration”) which ASIC
shall then consider for the purpose of it taking any further or other steps it may in its
discretion consider necessary so as to perform its statutory functions.

375 For the avoidance of doubt, clauses 3.7.1-3.7.4 do not apply unless the Second Report
identifies breaches as set out in clause 3.6(a)-(b).

Materiality

37A  For the avoidance of doubt, the Consultant is not required in the Reports or the Two

Year Review to report upon matters relevant to any deficiencies identified during the
reviews which the Consultant shall carry out pursuant {0 clauses 3.5 - 3.8 which are,
in his or her sole professional opinion, immaterial or insignificant.

Two Year Review

3.8

The GE Money companies further undertake to consider the terms of the Two Year
Review and, if applicable, within twenty-cight (28) days of its receipt from the
Tndependent Consultant fo provide to ASIC a written statement which contains their
proposals to address:

a. any failure to comply with the Regulatory Guidelines in the Debt Collection
Business or deficiency in the operation of the Debt Collection Business as
described in the ASIC concerns; and '

b. any default in the steps taken pursuant to the GE Money Stahaiory
Declaration (if any)

which is/are indicated by or contained in the Two Year Review.

Industry Workshop -

3.9

The GE Money companies undertake to armange or supervise {as the GE Money
companies shall elect) within twelve (12) months of the date of this Enforceable
Undertaking an educational workshop open to up fo 100 persons who are not
employed by the GE Money companies working within or in association with the
debt collection and credit finance industry in Australia that will be:

a paid for by the GE Money companies;

b. principally concerned with promoting best practice within the debt collection



and credit ﬁﬁa&ce industry in Australia;
c. a minirmum of one business day in duration; and

d. approved by ASIC in advance (such approval not to be wunreasonably
withheld) as to:

i its location;
il its content; and

iil, its promotion.

Repiacement of Independent Consultant

3.10

I the appointment of the Independent Consultant is ferminated in accordance with’

paragraph 4 of the Terms of Appointment or if the Independent Consultant resigns or

otherwise terminates his or her appointment then the GE Money companies undertake

that they will:

2. advise ASIC of any matters relevant o such termination of which it is or may
be unaware;

b. promptly take all steps necessary to procure the appointment of a new
Tndependent Consultant in accordance with clauses 2.5.3103.5.7; and

. advise ASIC of the extent fo which the timetable(s) confained in this
Enforcesble Undertaking have been affected, so that ASIC can consider
whether this Enforceable Underteking requires variation.

Costs and ASIC powers

3.11

3.12

4.1

42

The GE Money companies undertake to pay the costs of their compliance with this
Enforceable Undertaking. ‘ :

GR acknowledges that fom time to time ASIC may exercise its statutory information
gathering powers to compel production of information and/or hooks and records in
relation to compliance with this Enforceable Undertaking,

ACKNOWLEDGMENTS

The GE Money compzniés acknowledge that ASIC:

&, mey issue a media release on execution of this Enforceable Undertaking
referring to its terms and to the ASIC concerns which led to its execution;

b. may from time to time publicly refer fo this Enforceable Undertaking; and
c. will make this Enforceable Undertaking available for public inspection.
The GE Money companies further acknowledge that:

a. ASIC's acceptance of this Enforceable Undertaking does not affect ASIC's
power to investigate, conduct surveillance or pursue a criminal prosecution or
its power to lay charges or sesk a pecuniary civil order in relation to any
contravention arising from conduct not described or referred to in clanses 2.2
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and 2.3 or arising from future conduct; and

b that this Enforceable Undertaking in no way derogates from the rights and
remedies available to any other person or enfity arising from any conduct
described in this Enforceable Undertaking or arising from future conduct.

43  The GE Money companies further acknowledge that this Enforceable Undertaking
has no operative force until accepted by ASIC, and the GE Money companies and
ASIC acknowledge that the start date of this Enforceable Undertaking is the date-on
which it is accepted by ASIC.

EXECUTED by AVCO ACCESS PTY LIMITED ACN 000 032 075 in accordance with
section 127(1) of the Corporations Act 2001 in the presence of:

director .

Signatare Signat i ¥/ secretary
e AT S

{\’WLW/!\}WW o Diregtor

Name of director (print) Name of director/company secretary (print)

EXECUTED by GE AUTOMOTIVE FINANCIAL SERVICES ACN 004 187 419 in
accordance with section 127(3) of the Corporations Act 2001 in the presence of:

Name of direstor {print) Name of diredWEBIBMmy secretary (print)

EXECUTED by GE CAPITAL FINANCE AUSTRALIA ACN 008 583 58R in accordance
with section 127(1) of the Corporations Act 2001 in the presence of:

.............................................

Narne of direc;l (print) Name of directhiraqi@fy secretary (print)
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EXECUTED by GE PERSONAL FINANCE FTY LTD ACN 008 443 810 in accordance
with section 127(1) of the Corporations Act 2001 in the presence of:

Signature6f director ~ Signature of director/company secretary
..Wls ......... J M e WinCENE AL Erardi..
Name of director (print) Name of direciojapgpspy seoretary (print)

EXECUTED by GE FINANCE AUSTRALASIA PTY LTD ACN 000 015485 in
accordance with section 127(1) of the Corporations Act 2001 in the presence of:

Signature of director/company secretary

Vincent A. Exardi
. S L A £ pramy v b e
Name of diredtor (print) Name of diregg‘;%%}t%any secretary (print)

Accepted by the Australian Securities and Investments Commission under section 93AA
of the ASEC Act by ifs authorised delegate:

.............................. T e AU U
[insertnmne}//

Delegate of an Secutities and Investments Commission

S A Kay o0t
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This work is copyright. Apart from any ise as permitted
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feedback@asic.gov.au.

Important notice

This guidefine is designed 1o give you basic information;
i dops not cover the whole of the Trade Practices Act or
the Austalian Securities and Investments Cornrnigsion
Act and Is not 2 substitute for professionat advice.

Moreover, because i avoids legs! language wherever
nossible there may be generalisations about the
application of the sforementioned Acts, Some of the
provisions referred to have exceptions of important
fustifications. In most cases the particular gircumstances
of the conduct nesd 1o be taken into account when
determining how these Acts apply 16 that conduct,

Produced by the ACCC Publishing Unit 10/05.
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tsing this guideling

Part 1: Using this guideline

This guideline has heen produced by the Austraiian Competitioﬁ and Consumer
Commission (ACCC) and the Australian Securlties and Investments Commission
(ASIC). The ACCC and ASIC enforce the Commonwvealth consumer protection laws.
For mors information.about the responsibilities of sach agency, see appendix A.

I this guideline the terms ‘debt’ and ‘debtor’ are used to include alleged debts .
and alleged debtors respectively (see the glossary in appendiz C fot more on terns
and phrases).

Who is this guideline for?

This grideline will help:
» collectors (including collection agencies, debt buy-out services, in-house

collection departments of businesses and government bodies, solicitors
end others)

e creditors who use external collection agencies to collect debts or sell
or assign debts to third parties

to understand how the Commonwealth consumer protection laws apply to them.

The guideline will also serve as a point of reference for financial counsellors and
debtors’ advisers when negotiating with collectors about their practices. The ACCC
and ASIC have developed & joint publication specifically for consumers called Dealing
with debt: your vights and responsibilities.

3 ‘This publicarion is available on the ACCE and ASIC websites, A hard copy is alse vailable fee of charge by
conmetng cither ASIC o the ACCC {contact details in appendix £).



Debt collection guideling: for colisctors and stoditons

What this guideline covers

This guideline explains how Commonweslth consurner protection laws relevant to
collection apply. These laws inclade:

» Parts IVA and V of the Trade Practices Act 1 974
» Part 2, Division 2 of the Awstralian Securities and Investments Contynission
Act 2001 (ASIC Act).

Part 2 of the puideline provides practicel guidance on what collectors and creditors
chould and should not do to minimise the risk of breaching the laws administered by
ASIC and the ACCC.

Part 3 of the guideline looks at the prohibitions and remedies against debt collectors
who engage in: ‘

s the use of physical force, undue harassment or coercion

+ misleading or deceptive conduct .

» unconscionable conduct

Panalties

Part 3 also contains information on g:;enahias for breach of the Commonwealth
consumer protection laws. '

Other laws

This guideline also refers to other laws and regulations not administered by the
ACCC and ASIC, but which are relevant to debt collection. These include:

v Commonwealth privacy laws—administered by the Office of the Privacy
Commissionet

o state and territory fair trading laws—which include conduct prohibitions-
mirroring those of the Commonwealth consumer protection laws

e the Uniform Consamer Credit Code—miform state and territory legisiation
administered by the state and territory fair trading and consumer affairs agencies

o the Bankruptcy Act 1966—administered by the Insolvency Trustee
Service Australia. -



Using this pideline

Vatious othet laws, regulations and industry codes are also referred to in passing
throughout the guideline. For 2 non-exhaustive list of other zpplicable laws, see

appendix B. Also see the comments under the heading, Relationship with court
debt recovery processes’ on p. 6.

Note: this guideline does not seek to del with law on mortgages and other securities
or guarantees.

_Why has this guideline been developed?

This guideline replaces the ACCC's Debt collection and the Trade Practices Act
published in June 1999. Since then, ASIC has become responsible for consumer
protection in financial services? ASIC and the ACCC now share responsibility at
the Commonwealth level for protecting people who are debtozs or alleged debtors
from unacceptable collection conduct. ‘
This guideline reflects the joint responsibilities of the ACCC and ASIC for collection
actvity, It also takes account of:

o recent cases that interpret the law governing debt collection® )

« changes to the structure and practices of the collection industry in recent years
e stakeholder feedback after consultation 2bout the guideline.

_What does this guideline do?

The guideline:
v explains ASIC's and the ACCC's view of the laws that we administer
* provides examples on how the law has been applied in particuiar cases

» gives guidance on what creditors and collectors should and should not do
if they wish to minimise the risk of breaching the laws we administer

+ notes other laws and regulations not administered by the ACCC and ASIC
that ase relevant to the debt collection context.

2 ASICS role is set out in the Asstuler Semritics and Trestments Covmmission A 2001, fise Corporations Aez 2007 and
ather lepisiation. See also appendis A, of this gwidedine, .

% Spe references in part 3 of this guideline.



Debt callestion pridsfme: for coliectors and grediors

Note:

" e This guideline does not have legal force. ASIC and the ACCC cannot make
law in this field—that is the role of parliament. Nos can ASIC znd the ACCC
provide a definitive interpretation of the law——that is the role of the courts”

« ASIC 2nd the ACCC must approach each potential enforcement matter
on a case-by-case basis, taking account of all relevant circumstances.
Compliance with this grideline cannot provide a guarantee against
enforcement action by ASIC ot the ACCC.

o Businesses may also be subject to action by private parties.
The ACCC and ASIC encourage businesses engaging in collection activity to follow

this gideline and incorpotate it into their staf¥ trzining, both in tertns of the text and
the spirit of the document. '

This guideline focuses on individual debtors

The guideline has been developed with particular reference to collecting debts from
indivicual debtors. However, many of the laws and principles discussed will also be
celevant to the collection of corporate ot business debits.

This guideline applies to creditors as well as
collectors

This guideline applies to creditors disectly involved in debt collection as much as to
specialist external egencies. When 2 creditor uses an agent for collection, the creditor
{as principal) will generally be Jiable for their agent’s conduct when that conduct
comes within the agent’s express, implied o ostensible authotity. :

4 Alsough this guideline does not have Tegal force, it should be nowd that

A creditor or collector shay agses contractoally to adbert 1o this guitkeline. This will be the cose, for instance,
i the taeme and condisions for & partieular product op sesvice supuiate that the provider of fhe service witl
akide by the gideiine itself, ox by e mdwsay cods of conduct requiring compltence with the grideline
In these chreumstancss, provisions of the guideline mey be legelly enfurceable by the debror on the baste
of the creditor’s contractusl wndertalang :
o Industry complaints handling schemes may comsider this prideline when meking binding deterzomations on SCheme
enamibers. See farther under part 2, section 23, “The role of independent exteraal dispute resolution schernet’.
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A creditor say be responsible for their agent’s collection activities even if the agent
acts in a way that is contrary to an agreement OF understanding berween the creditor
and agent about how the collection is to be undertaken. -

A ereditor may zlso remain liable for conduct regarding a debt despite having scld or
assigned the debt Lizbility will generally rermnain for misconduct occurting before the
sale oz 2ssignment of the debt.

The ACCC and ASIC encourage creditors o use this guideline to ensure their in-house
collection activities are compliant with the laws we administer, and to incorporate

this guideline into their contractual and compliznce suditing arrangeménts with thedr
agents and assignees.

Debtors’ responsibilifies

While this guideline focuses on the responsibilities of collectozs, the ACCC and ASIC
recognise that debtors have responsibilities too. Debtors are legally responsible for
paying the debts they legitimately owe, and they should not deliberately try to avoid
their obligations.

Whenevet possible, debtors should take action before they get into difficulties.
Debtors experiencing financial hardship should promptly contact their creditor,

or the collector if the debt has already passed to a collection business, to nepotiate

2 variation in payments ot other arrangement. In seeking 2 variation, debtors should
be candid sbout their financial position, including their other debts.

We also recommend that debtors in difficulties consider secking the assistance of
a commumity-based financial counsellot, solicitor or other qualified adviser who may
be able to help them with & debt negotiation.

The ACCC and ASIC?s Dealing with debt: your rights and regponsibilisies gives consumers
detalled advice on dealing with debt matters, We encourage creditors and collectors to
refer debtors to this publication and to the services referred to in the patagraph above
when appropriate.
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Relationship with court debt recovery
processes

Broadly, debts may be recovered either through the courts, or by using creditor o
collection agency personnel to negotiate repaymenits. Debt recovery through the courts
is laxgely regulated by state and territory law and the procedural rules of the courts,
The recovery process mey also include the repossession of securities or other legal
enforcement of security inferests,

This guideline is mainly concetned with nop-court debt recovery processes and
informal collection activities after 2 judgment. It does not claim to limmit 2 creditor’s
right o
+ conduct legal repossession activities and other legal enforcement of legitimate
security interests ' :
» seck and obtain pre-judgment remedies, for example, orders to prevent the
removal or transfer of property from the jusisdiction

» seek and obtain judgment for z debt
o. enforce judgment through 2 court process—including exémination hearings,

instalment orders, orders for the selzure and sale of property, garnishment
or attachment orders

+ undertzke all necessary procedures {fot example, for serving documents)
associated with these actions.

However, a collector must not threaten action (legal or otherwise) that they are
not legally pecmitted to take, or do not have instructions or authozity to tzke.
How legal action is threatened or employed can, in certain circumstances, amount
to uniconscionable conduct or barassment. A collector also must not represent 2n
entiflement to seize goods beyond that granted by law: See part 2, sections 19-21
of this guideline for more information. ‘

Read this guideline keeping in mind the rights given by, and obligations imposed
by the courts under debt secovery and other laws.
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A flexible, fair and realistic approach fo
collection

People often default on their debts as 2 result of circumstances beyond their control—
such 2s nnemployment, iliness and family Breakdown. While there are cases of frand
and delibetate evasion, most people are honest and whnt to meet their commitnents

if given a reasonable opportunity to do so.

O the other hand, most creditors want to minimise theiz exposure to debt collection
and, to this end, most will be prepared to work fiexibly with customers who get into
difficulties. We encourage such Aexibility on the part of creditors and their agents.
This includes making reasonable allowance for 4 debtor’s ongoing living expenses, and
recognising that debtors experiencing financial hardship will often have 2 number of
debts owing to different creditors.’

When debtors act promptly and responsibly, and collectors are Aexible, fair and realistic,
the need for collection activity will be greatly reduced

Roles of ASIC and the ACCC

For moze information on the respective yoles of ASIC and the ACCC for debt
collection see appendiz A of this guideline.

5 ote that whem & debt relates 1o @ contract segulated by the Uniform Consumer Credit Code {administered by
the swetes and termitories), & delbtor may have  smtutory oghtto 2 variation when certain conditions ate et
ymenit regotiations genewally, including hardship variasions under the TICCC, are distussed in part 2,
section 153 of this grideline.
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Part 2: Practical guidance

In this guideline, the term 'debtor” includes an alleged debtor, and the term 'debt’
includes an alleged debtl.

Who s this part addressed to?
This past of -the guideline is addressed directly to all involved in collection activity,

whether as creditogs, agents Ot assignees [you]. Reference is also made to the specific
responsibilities of creditors of contactad ot assigned debts.

1 Contact for a reasonable purpose only

[] Communications with the debtor must always be for a reasonable purpose, and
should only occur to the extent necessaty.’
{b] It may be necessary and reasonable for you to contact 2 debtor tor
"+ give information about the debtor’s account
+ comvey a demand for payment

» accurately explain the consequences of nc;nwpayment, including any legal
remedies available to the collector/ creditor, and any service restrictions that
may apply in the case of utlities (for example, electricity)

v rnake arrangements for repayment of 2 debt

» puta seitlement proposal ot alternative payment arrangement 1o the debtor

+ review existing arrangements after an agreed period

» ascertzin why earlier attempts to contact the debtor have not been responded
to within a reasonable pesod, if fids 15 the case

o ascertain why an agreed repayment arrangement hes not been comphied with,
if this is the case ‘ '

6 You showld also not pursuz a person for 2 debt unless you have reasameble grownds for belizving the person you
contagt is lizble for the debr see secton 12 of past 2 of this guidelme. )
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« investigate whether the debtor has changed their residential Jocation without
informing you, when there are grounds for beleving this has occurred

* sight, inspect Or recover & security inferest
ot for other similar purposes.” You may also contact 2 debtor zt the debtor’s reguest.
[c] However, it is not reasonable or acceptable to contact 2 debtor to:

» frighten or intimidate the debtor
¢ detmoralise, tire out or exhaust the debtor

+ emmbarrass the debtor in front of other people

ot for other similar purposes.® See further under patt 2, section 16 and patt 2,
section 17 of this guideline. ‘

2. Making contact with the debtor

[z] Under the privacy laws, collectors have obligations to protect the privacy of
debtors.? When making direct contact, your first task must alwazys be to ensare
the person you are dealing with is the debtor. This must be done every time you
smake contact before you divuige any information about the debt, the process
for its recovery or other confidental information.

[b} If you are considering divalging your identity a6 a collector before being sure that
you are dealing with the debtor {for example, if requested by the person you are '
dealing with), then you may do so if that would not have the effect of divulging
information such 25 that the debtor has 2 debt.

[d] The limits on disclosing information to third parties apply to the debtor’s spouse,
pastner and/or family s much as they apply 1o other third parties.’®

[d] Having established the debtor’s identity, you should then identify who you are
and whom yon work for, and explain the purpose of the contact.

7 However, these are ciccumstances when fusther cortact with 2 debtar may not or may no longer be appropriate:
see part 2, sections 4, 12 and 1415 of this poideline.

& MNote zlso that unreasoneble communication with 2 debtor' is specificaliy prohibited as undue hacassment oz
. coercion by 5. 26(2)) of the Fuir Trading Ae 1992 (ACT) ands. 212 (h) of the Feir Trading At 1998 (Vic)-

9 Brivacy selated guidance in thiv section haz been written with advice from the Offics of the Privacy Coramissiones
{Fedexal). For information o privecy issues, see part 2, section 7 of this gusdeline.
10 For sathorised representatives, see part 2, section 8 of this gnideline.
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f¢] When you make initial contact, you should also give at least basic information
about the debt, including the name of the creditor and any assignee of the debt,
and details of the sccount and the amount claimed. A debtor may request further
information or documentation of the debt: see part 2, section 10 of this guideline.

[fi Do not mistepresent your identity in any way~—for exaraple, do not falsely state
ot imply that you are or work for 2 solicitot, or are a court of government official.

[g] If on Arst contact the debtor deries liability for the debt or raises anissue
indicating a dispute about the debt, you should aiso take the steps referred fo
in part 2, section 12 of this gnideline.

23 Hours of contact

fs] Ouly contact the debtor o 2 third party at reasonzble hours, taking jssto account
their circumnstances 2nd reasonzble wishes. You can norimally zssnme that the
following are approptiate contact tirnes, subject to the qualifications set out:

9,00 2900 p
- ‘Natiohal Public : No contact %
- Holidas X IEﬁé:O!ﬁ:lﬁlt_iQdeﬁ“.’: i

cheoes sormmal working houss if known, or

9.00 ain-5.00 pra on weekdays

11 See definition of “thizd puryy’ in appendix C. Contact with Gebrors” representagves such as finzncia} counseliors and
solicitoss would notmally eccur during ordinary ‘business hours.

12 Towill generdlly be inappropriate to contact debiors on Mew Vears Day, Australia Dy, Good Frday, Baseer Sundiay,
Easter Monday, ANZ.AC Day, Christmas Day and Boring Day.

Corstact mmay diso be prohibited on other days in pacticular jetisdictions. For insanse, & 43 of the Pair Trading Aot
(8A) prohibi velephons ealle or pexsonal calls on any public holiday {state or natieral) o dermund payment.

1% fmd
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We assume that contact will usually be by telephone. The sbove contact times for
face-to-face contact, including contact at the debtor’s workplace, need to be read
in conjunction with the comments on face-to-face contact in part 2, section 6

of this guideline.

Also, there may be reasons why contact duting the above times is unreasonable,
ot contact outside of these times is reasonable. For instance, z debtor may ask
that contact be made at other ot more restricted times. This may be for 2 range
of reasons, for example (these examples are illustrative only):

+ the debtor is a shift worker

» the debtor is rasponsible for children and contact around meal times
is not conventent

o the debtor does not wish to be contacted when other family membets
are present.

In these and other such cases, the reasonable wishes of the debtor should be
respected, and contact limited 1o fhe titnes requested by the debtor.

9

However, a collector may altet the time of contact if, after reasonable efforts
over a reasonable period of time to contact the debtor during normal hours
or at the times requested by the debtor, the collector has not been able to do so.

i)

L)

Frequency of confact

Debtors and third parties are entitled to be free from excessive communications
from collectors. Communications must atways be for » reasonable purpose, and
should only occur to the extent necessary: see part 2, section 1 of this guideline.
The guidance on frequency of communications that follows (section 4) should be
read subject to this general principle.

References to the mamber of contacts with debtors should be read as the number
of contacts per account, rather than pet individual debtoz. It may be acceptable
to have 4 higher overall level of contact with an individual debtor if this contact
relates to more than one account. Where possible, howeves, collectors should
seek to discuss multiple accounts with 2 debtor during the one contact to avoid
unnecessary commusications,
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S

Telephone contacts, letters and messages

[c] Unnecessary ot unduly frequent contacts may amount to undue harassment of
a debtor. We recomsmend that you do not contact a debtor more than three times
per week, or 10 times per month at most {whes contact is actually made) 2nd ouly
when if is necessary to do so."

This contact includes:

» speaking to the debtor by telephone-—including contacts when the debtor
terminates the call

» Jetters sent to the debtor

[d} Unnecessary or uateasonable contact by email, SMS or telephone messages
(whether left on & voicemail service, on an answering machine or with 2 third
party) must 2lso be avoided.

e} Stop confca:ting efforts once you have reached the above Himits unless the debtor
asks for the contact, or there is some other legitimate reason for making furthes
contact (for example, if you are in the process of negotiating an agreement with

z willing debtor}.

{fi Once you have made contact, Jeave 2 rezsonable interval before next contacting
the debtor. Give the debtor time to respond to your previous communications,
and/or to organise pryments if this has been agreed.

Face-to-face contacis

[ See our comments in part 2, section 6 on when face-to-face contact with the
debtor is appropiate. You should only make face-to-face contact when such
contact is necessary and reasonabie. In such cases, we recommend that you
do not make more than one face-to-face contact with a debtor pet fortnight
(if contact with the debtor actually takes place).’®

14 Mot s 51(2) of the Property and Motor Drealess (Commpscial Ageney Practice Code of Conducd) Repulation
2001 {Qld) probibits unsolicited comgmmication with a debtor more than teriee 2 week.

15 . ACCC v Esanda Finane Copporation Lad 12008} FCA 1225, the court ordered the defendiant to zestrick its 2pents to &
total of five personal visits ffor the perind of caliection] unless 2 visis was specifically requested by the customer ot
2 repayment agreernent hed been made and subseruentiy breached (in which case 2 farther five visits toay be made).
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Third parties

[h] We recommend that you do not contacta third party to obtain location
information mote often than once every six months. An exception is when
permission to make further contact has been sought and given in advance by
the third party. Contact with third parties s discussed more generally in part 2,
sections 7 and 18 of this guideline.

Undue harassment

fj Unduly frequent contct designed to wear down or exhaust 2 debtor, or likely to
have this effect, constitutes ‘undue harassment’ ot coercion and must be avoided.
This is particulasly Hkely if the collector makes 2 rumber of phone calls or other
contacts in rapid succession. The specific prohibition against undue harassment
is discussed further in part 3 of this guideline.

=)

ACCC
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5.

| acaticon of contact

(2]

ol

Tn most cases, the debtor’s home will be the appropriate place to contact & debtor,
with contact by letter or telephone genesally being the appropriate mode of
contact. Howeves, if 2 debtor provides 2 telephone (including mobile phone)
contact number 25 the means of contact, contact using that number will be
appropuiate whateves the debtor’s Jocation. Face-to-face contact is considered

in the next section.

Sometimes, a debtor may pot wish to be contacted at their home. If the debtot
provides an alternative and reasonable Jocation for contact and is able to be
contacted at that location, the debtor should not be contacted at home.

Contact must not involve a breach of your privacy obligations to the debtor—
see patt 2, section 7 of this goideline.

Face-to-face contact

i

b

[l

We recommend that collectors only make personal or ‘feld” visits if reasonable
efforts to contact a debtot by other less intrusive means have been unsuccessful
and face-to-face contact is NECESSALY.

Making a pex:sonél visit may be 'justiﬁed when a debtor refuses or fails to respond
to other means of commuication, Face-to-face contact may also be justified to
verify the identity or location of a debtor when this is reasonably in doubt.
Note~this gmidance is not intended to firmit othersise legally pertmissible visits:
' 1o sighf, inspect Of TeCOVEr seCutity interests

> for the serving of legal process

e for the enforcement of court orders by officers appropriately authorised
by the relevant court.
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Visiting the debtor's home

[d] Visits to a person’s home will often raise issues about the privacy of the debtor
and/or third parties. This subsectos should be read in conjuncton with part 2,
section 7. This subsection should also be read in conjunction with part 2,
section 18 of this guideline.

[e] We recc%mmend the following when visiting 2 debtor’s bhome:

« Genezally, do pot visit the debtor’s home uninvited when it is possible to ask
permission-to visit the debtor 1f the debtor refuses the visit, you must not
visit them.'®

+ State cleasly to the debtor the purpose of any visit before making the visit.

» Negotiate 2 mutually convenient time for the visit We recommend that
visiting times be consistent with the reasonable contact times set out
in part 2, section 3, unless the debtor agrees 10 another Hrne. -

+ Before the visit takes place, allow the debtor timne to seck advice, support
and/ot the presence of a third pazty if they choose.

+ Do not visit the debtor’s home if you know of special circumstances
(for example, the debtor is seriously ill or mentally incapacitated) which
would make face-to-face contact inappropriate. Leave the debtor’s premises
immediately if you become aware of such circumstances duting the visit.

[f] You roust leave the debtot’s pregises imnmediately if, at any time, you are asked
to do so. As well as breaching the prohibition on undue harassment and
coercion!” refusing to leave someone’s property on reguest is Hkely to constitute
» breach of civil or criminal trespass laws, ‘This applies to service or trades
people claiming they ate not permitted to leave 2 consumer’s residence without

receiving payment.

[g] Whether before ot afier visiting « debtor, ot at any other time, do not stay in the
vicinity of the debtor’s home for an extended period of time or engage in any
other conduct that may sugpest to the debtor oz 2 third person that the debtor
or 2 tnember of the debtor’s household is under surveillance.

16 1If you entes the debtor’s presnises when imstrucred not to do so, you xisk breaching civil o exirming) trespass kaws.

17 o Victosia, fue faihate to leave 2 person’s private sesidence when requested W do 50 is deemed w constmate whdue
hersssment of cogrcion under & 21(A() of the Fair Trading Az 1999 (¥ic). ’
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Visiting the debtor’s workplace

~ [h] Visiting a debtor’s wotkplace should only be undertaken as 2 last resort unless:

i

+ the debtor is the proprietor or a director of 2 business to which the debt relates
s the debtor has specifically requested or agreed to the visit.

If 2 debtor has asked that you do not visit them at their workplace, and hes
provided an alternative and effective means of commumnication, do not visit themn
at their workplace. '

Visiting 2 debtor at their workplace will akways involve 2 sisk of breaching the
collector’s privacy obligations to the debtor.™ Collectors will generally be asked to
explain who they are and why they are visiting, and it will generally be difficult to
provide an explanation without giving confidential information to third parties.

Visiting a debtor at their workplace uninvited may also be'seen 25 an atternpt 1o
put pressure on the debtor by embarressing or threatening to embarrass them in
front of work colleagues. If this is found to have occusred, such conduct is Heely
to constitute undue harassment or coercion of the debton

If you do visit 2 debtor’s workplace:

+ under no dircumstances reveal to a third party, whether divectly or indirecty,
that the visit is in connection with 2 debt"”

o under no droumstances discuss the debt in front of co-workers™

+ leave immediately if, at any time, you are asked to do 5o by the debtotr
or another petson.™

fm] A visit to 2 debtor’s workplace should be undertaken when you know the debtor

ol

18
ib

21

will normally be at work. If you do not know the debtors working hours, we
recommend that you limit any visit to between 9 am and 5 pm on weekdays.

Whether before or after visiing a debtor, or at any other time, do not stzy in the
vicinity of the debtor’s workplace for an extended period, or engage in any other
conduct that may suggest to the debtor or a third person that the debtor is under
surveillance., :

See part 2, section 7 of this guideline,

ibid,

ibid,

IF you do net leave the debtor’s workplace when asked to do so, you tisk breaching vort and/or criminal trespass

Yeors. Also, i Victosia, the fallure o leave 2 person’s woskplaoe when requested o o 30 ik deerned to constitate

undut harsssment of coreion under & 21{2) (1) of the Fair Trading Aet 1999 (Vic).
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7. Privacy ohligations to the debtor

and third parties

The following mfdz@ﬁon o collectors’ privacy obligations hes been written
cith advice from the Office of the Pivacy Commissioner (Federal, which
has responsibility for‘pﬁ\r‘écy'r'éé'iﬂaﬁoﬁ at the Cominonwealth level =50

[a] A debtor’s personal information should always be treated with respect.

The improper usc of 2 debtor’s personal information may cause that pesson
serions difficulties. There are Jegal obligations under the Prinagy Act 1988 (Coilth)
(the Privacy Act) designed 1o protect the privacy of a debtor’s

personal information.

b] A debtor’s personal information may be regulated by the Privacy Actin a number
of ways. For ezample, obtaining 2 debtor’s contact detafls from theis employer
is collecting their personal information. Telling a debtor’s neighbour the reason
for trying to find the debtor will be disclosing personal informmation about
the debtor®

Collecting and disclosing the debtor's personal information

k] Information handling by private sector otganisations such 2s creditors and debt
collectoss is regulated, in part, by the National Privacy Principles {the NPPs)”
There ave several key obligations around informdtion handling:

o collect information directly from the debtor whenever p;cssibic

s omly collect information that is necessary t0 recover the debt—for example,
do not write down extra information about the debtor from an identifying
document just becanse it might be useful

e collect information by fair means

"9 The Office of the Privacy Commissiones (Federe]) can be contacted on 1500 363 992 of wwwipnvacygovas.
Ses also under Privacy Jawe’ in appendis B of this guideline.
23 Seet 6 of the Peivacy Act for the definition of ‘personal information’.
24 For more informuation shout these and other key concepts, se< Ciidetines to the National Privacy Principles {the NPP
puidelines), available at wrmprivacy.govan/pubications/ nppgl Olhmt,
25 For the NFPs, szt Wwpﬁmcy.gmwlp&bﬁmﬁmm/nppsﬂl.i&mh and the NPP poidelines generally on how the
INPPs are applied.

17
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o when the debtor’s information is collected, whether from a creditor or from
the debtor, take rezsonable steps to let the debtos know that it has been
collected and what is going 1o be done with ir*

v when making inguiries about & debtor from 2 neighbour or an employer, do
not disclose information about the. debtor, such a5 indicating that you are
collecting a debt -

» for the same reason, be careful about what inforrmation is contained in
messages left on answering machines.

[c:'[]' Generally, personal information should only be used and disclosed for the purpose
for which it was collected. There are some limited exceptions to this rule”

What you should do with the debtor’s personal information

[} Remembet the foliowing:

« if the information is o longer needed for an allowable purpose, destroy it
or permanently de-identify the record™

» if you keep the information for any tite, meke sure it i accurate, complete
and up to date

s if the information is kept for any time, ensure it is secure agzinst Joss or
unauthorised handling

o if the debtor wants to see their information they have 2 right to do so and
to correct it if it Is wrong

Rights of third parties

[f| Collectors also have privacy obligations to third parties whom they contact.
Under National Privacy Principle 1, the personal information of third parties may
only be collected {Le. recorded) if this is necessary for one or more functions
or activities of the collector. Third parties must also be advised if their personal
information is collected.

26 Advice aboit what steps might be reasonsble in cestain circummstancss czn be found in the NPT goidelines
avwewprvacygonay/ publieations/ nppgl_01htmt. )

27 Advice shout the operation of MPP 2 and its exceptions can be foumd in the NPP puidelines at:
wrwinpsivacygovay/publicatons/ npppl_01.huml .

28 Gee NPP 4.2 Allowable pucposes are those permited by MPP 2. Adwce about destroying or de-identifying
personal information that it no longer required is avalable i the NPD gudelnes at wwprivacy.govan/
publications/nppgl_01.hued.
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Obligations regarding consumer credit reporis

[g] Part A of the Privacy Act also regulates the handling of personal information
contained in consumer credit reports.?” Credit providers should take care what
iniformation from & credit report i made available to 2 debt collector to recover
2 debt. For example, 2 eredit provider should not disclose to an externally
contracted debt collector a credit report or any information from a credit
report apart from:

e details about the debt
» the name and addresses of the debtor
o any court judgments or baskruptcy orders against the debtor.®

fh] While a debtor may have 2 default listed against them with a credit reporting
agency, there are rules about who rnay meke such 2 listing and when this can be
done.? Fot exemple, when 2 debtor’s default has already been Hsted with a credit

repotting agency, that default Hsting should only be npdated to refiect who is
currently owed the debt, rather than being sepazately listed again. '

8 When a debtor is represented

[a] A debtor has a right 10 have an snthorised represeniative (such as 2 financial
counsellor, financial advisor, community worker, solicitor, puardian or cazer)
represent them or advocate on their behalf about 2 debt.

[b] Exceptin the circunstances outlined in the next paragraph, you should not

v contact 2 debtor directly after you know, or should know, that the debtor
is represented -

o refase to deal with an appointed of authorised representative, whether by

direct refusal or by placing unnecessary obstacles in the way of the authorised

representative, &, by insisting on 2 particular style or form of authorisation
when the witten authority provided already includes the necessary
information.
90 For jenersl advice on credic reporting and the obligatons around consumer credit TEpOLLS, Bes WWWPHTRCEEOV
an/act/credit/inde ol
30 Sees 18N of the Privacy Actar werwanstiedu.an/au/legis/ cth/consol,_act/ pa198B108/518n el
See ol Privacy Act Fact Sheet 2, Mercantle agents {debt collection agents) at: wermprivacygovan/publications/
erena.hitenl. .
31 Ses s 1BE of the Povacy Actat wrwrsngustlil.eduen fon/legis/ cth/ consol_pct/pal9BE108/ <18 hteal

32 In general, any form of authosity comsisteat with sequiremeints of the Privegy Aot 1965 (Cizlth) should be regarded
a5 scoepiable.

19
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[ You are entitled to contact 2 debtor directly if

the representative does not respond fo your communications within
2 reasonable time {normally 14 days)

the representative advises that they do not have instructions from the
debtor about the debt '

the representative does not consent 10 act
the debtor specifically zequests divect communication with you

the representative is not a solicitor and you advise that written authority
stating that you are to communicate through the debtor’s representative is
requized, and the debtor or their representative does not provide that authority,

[d@ When an authorised representative does ot agree to have written correspondence
redirected o the representative, stch correspondence should continue to be sent
directly to the debtor.

9. Record keeping

[2] Accurate record keeping by 2l parties is vital to promptly resolve disputes and
low collectots and debtors to limit or avoid costly collection activity.

b} Collectors should ensure:

&

they maitain accurate, complete and up-to-date records of 21l communications

with debtors, including the time, date and nature of calls about the debt,

records of any visits in person, and records of all correspondence sent

2ll payments made are accurately recorded (including detafls of date, amount
and payment method). ' :

fc] Creditors should ensure:

collectors are provided with accurate, up-to-date information about assi ed
or contracted debts™

retained information 2nd documentation can be accessed and forvarded to
collectors in 2 prompt and efficient manner

settled debts are not assigned or contracted out for tollection.

25 Wote, howeves, that there are Emits on information rmercantfle agents are permited o recefes from eredit
providers undes Part LA, Privey 42t 1 988, More penevally on prvacy issues: see pat2, section 7 of this guideline.
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Recording debt settlements

fd] Creditors and collectors have a responsibility to ensute that:
e setflements are fully docurnented in relevant fles and computer systerms
and

o before tranches of debts are assigned, sold or contracted out for collection,
all reasonable steps ate taken fo ensure setfled debts are not included.

[e] Once 2 debtis serfled, any credit reporting agency report on the debtor must be
updated appropriately.™ '

10. Providing information and documents

l2] Requests by debtors for information and/or documentation about an account
should not be ignored.

[b] In certain circumstances, failure to provide information may constitute misjeading
and deceptive conduct or unconscionable conduct.

[€] If = debt relates to 2 consumer loan of credit card facility regulated by the
Uniform Consumer Credit Code®, specific obligations are imposed on creditors
to provide information and documents on request. These are set out in the
following sections of the code!

o section 34 (Smtement of amount owing and other mattess)®
« section 36 (Disputed accounts)”
s section 76 (Statement of payout fgure)®

e section 163 (Copies of contracts and other docurnents).®

%4 More genemilly on credit reporting, see part 2 section 7 of this gudeline

25 The UCCC ik & scheme of uniform state and rerirory legislation administered by the giate and territory fair
weading/ consnmer affairs agencies, For more information sbout the code, go to the imter-governmental website:
wwwcreditcode.govau, Matesials in this guidelne related t the TOCC have ‘been prepared i confunciion with die
cluix of the THCCC management commitiee. .

36 Inforsmation 1o be provided o the debroy of Yorn, guaramor if reguested under 5 34(1), DCCC:
{) the cursent balance of the debter’s sccouns
(b) any amounts credired o debited during 2 period specified in the request
(&) any.amounts qurrently ovezdue and when such arnpunt becamt due
{d) any amount currently payable and the date it became due.

37 I p pasticnlar liability is Bsputed in witing, the credit provider must explein in wiiting in reasonable detail how the
Habihty arises: & 36{1), UCCC, :

38 In sesponse toa written requsst from a debior or loan guassntor, a credit provider must provide a statement of the
armownt requined to pay owt 2 Joan {other then s continuing cxedit contract faciluy) at e particular date. Details of
itennis that make wp this amouns must also be provided if requested: 5. 76(1), OCCC.

30 This section covers loan coNtzacis, MULEAges, BRarantess, credit-related insmnce conteacts in the credit provider's
possession, and notices previously gieen.

21
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Tn addition, subscribers to industry codes of conduct may be subject to
information and document disclosute requiresnents.” Debtozs also have

» right to access pexsonal information held about them under National Privacy
Principle 6 (subject to certain Hmits).?

If 2 debtot requests information about an amount claimed as owing, or how
that amount has been calcnlated, the creditor should notmally provide the debtor
with an iternised statement of the account clearly specifying: ‘

+ the amount of the debt and how it is calculated
» details of all payments made and 2ll axnounts (inclading principal, interest, fees
end charges) owing,

Creditors should also provide copies of contracts and related documents if these
are requested.”

Information and documents should be provided in 2 timely fashion. The Uniform
Consumer Credit Code sets out imeframes to be comphied with when the debt
relates to & consumet loan o credit card facility® These dimeframes also provide
2 guide to what s reasonable for accounts that are not UCCC-regulated.

Exzcept for undisputed amounts, a1l collection activity should be suspended until
the account information and/or documents requested have been provided to the
debtor. See part 2, section 12 of this guideline.

Responsibility for providing information and documents

B

41
42

43

Usndet the UCCC and more generally, creditors are sespousible for ensuring
that information and documents requested by debtors are provided to them.
Depending on arrangements between the creditor and #ts agent or assignee,
such information may be provided either through the agent or assigaee or

directly by the creditor.®

For example, subscrbers 16 the Code of Banking Prctice (zvailzble at wiwwbankers.asn.ad) srust comply with
code requiremnents relatng t© provision of copies of documents {cl. 11} and statesnents of account (b 24,
More generall, kee pazt 2, section 7 of this guideine. ‘
Providing a copy of the contmet can also exsist iF a debt hes een incurred with 2 Tusiness opemeng under

a teading name that is different to the ereditar nazse supplied to the debtor.

Unders, 54 (2) of the UCCE, 2 starment must be provided within 14 days if all information requested relates
to a pesod I year or less befors the sequet s given. Gtherwise, 2 30-day timefeame applies, Faving provided
o wristien statemedt, 2 credit provider i 1ot sequired to provide = further staterrent i reguested for 2 3-month
pesiod: 5. 34{4) of the UCCL. Cirrdlar Srneframes apply to providing docurnents undes s 163 of the DCCC
Mote, however, that Part HIA of the Povacy Act lisits the information mercantile agents are permited 1o recsve
from = credit provider. Mose geserally on privacy issues, see part 2, section 7 of this guideine



Practical guidance

fil Creditoss and collectors need to have appropriate contractual znd operational
arrangements in place to facilitate the provision of information and documents.
This includes prompt and efficient processes for agents relaying requests to
creditors, and for creditors responding to those requests; When it is arranged for
the creditor to respond directly to the debtor, there will have to be lizison between
creditot and collector to ensure that collection activity is suspended undl the
account information of documents requested have been provided.

11. Consistent and appropriate

correspondence

f2] Your written cotrespondence—inchuding automatically generated letters—should
be consistent with both yout records and your verbal communications with the
debtor, and vice versa.

fb] Letters and other correspondence should reflect the repayment arrangements that
you have made with the debtor.®® Such correspondence must not make inaccurate
representations about:

» the frequency of contact (for example, state that ‘numerous attempts
heve been made to contact you by telephone’ or ‘numerous previous letters
. have been sent’ if this is not the case)

or

» lizbility or the amount owing (for example, state ot imply that debtor is
finble for collection charges or fees that you are not lepally entitled to claim;
ot demand payment for an amount ¢hat does not account for payments
already made).

[ Ttis not appropriate to send reminders or other cozrespondence about the
consequences of non-payment (inchuding automatically generated letters) whes:
e g temporary stay of action or enforcemnent has been granted

* you have not provided the information you agreed to provide
{whether or not liability for the debt has been disputed)

s court proceedings regarding the debt have been commenced.*

45 See pust 2, seegons 13 and 14 regacdiing repayment negotiations, .

46 However, if jndgment is subsequently obtined, Fusther correspondence or ofher commanication may be
appropriste {for example, ©© outling aiterantives to znforcemnemt of the judgment debt through the counts).
For & mare genest! discussion of legal action snd procedures, see patt 2, section 21, ‘

23
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12. If liahility is disputed

[a] You must not pursue a person for = debt unless you have reasonable grounds for
believing the person you contact is liable for the debt¥

[5] If « person you contact about a debt claims that

& they are not the alleged debtor
e the debt has been paid or otherwise setfled

and you have not alrea&y confirmed their identity 2nd Sability, you should suspend
furthet collection activity (inchuding credit report listing) until the debtor’s identity and
ongoing liability have been confirmed.

[ If you continue with collection activity without properly investigating claims that
2 debt is not owed, you are at considerable risk of breaching one or more of the
legal prohibitions of the Commonwealth laws if the debtor is not in fact liable for
the debt. ‘

[d} It is misleading to state ot imply that the debtor must prove they are ot liable for
the debt. In legal proceedings, proof of the debt Kes with the person alleging the
debt is owed 1o them. .

fe] If the creditor and/or collector are not able to establish the debtor’s ongoing
Bability for the debt when challenged, collection activity should cease. The creditor
should also consider providing a letter to the debtot advising that collection activity
has ceased and the circumstances (if auy) in whick collection activity may be
resumed in the future.

[f] If the parties are unable fo resolve a dispute about liability for a debt oz the
amount owed, a creditor or collector may have an opligation to advise the debtor
of internal or esternal dispute resolution processes available—see further under
part 2, sections 22 and 23 of this guideline,

Formal dental of liability

[g] If & debtor verbally denies a debt and you reguire 2 written dendal before you stop
contact, tell the debtor of this requirement.

47 ¥or cxample, you showid not send tetters requesting payment or alleging  debt iz owed to g petson or group of
pessons who rmay voly share a name or suznsme with the person who incurred the debt
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fhj Subject to the next parmageaph, farthes compminicstion with a debtoz, after the
debtor has formally denied liability and/or stated an intention to defend any Jegal
proceedings brought against thern, is not approprizte. In these circumstances, you
have the option of starting Jegal proceedings if you choose to pursue the debt.

[] However, further commurication in writing may be appropriate after 2 formal
denial of liability: ‘ o
e to state or reiterate the basis of the creditor’s claim and the consequences of
Jegal action being taken
e 1o advise the debtor of the creditor’s intention to start lepal proceedings, and the
steps involved
» to putz genuine proposal for settflement of the mateer.

Burther communication is zlso appropriate when it is subsequéntly authorised of
requested by the debtor. ‘

[l Further communication zbout any other debt, or any part of 2 debt that is not
denied, remains appropriate.

& If « coust judgment is obizined for a debt for which lebility had been denied, you
ave entifled to start or resume cormmunication with the debtor for that judgment
debt (zgsuming the judgment has not beea set aside). '

13. Repayment negofiations

fz] We encourage creditors and collectors to work with debtors and to adopt 2 flexible
and realistic approach to repayment arrangements. This includes:

e making reasonable allowance for 2 debtor’s ongoing living expenses

* recognising thnt debtors in difficultes will often have a number of debts owing
to different creditors. '

5] In some circumstances 2 prolonged period of negotiation about 2 debt may not be
in the interests of the debtor. This may be the case, for instance, when g debtor’s
equity in their horne or other security is reducing rapidly because they can no
longer maintain minimum loan repayments. Tt is appropriate for creditors to take
this kind of circusmstance into account in their approach to negotiations with
debtors. |
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Debtors experiencing financial hardship regarding their consumet Joans o credit
caxd facilities may apply to the creditor fora variation or change of their repayment
arrangements on the grounds of hardship under the Uniform Consumer Credit
Code (UCCC)*

tn addition, the Code of Banking Practice obliges subscibing banks to help -
debtors overcome their financial difficulties and advise them of any rights they
may have under the UCCC.?

You must not mislead the debtor in the context of repayment negotiations
For instance, you must not:

» advise 2 debtor that you do not, or are unzble 10 enter into repayment
arrangements when this Is not the case

o rmislead 2 debtor about their rights to seek a repayment variation when such
a.right exists.

It is also unacceptzble to pressure 2 debtor:

« to pay in full, in unreasonably large instalments, or to increase payments
when you are zwere they are unable to do so

* to get further into debt to pay cutan existing debt

» to show proof of unsuccessful slternative credit applications before
2 repayment plan will be negotiated.

Creditors and collectors must ensure that repayrment arrangements ave
fully documernted.

The collector or creditor (as relevant) should provide a written copy of an agreed
payment arrangement to the debtor on request. You should also consider offering
to provide 2 written copy, even when this is not specifically requested, in situations
whete an ongoing arrangement for periodic payments has been apreed 1o

Once finalised, repayment arrangemnents should be given 2 chance to wotk—ste
the next section. : '

Unders, 66 of the UCCC & debtor uneble reasonubly to mest their obligations (because of Hliness, unemplopment

or ofher reascable cause) can apply to their lender tv extend the loan sepayment pegiod znd reduce their pedodic
papments and/or 1 postpone pryments for 2 period. The debior st reasonably expect o be able to discharge
their obligations under the proposed artengemenis. IF the lender does notagree to the variation proposed, the
deltor can apply to 8 court or tibuna with juristiesion to hear epplications: s. 68 of the UCCC. This regime

is subject to 2 mudrmm ‘fossiog threshold” linked w the cost of kousing: for more information, search under
“hardskip threshold® & wwwereditrodegovan.

Section 5.2 of the Code of Baniing Practice states in part “With your agseement, ¥t wil try to help you
overcome your financial Gifficuities with any credit factlity you have with us. We could, for example, work with you
to develop a zepayment plan’, .

Note that when the debt selztes 1 an account regalated by the UCCC, an agreemetit that defers or otherwise reduces
the debor's obligations for more than 90 days must be put in wiiting and gven to the debtor: 5. 65 of the UCCC,
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14. Contact when a payment arrangement

is in place

[a] Generally, wiile an arrangement is in place, do ot contact the debtor unless:
¢ the debtor asks you to

« you wish to propose 2 genuine alternative or vatiant arrangement 10
benefit the debtor

e the debtor does pot comply with the tecrns of the agreernent.

In addition, if you are required to provide or have committed to provide ongoing
account statements to the debtor, you should continue to do so.

[b] You are entitled to contact2 debtor to review an informal artangement that was
sade subject to review However, repayment reviews should not be excessively
frequent—we recommend 2 minimum of three months between reviews unless
a further default occurs soonen

15 Contact following bankrupicy or a
Bankruptcy Act agreement

The foll

from fhe Ins

o thé Tnsolvescy Toistee Service Australi,
cdsponsiblé for

regulatmg ban&uptcy aaciBankmptcy Act aprecinents.
f} Under the Bankeuptcy Act an ansecured creditor’? may lodge 2 proof of

debt with the bankrupts trustee. With limmited exceptions set out in the Act,
an unsecured creditor toay not

o take of continue legal action or allow recovety action to continue against
the bapkrupt person

ot
v ke any rernedy against the person or property of the bankrupt.

51 ITSA can be conacted on 1300 564 785 ot wwwitse.govan, [T5A hes published Information for reditors abont
baheruptey (e 2004) availabie from the ITSA site.

t2 A credivor who does not hold e morigage, il of sele or other soourity over an asset thit can besold # the debt
is not paitl.
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A eseditor or collector must also stop all informal collection activity against a
bankrapt person for an unsecured debt.

Tiying to persuade a bankrupt pesson that they should or must pzy an unsecured
debt covered by the bankruptcy will constitute misteading and deceptive conduct
under the consumer protection laws.™ Contacting 2 bankrupt person about such
a debt may also amount to harassment of the debtor and/or unconscionable
conduct. :

Secured creditors® (inchiding their agents) ate entitled to take possession of
secured assets and sell these if the bankrupt pesson is in default. Contacting &
hankrupt debtor to sight, fnspect and/or recover a security interest is permissible
as long as the contact is consistent with the law:

In certain circumstances a bankrupt person may also agree fo pay a secured
- crediitor to keep an asset. Ongoing commutication with the bankeupt person i
connection with such 2n arranpement is also permissible,

Apart from becoming bankrupt, in certain circumstznces a debtor moy enter into
a Part IX debt agzee!nant or Part X personal insolvency agreement under the
Bankruptey Act. These agreemnents involve  process by which a debtor makes

2 proposal to the creditors. If this proposal is formally accepted by the creditors,
both debtor and creditors are bound by it and creditors cannot enforce remedies
to recover their debts zs long as the agreements are valid and are not declared
void by a court or otherwise cerrminated. As with bankruptcy, secured creditors’
rights are not zffected by these agreements.”

Unsecured creditors (ot their agents) should contact the trustee of a bankrupt
estate, Of the administrator of 2 Part IX or Past X agreement for information
about the possibility of recovering their debt. '

When a parson is baniupt, the debt may be cecovezible from the bankwupt pemon's ssmte. Tn this case, the mruswe
of the benkrupt estate end not the bukrups person should be contacted.

A creditor who bolds % mortgage, bill of sale or other security over an asset that cox be sold if the debtis not paid.
Fusther information is avaiabie on the TTSA website on wormitsagovan o1 1305 564 785.
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16. Conduct towards the dehtor

ja] A debtoris entifled to respect and courtesy, and must not be subject to misleading,
kumiliating or intimidating conduct. Such condnct is likely to breach the

Commonmwealth consumer protection laws, and ‘may breach other laws as well

b} Donot
» use abusive, offensive, obscene ot disctiminatory language

» make distespectful or demesning rernarks about 2 debtot’s character, sitaation
in life, physical appearance, intellicence or other characteristics or ciroumstances

+ embarrass or shame a debtor-—for example, by sending open cotrespondence
to a shared post-box, making the debtor’s employer or co-workers aware that
the debtor is being pursued for a debt, ot creating zn impression that the
debtor is under surveillance®®

» adopt an aggressive, threatening or intmidating manner—ifor example, by
shouting at or continually interrupting the debtor, ot by refirsing to Hsten to
what the debtor has to say

« shreaten to use, of use violence or physicel force against a debtot, third party
or against propesty”

o sislead a debtor about the nature or extent of a debt, or the tonsequences
of non-peyment.®®

[} Inappropriate behaviout by 4 debtor does ‘not justify unprofessional conduct
by the collector.

[d] Whese possible, the collector should attempt to diffuse such behaviour and
refocus discussion on the outstanding debt and arrangements for its repayment.
Debtot frustration and/or anger are more fikely to be contained where viable and
achievable tepayment arrangements are proposed. In the event of violence or
other extreme conduct, the appropriate response is to cease contact immediately
and refer the matter o the police.

56 Such actions may Ao ivvolve s breach of the collectors poivacy bligntions to the debtor: see part 2, section 7 of
this guideline.

57 Such threats o actions roxy also constiuee criminval conduct

58 See fucther wndes pant 2, sections 1923 of this guidedine.
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=3 A company was found to have breached the prohibitions against
F 1orassment and coercion when its agents pinned 2 man to the ground

during » vehicle seizure, even though the company had a contractual
sight to seize 2 debior’s vehicle. The court found this to be the case
notwithstanding the fact that the man threatened the agents with zssgult.

B 4CCC v Dawis [2003] FCA 1227

17. Dehtors at a special disadvaniage

4

b

i

As with other people involved in trade and commerce, collectors must not engage
in unconscionable conduct. Collectors are at risk of breaching this prohibition

if they take advantage of the disability, weakness or vulnerability of & specially
disadvantaged or vulnersble person.

Under the general law, “special disadvantage’ means that the consumer has 2
condition ot s in 2 circumstance that seriously affects their ability to judge what s -
in their best interest. Factors that may give rise (0 2 special disadvantage include:

o jgnorance of important facts known o the staff or agent of the business

» illiteracy ot lack of education

+ poverty or need of any kind

* the consumer’s age

v infirmity of body or mind

¢ domkenness

o lack of explanation and assistance when necessary.”

The statutory prohibition of unconscionable conduct, which builds on the general
law concept, is considered further in this guideline.® It requizes cousts 1o consider
21l the circomstances of the case, inclading a number of specific factors such as

whether undue influence has been exerted or unfair tactics have been adopted
towards the consumner or a third party.

59 Seo Blalyr o Ryan (1056) 99 CLR 362, Commersial Banks of Australia o Amadio (1983) 151 CLR 447.
80 See part 5, Prohibition of unconssonable conduct’.
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[@] You should consider whether any circumstances of special disadvantage or
yulnerzbility apply to a debtor whotn you contact. If it does, make sure you
interact with the debtor in 2 way that does not tzke advantage of their
disadvantage. Otherwise, your conduct is kely to be regarded as unconscionable
and in breach of the law ‘

je] When you know oz suspect 2 debior lacks knowledge of the law, the debt
recovety process, or the implications of non-payment of a debt, you must
not tzke unfair advantage of their ignorance.

[f§ Depending on the circumstances, it may be appropiate to encourage the
disadvantaged debtor to seek the assistance of a family member to support
thern, of a financial counsellor to act on their behalf.

Non-English speaking debtors

[z} Forsomeone who cannot speak English, appropuizte interaction requires that the
debtor can understand you. The assistance of an English-speaking farnily member
or friend to translate should be sought, but only if the debtor proposes or
agrees to this.”! Otherwise, 2 professional interpreter will need to be engaged®

18. Conduct towards family members and
other third parties - |

[a] You rnust nof try to pressure 2 debtot by misleading, harassing, threatening or
putting pressure on a debtor's spouse of partner, or a mereber of the debtor’s
fammily {especially a child) or other third parties.

] All communication with third parties, inclucing members of the debtot’s famnily,
romst be consistent with the collector’s privacy obligations to the debtor and the
third party. See the discussion of privacy obligations to the debtor znd third
parties in part 2, section 7 of this guideline.

61 On the use of children (undsr 18 yeass) us translators, ss& the next section.

62 The Department 6f bnmigrarion and Madticultues) and Indigencus Affeirs provides 2 24-hour ranslating and
interpretng pervics accessible on 131 450. User fees generally apply:

31
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Communication with a third party can amount fo 2 breach of the consumer

protection laws if you

s suggest or imply that the third party is itable for the debt when that person
has no lepal obligation to pay

» suggest or imply that the third party should try and persuade the debtor
to pay the debt, ot thet the thivd party should themselves pay the debt

= put pressure on the debtor indirectly by involving the third pasty
e embarrass ot disttess the debtor.

The standard for acceptable conduct towards third parties is, if anything, even
higher than thet applying o the debtor. : '

When it is appropriate to communicate with 2 third party, do so by telephone or
other non-intrusive means wherever possible.® Only visit & third party at their
home ot other Iocation when 1o other means of making confact is available,
for exarnple, when you only have or can only reasonably obtain an address.

Atrempting to get information sbout 2 debtor from e third party under false
pretences, for example, by pretending to be an associate ot friend of the debtor,
constitutes misleading and deceptive conduct and 1s agzinst the law

A third party is not obliged to give you information, nor agree to leave a message
for 2 debtor, or otherwise help you. If a third party indicates they do not want to
help you—however unreasonable that refuse] may seem to Jou—Stop contacting
the third party.

Communication with the debtor’s child

Attemnpting to pressure 2 debtor by inst fing usauthorised communication with
pung to p nge

63

the debtor’s child, or by making threats about the debtor’s child (for example,
threatening to report the debtor to the famnily welfare authorities) s likely to
constitute undue harzssment or coercion and/or unconscionable conduct within
the meaning of the consumer protection laws, and is entirely unacceptable
behaviout.

O the houss and frequency of congct with third parties, sex part 2, sections 3 and 4 of this guideline.
If commmnication is made with 2 third party, the creditor oz collector shonld avoid distlosing any information
abowt the debror including the existence of the debt see patt 2 seetion 7 of this guideine
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] A collector should never communicate with a debtor’s child (under the age of 18)
zbout a debt, unless:
+ communication with that child is specifically authorsed and initiated by the
debtor; or the debtor, on their own initative, 2sks the ¢hild to act as 4 translator

o the collector reasonably believes the child is willing znd able to actas 2 translator
ot other intermedsary

v the collector reasonably believes that the child has not been coerced in any way
by the debtor or anothet party®

] The collector must take particular care to ensure their conduct and demeanour
do not distress or embarrass the child. The collector should immediately cease
communication involving the child if the child appeats to become upset, o the
child or a member of the child’s family requests that the communication cease.

19. Representations about the consequences
of non-payment

fa] This section should be read in conjunction with part 2, sections 20 and
21 of this guideline.

[b] You are entitled to accurately explain the consequences of non-payment of
2 debt, but must not misrepresent those consequences.” Misrepresentation may
incrense the risk of breaching laws against unconscionable conduct when the
debtor is in a posifion: of special disadvantage of vulnerability.**

{c} You must not threaten legal action if the start of proceedings is not possible,
or not under consideration, or you do not have instructions to start proceedings.

[d] Conversely, you must not state or imply that action will not be tzken when the
start of proceedings is intended or under consideration.

64 Note thatin Victorde, any cornmunication with « person under the age of 18 regarding & debr Gf the person
is ot the debtor) is desmed ro constitete undug hatassment of eoeecion undes 5. 2(D{K) of the Fair Trading
Aet 1899 {(Vic).

55 Apart from consiniog misesding and deceptive conduct under the consumer protection laws, misrepresenting
the conseguences of non-payment of & debit Flso constitutes undhe harassment or coerdion under s. 26(2(E)
Foair Trading Azt 1992 (5CT) and s2H2)(b) Fair Tradinp At 1899 (Vic).

66 Seepart 2, section 17 of this guidedine.
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B A company sent a debtor a letter implying that they would not or could
% not lawfully repossess a car without a court order, but then proceeded
to repossess the car without this order. The court found this to bea
conteibuting factor towards 2 finding of unconscionable conduct.

ACCC v Esanda Finance Corporation Ltd [2003] FCA 1225

B\ collection officer told a debtor by phone to accept 2 letter that was

B i clivered, ind thet no action would be taken. When the deb
B ontected the collection officet through an aiithorised represéntative
B . Gooncial consellon), ey found that the collector had iésucd 2. -
B ooicient of Liquidated Claim and intended 16 proceed o judgzm
B o debt Ly B R R

[e] Do not state or imply that:

o immediate possession will be taken of 2 debtor’s home ot other property when
the debt is not secured by that property, ot the creditot has not
obtzined judpment for the debt

+ uasecured goods may be seized and sold without further legal 2ction
v unsecured basic household iters can be seized if the debtor is made bankrupt™

¢ additional fees or charges will be added to the debt if payment is not made,
if such fees or charges are not permitted by law™

« addidonal fees or charges wﬂl be added to the debt where there is no
contractual dght to add these, :

[} Do not state or imply tha

o failure to pay 2 debt is a criminal matter when no fraud ot other offence
is involved

o » matter will be reférred to the police when there is no intention to make
such a referral '

» criminal proceedings may be commenced by the creditor or agent ot other
private person themselves.”

7 Section 116 of the Bawkruptey At 1966 excludes these iems from setzure by creditorm.

68 For exammple, s 38 of the Prina: Agents Ad 1968 (Vic) sets g stamatory limit on the charges 2nd costs thata
comerercisl agent mmay chaspe, TEFOVCT OF cererve From 4 debtor. Sienilarly, &, 347 of the Property gents and Moror
Deglers Az 2000 {Qid) prohibits the recovery of z eommerdit agent’s fees or charges (besides stacp duty zod coss
fixed by ot payshle under the rules of & court or 4 court ordes) in the zbsence of an egrearnent with the debror
allowing sach rerovery, and subject to the Consumer Credit Code. '

69 Such conduct will eleo breach 5 43(2{), Bordr Trading e 1987 (SH).
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Credit reporiing
[g] Do not state or imply that you intend 1o list 2 debt with a credit reporting
service when: . .
» you do not have 2 genuine bekief that the debtor is lisble for the debt
* you have 1o instructions to list the debt, and/or it is not your intention to 4o so
o Histing is not pezmitted by law or ander 2 mandatory code™
o the debt has already been listed. o
[h] Baually, while it is appropriate o point out the possible consegnences of a credit
fisting, you must not make srisleading representztions about those consequences.
g Genetall, it is not appropriate make an adverse credit sting:
s when you ate in the process of investigating 2 debtor’s claim thata debt
is not owed
o if you are aware that the debtor has filed process with 2 tfbunal of court
disputing Hability for the debt.

] For more general information on credit reporting obligations, see part 2,
section 7 of this guideline. .

20. Representations abouit the legal status

of a debt—including statute-barred debt

[z] This section should be read with part 2, section 19, and part 2, section 21
of this guideline.
b} Collectors should not state oz jmply that legal action will or mzy be tzken when

» defence at law applies. Among other defences, 2 debtor will be able to claim
a defence if

+ ¢he debtor has been declared batkrupt” and the debt(s) & unsecured

« the right to pursue the debt in court hes expired due to the passing of time.
This time lirit varies from state to state, but is usually six years (three years in
the Northern Tetritory) from the date the debt was lzst acknowledged by the
debtor (for example, by making 2 payment).

70 For cxarmple, provision 2.8 of the Credit Reporting Code of Conduct probibits the listing of stante-berred debs,

71 Altesnatively, the debtor has euteved into  Past IX debt agrsesnent or 2 Part ¥ personal insclvency agreemsnt
under the Bankroptey Act ses part 2, section 15 of this guideline.
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[} Reptesenting that legal action will or may be taken when a debt 1s statute-barred
may be rmisleading and déceptive. Such representation may also be unconscionable
when the debtor has not had the opportunity to obtain legal advice.

{d] The Credit Reporting Code of Conduct probibits the listing of statate-barred
debts™ '

An unemployed mother of 3 deaf, dependent child was cold-called

by 2 collector wh questicned hét abotit her personal and financial .
circumstances, The collector iraplied that legal proceedings may be
 Sisicitd if a0 pryment vas mads 588 debeof 10 000 that veksows
B - i ccbior vas simms banned. The Gott found the caleciors conduct,

B be vnconscionable iind noted that the citcomstances were sufficient

i sTUDY

B o couicc the collector 10 establish that the transaction vizs fair, just 2nd

O - ccriable which the collector did 5t do.

B | ol House v Toplor POOS) VSC49. -

21. Legal action and procedures.

fa] This section should be read in conjunction with part 2, sections 19 and 20 of
this guideline.
[b} Creditors and theit agents have a right to pursue debts through the courts.

However, in pussuing or threstening to pursue legal action you must comply
with the consumet protection laws.

[c] Do not make misrepresentations zbout the legal process. For instance, do not

* misrepresent the nature or purpose of correspondence. Easure the layout,
wording and design of documents (for example, Jetters of demand) are not
Tikely to create the impression that they ate court process or other court
docurnents, or that they come from s solicitor’s office, when this is not

the case™

» -sugpest that telephone calls are recorded ‘for training purposes” (and, by
implication, only for such purposes) when those calls may zlso be used
a5 evidence

72 See Office of the Peivacy Comprissioner website at wrwptivacy.govan/publications/.

73 See dlso & 26{DEOL0E) Fair Trading A 1972 (ACT) & 2O Fr Trading At 1999 (Vic); end
5, 43(2){c) Fair Tradeng Ast 1987 (34). These provisions relate specifically wo isrepresentation regarding
documents, court Process ete
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« misrepresent that failure o p2y 2 debt (where no fraud is involved) is a criminal
ot police mattet, or is likely to be referred to the police™

« misrepresent that you are 2 police officer, court official, or have some official
capacity that you do not have to clzim or enforce payment of 2 debt™

» state or imply that unsecuzed basic household items can be seized if the debtot
is made bankrupt”

.+ siate or imply that you bave instructions to start legal proceedings when this is

not inténded, or you have received no such instructons

° gtzte or Imply that legal action bas already been taken, ot judgment entered,
when this is not case.

Tn certzin citenmstances the way legal action is threatened or employed can
arnount to unconscionable conduct or harassment. For instance, this ﬁnay be the
case if you statt or escalate court action against 2 debtor when you have agreed
not to, ot when 2 payment arrengement is in place and is being complied with.

When you know of can reasonably obtain the debtor’s current address, we
recommend that you issue debt recovery proceedings in the jusisdiction where the
debtor ives™ In some circumstances, limiting 2 debtor’s ability to contest court
proceedings by starting those proceedings in an inconvenient jusisdiction may
constitute, ot be part of 2 course of conduct constituting unconscionable conduct.

pi:o edings

isions by msking bascless clairns thiaf the
d by the policg of the Frand Squiad..

bey [2000] FCR 1057,

See olso 5. 45(2(e) Fair Trading < 1987 {54) which specifically peohibits falee representations that crimmal o
othes proceedings will e for non-payment of a debt.

See also 5, 26{2)d) Fair Trading e 1992 (ACT): 5. 212)(d) Fadr Trading Az 1999 (VicY, and s. 43{2)(b) Feir Trading
Art 1987 (38).

Seetion 116 of the Bankraptsy Aot 1966 excludes these iterns frorh seizure by credivors,

Applications wnder the BCCC {foz examptle, for repossession of secuzity mterests related to zepulated CORtIActs)
need to be brought in the jugsdiction where the debtor resided at the time the contract was entered into: see & 6 of
the UCCC. However, this tequirement does not apply to debt recovery proceedings as such.
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29_Resolving debtor complaints and

d

[}

)

i<l

[

78
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81

isputes

Complaints and disputes must not be ignored. Credifors and collectors must have
effective internal processes in place for logging, assessing, and where approptiate, -
taking timely action in response to them. Staff need to be trained to identify
complaings and disputes, and to ensuze that established procedures zre followed
in desling with theen.™

Tt is not acceptzble to require that a complaint or dispute be in writing, and/or
explicitly identified 2s such by the complainant/disputant, before it is considered
orinvestigated.”

Entities providing financial services to retail clients who are required under the
Corporations Act 2001 to heve an Australisn financizl services Keence (incuding
banks, credit unions and building socledes) must have an ASIC approved dispute
resolution system, inclading internal dispute resolution [[IDR] procedures.™
ASIC requires that licensees” IDR procedures satisfy the essential elemnents

of Australizn Standard AS 4269:1995 and be approptiately documented.
Compleints/disputes handling standards may also be imposed a5 2 condition

of membership of an industiy code or external dispute resolution scheme.

Generally, we recommend that all ereditors and collectors have in place
internal complaint/dispute handling processes that aze, at least, consistent with
the Australian Standard AS 4269:1995 (or any Australian Standard that may
subsequently replace i), ' : R

Creditons and coliestors dlse peed 10 have appropriats confxactaal and operational arrangerments in place to
facilitate providing information and donuments required to sexoive disputes: see part 2, section 10 of this puidetine:
Howeves, if the complaatis escalated to & exterosl dspute resohtion stherne (sec past 2, section 23 of this
guideline) it will generaliy need to beputin writing.

Sections F12A{D){g and 12442){e), Corporations Ad 2001,

See ASIC policy statement 165, ar 165.10. As part of the ASIC requizements, licensees must also have & systern for
informing complainants about the availsbility and accessibilicy of the relevant external dispuse resolution schems ©
which & icensez belongs. See pazt 2, section 23 of this prideline.
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2

3. The role of independent external dispute

[2]

resolution schemes

Many creditor otganisations (including telecommunications companies, utility
suppliers and financial services businesses) belong to an independent external
dispute resolution [EDR] scheme.® Specialist collection and debt buy-out agencies,
and other finance providers, may also decide to join 2 scheme. Belonging o 2

EDR scheme is 2 legal requirement for some creditors®

b} The ACCC and ASIC support the role played by EDR. schemes in resclving

[

82

B3

consumer complaints and disputes when these are unable to be resolved through
¢he creditor or collector’s internal dispute resolution processes.

We urge creditors and collectors to ensure their systerns and practices allow
EDR in the debt collection area to work effectively. In particular:

« when applicable, creditors and collectors must advise debtoss of an EDR
schetne to which the debtor can take his or her unresolved dispute——ensuring
this information is provided to debtors at the appropuiate time is 2 requircment
imposed on EDR scheme mernbers, and may be stipulated under relevant laws
ot codes -

o collection activity relating to a dispute that has been referred to an EDR
 scheme mnst be suspended while the scheme considers the dispute—again,
this is a recuitement imposed on scheme members (inchuding their agents)

+ 2 debt should not Be sold, or passed to 2n external agent for collection,
while a scheme is considering a dispute in relation it

» if a debt is inadvertently sold, the assipnor/ creditor should seek to retrieve
he debt from the assignee, and/or seek to ensure that the assignee does not
undertake collection activity or start legal proceedings until the scheme has
sesolved the dispute (and then only if liabiliry is confirmed).

For o list of eelevant orbudsman schemes, and for farther information on EDR schemes, see the ACCC and
ASIC publication entited Deabing with debe your rights and responsibiitins {pbtainable from either the ACCC or ASIC,
contact details in appendiz A of this guideling). .

These include banks, bullding steieties and credit uniows providing fnanciel services to reteil chients who

prnst belong to one or mose ASIC approved EDR scheme 25 2 nggvirernent of theis Ananciel services lieence:

see 56, D12ALT)(E) and $12AMD{D), Corpurations A 2007, ASIC policy statement PS 139 sets owt ASIC requirernents
for scherme approvel. A list of approved sthemes can be obtained a¢ wwasicgovat. .
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[d] Note that a creditor may remain subject to the jurisdiction of an EDR scheme
for 2 debt matter even though the creditor has sold or assigned the debt in
question. This is likely to be the case when the complaint relates to the petiod
before the sale or assignment of the debt

[€] The ACCC and'ASIC encourage EDR schernes to consider this guideline when
determining how the consumer protection laws we administer should be applied
to particular debt collection-related matters.
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Part 3: Commonwealth
consumer protection laws

This saction summarises key prohibitions and remedies under Commonwealth
consumer protection laws applicable to collection activity. Relevant court
decisions about the Trade Practices Act provisions also apply 10 eguivaient
ASIC Act provisions.®

See appendix B for other statutory and comrmon law obfigations and remedies.

orohibition of the use of physical force,
undue harassment and coercion

Sec‘uon 60 Trade Praciices Act

‘ Mha]llnot use phyﬁcal forc&, und}m ha,,"ssment or COE:CJ.O
n cozm ; the; upply of apply o of goods of setvices to‘ a
consuther o the payment for goods of services by 1 consumfm_ O

Section 12D ASIC Act

(b) . the person uses 'such force, hatassment ¢
U with the supply ot pos bie supply of finahcisl sermcesm o
 consumer Of the payment for financial services by 2 consumet.

84 Casidy b Saatchi & Saatels Ausiralia Ply Lad [2004] FCAFC 24,

41
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Under s, 60 of the Trade Practices Act, and s 12D] of the ASIC Act, the use of
» physical force
s undue harsssment and/or

¢ coercion

to suppost 2 demand for payment for goods or services/financial services is deemed
unacceptable and is prohibited. These provisions are not limited to conduct directed
at z debtor. They also apply to'the collector’s conduct towards z third party (for
instance, 2 famnily membes).

The terms “physical force’, Sarasement’ and ‘coercion’ are not defined in the law:
They should be tnderstood in the way they are ordinarily used and defined

Physical force

There is no concept of ‘due’ or “andue’ physical force under s, 60 of the Trade
Practices Act, of 5. 12D of the ASIC Act. Any use of any violence or physical force
is probibited. The use of force may also be 2 ctiminal offence under state and territory
ctiminal law : ‘

In ACCC v Davis and ACCC v Capalaba® the cout found that, in pinning 2 debtor

to the ground while the debtor’s vebicle was removed from the debtors premises, the
respondent corporation through its agents breached s, 60 of the Trade Practices Act.
The fact thzt the coliector had 2 contractual sight to seize the vehicle under 2 morigage
over the vehicle did not permit the use of physical force to overcome the debtor’s
resistance to the seizure. .- ‘

Undue harassment

Undue hatassment may occur when repeated approaches are meade ot repeated
pressure is applied to a debtor, going beyond what is acceptable or reasonable.
While the harassment must be ‘undue’, there is no requirement that the condoct
pust involve the fhreat of zn illegal act®

85 ACCC v Daris [2003) FCA 1227, ACCC v Capalabe Piy Ltd & Qtbers [2003] FCA 1226,
B6  Camphell v Mty Leasing Lad (1998) ATPR 41-630.
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In ACCC v Maritime Union of Australia” Justice Hill explained the meaning of the
term undue harassment as follows:

“The word hamssment means in the present context persistent disturbance or forment.
I the case of 2 person employed to recover money owing to others ... it can extend 1o
cases where there are frequent unwelcome approaches requesting payroent of 2 debt.
However, such nawelcome approaches would not copstirute undue harassment, at least
whete the demands made aré legitimate and reasonably made, On the other hand where
the frequency, aatute of content of such comsunications is such that they are calculated
to infimidate or demoralise, tire out or exhaust  debtor, zather than merely convey the
demand for recovery, the conduct will constitute nndue havassment. ... Generally it can
be seid that 2 person will be harassed by another whes the former is troubled repeatediy
by the latter. The reasonableness of the conduct will be relevant to whether what is
harassment constitutes undve haressment, ‘

Coercion

Tudicial authotity indicates that s. 60 of the Trade Practices Act and s. 12D of the
ASIC Act prohibit any ‘coercion’, not just ‘andue coercion’.® The concept of coercion
does not involve the element of repetiion usually isrvolved in the concept of undue |
harassment. Coercion Is said to ‘carrfy} connotations of force ot compulsion or
thrests of force or compulsion negating choice or freedom to act’.® Coercion may

tzke many forms, and is not limited to using or threatening physical force.

Prohibition of misleading and deceptive

conduct

Section 52(1) Trade Practices Act

A corbiation shall ot n sade of commescé, engage in condc that
misleadinify or deceptive or is Hkely to' mislead ot deceive.” 7. RO

87 AGCC» The Maritins: Usion of Australia [200T) BCA 1549 st ¥ [60), Justice il
88 ibid. ar 61163}
89 ibid atY [63
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Section 12DA(1) ASIC Act

A person must not, in teade ot commesce, engage in conduct in relation to
Anancial services that is misleading or deceptive ox is likely to mislead or deceive.

These provisions apply widely to trade or commerce activities, of which collectors’
activites aze but one aspect.

The above sections prohibit a collector from making any statement Ot engaging in any
other conduct (for example, impersonating sOmMeOnE, or using a false letrerhead o
document) that is misleading or deceptive of js Hikely to mislead ot deceive. The terms
‘mrisleading’ and ‘deceptive’ are not defined in the statute and should be understood in
the way they are ordinasily used and defined.

Collectors mzy breach this prohibition even though they do not intend to mislead~—it
is enough that the misrepresentation is likely to have this effect on the type or class of
person 1o whom the conduct is directed. In some circutnstances, 2 collector may need

.

to positively disclose information to avoid creating & misleading impression.

In ACCC v McCaskey™ the court accejpted that 2 collector breached s. 52 of the
Trade Practices Act by conduct towards debtors inchuding representations that:

¢ the agent was about to take immediate steps to sell 2 debtor’s residence to
obtain payment of 2 debt owed when no legal proceedings to recover the
debt had been started at the time

« the agent would arrange to have the debtor arrested by the police or the fraud
squad if the debtor did not meke immediate payment of the debt, when there
was no reasonzble basis on which the collector could have taken that acton.

The ACCC’s publication, Advertising and sélling (December 2004), discusses misleading
and deceptive conduct (25 well as other issues) in more detail. The principles discussed
there also generally apply to the prohibition against misleading or deceptive conduct

in the ASIC Act. For a copy of this boolkdet, visit www.acce.gov.au/publications

ot call the ACCC Infocentre on 1300 302 502.

0D ACCC » MeCashes 120000 FCA 1037,
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Prohihition of unconscionahle conduct

Trade Practices Act, Pért IV A—unconscionabie conduct (summary only}

Part WA conrzms thz:ee prowsians rlmt pmlubit’ unconsc:omblc conducl: o

(d) w éfnex-'_ due mﬁuen e orp
az:e used against, the

ot passzb ‘ u;a'p.‘ty of oods
personzl, dorrestic of - household

as;e of consumguon (s SEAB{S))‘
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Part 2, Div. 2, subdiv. C, ASIC Act—unconscionable conduet {summary onfy)

This subdivision is based on, and is substantially simitar to, Part IVA of

the Trade Practices Act but is limited to the supply oz possible supply

of? ‘financial services’. Unlike Part IVA of the Trade Practices Act, the
subdivision zpplies to unconsclonable conduct of ‘persons’ generally and is
ot Jimited to the conduct of ‘corporations’. :

These provisions apply widely to srade o commerce actvities, of which collecting
activities ate but one aspect.

Collectors risk breaching this prohibition patticularly-when they exert undue influence
ot pressure on, o unfair tactics against, 2 debtor who is specially disadvantaged of
vulmetable.

In Collection House v Taylor®! it was found that a commercial agent had acted
anconscionably in trying to recover 2 debt that, unknown to the debtor, was statute-
barred. It was also noted that the factual circutnstances weze sufficient to require the
collector to establish that the transaction was fair, just 2nd reasonable.

The debtor was an unemployed mother with 2 deaf, dependent child, who had
originally defaulted on repayments for & car loan. The cat was repossessed and sold.
The residual debt was purchased by the commercial agent a numnber of years lates,
by which time peeamulated interest had increased the amount owing to more than
§10 000.

After being contacted by an employee of the commercial agent and told that legal
action may be taken if & safisfactory arrangement could not be reached, the debtor
agreed to pay $5000 to fivalse the debt, of which $4500 was immediately charged
to her credit card. The court upheld the otiginal decision that the agent through its
employee had acted nnconscionably. The coutt noted thatt

_ the fact of someone from & frm of lawyess ‘cold-calling” 2 womag of the
respondent’s socio-economic standing at home at 6.30 in the evering, and interrogating
her 45 1o her personal and financial circomstances while insinuating that in the absence
of her ngreement to pay legal proceedings may be instituted, is capable of constiuting
pressure of  very high ordet

In ACCC v Bsanda Finance Corporasion Ltd” the coutt found ¢hat the creditor had

91 Crlleetion Hpee v Taylr [2004) VSC 48,
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acted paconscionably by failing to stop efforts to repossess a car subject to 2 chattel
mortgage when there was reasonable cause to understand that there would be 2
physical confrontation if they continued in their atternpt. Other factors considered in
the couzt’s declararion of unconscionability include the creditor sending the debtor a
notice implying that they would not o could not lawfully repossess the car without

2 court order, and then repossessing the vehicle without such an ordet, as well as the
fact that Esanda’s agents entered the debtor’s residence by jumping a gate and opening )
2 garage door from the inside

See the ACCCs Guide to unconscionable conduct for more about this area of law
The principles discussed in this guide also generally apply to the ASIC Act.

For a copy of this guide, visit WWwW.acCC.gOV. an/publications or cail the
ACCC Inforentre on 1300 302 502.

02 ACCE v Bsand Finarce Corparafion L1d [2003) FCA 1225. See aleo ACCC v Dvis [2063) FCA 1227,
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Enforcement and remedies for breaching the

Trade Practices Act or the ASIC Act

Fines

A collector who breaches the harassment and coercion provisions is guilty of an
offence punishable on conviction by 2 fine of up to:

e $220 000 {in the case of individuals)
«  $1100 000 (in the case of corporations).”

These penaltiés also apply when 2 collector is convicted of knowingly making false or
rmisleading representations.” Certain defences may apply regarding these breaches.™

Civil orders

Aéax:t from crimingl sanctions, ASIC ot the ACCC can also apply for civil orders
against a collector, inchuding:

+  injunctons against fomre conduct™

*»  non-punitive orders”

*  punitive orders requiring adverse publicity.”

Damages or injunction

Finally, 2 debtor or third party who suffexs loss or damage as 2 result of 2 collector’s
treach of the unconscionable conduct®, misleading or deceptive conduct™™,
harasstnent and coercion, or other provizsions of the ASIC Act and Tiade Practices
Act, can recover the amount of their loss by an action for damages under these Acts.™
A debtor or third party can elso seek injunctive relief’®

93 Section 125B(D) of the ASIC Actand ss. 6(8) and 75AZN of the Trade Practices Act Penalties are denorminared
in penaity units’ in the legislation (10 000 in the case of corporstions zad 2000 in the case of individaale), with
1 penalty unit being equal to §$210 at the time of publication. The value of penalty wnits tan change over tme.

94 Section 12 DB, ASIC Aoy s TSAZC Trade Practices Act.

85  Secdon 12GI, ASIC Act; 5. 85 Tinde Pnctices Act.

96 Secrion 120D, ASIC Act; 5. BD of the Trade Practves Act

o7 Secion 12GLA, ASIC Act s B6C of the ‘Trade Practices Act

98 Section 12 GLB, ASIC Act; s, 86D of the szadc Ps_:act':ces F:=4

99 Seetions 12CA-CC, ASIC Actres. 51AA-AC, Trade Practives Act.
100 Section 12DA, ASIC Ast s 52, Trade Practicss Act.

1 Section 12GE ASIC Act e B2 2nd 87(2)(d), Trade Practices Act
102 Secon 12GD, ASIC Act; s. 80, Trade Practices Act.
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Appendix A: ACCC and ASIC—
deht collection roles and eontact details

Australian Competition and Consumer

Commission (ACCC)

The ACCC is responsible for dealing with misconduct associated with debt
coBlection activity when the debt does not relate to providing 2 finandal service.
This includes debts:

s for providing telephone or other utlity services

o for the services of trades and professional people

when 2 retafler does not require immediate payment for 2 product (but not when
the customet enters into a finance atrangement as ¢hat will be ASIC’s responsibility).

The ACCC's responsibilities also include debts arsing from deferred payment (for
example, a customer who is billed monthly or given an extension of time to pay)-

The ACCC’s responsibilities cover any alleged undue hatassment, coercion

" or unconscionable conduct regarding the collection of the debt and any
mistepresentations made about fhe debt. They extend to debts relating to goods and
non-financial services which have been assigned or sold to a third party (for example,
a debt buy-out cormpany). ,

The ACCC is also responsible for any risleading or deceptive conduct relating 1o the
actual good ot service.
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ACCC contact details

For matters relating to the types of debt given zhove, contact the ACCC.
For a1l business and coﬂsumer inqui.tieé:

ACCC Infocentze: 1300 302 502

ACCC website: WWWACCLEOV.AL

‘ National Office
PO Box 1199
DICKSON ACT 2602

Tek: (02) 6243 1111
Fax: (02) 6243 1199

Australian Securities and Invesiments
Commission (ASIC)

ASIC is responsible for dealing with misconduct associated with debt collection activity
when the debt relates to providing & financial service. This includes debts relating to:

+ credit card accounts

> home loans, personal loans and loans sourced through retailers
(For example, for motor vehicles, household goods and other purposes)

o fees for providing financial advice, insurance and other financial products
and services.

ASIC’s responsibility covers any alleged undue harassment, coercion or unconscionable
condnct regarding the collection of the debt and any misrepresentations made about
¢he debt. Tt extends to debts relating to a financial service which have been zssigned

or sold to a third party (for example, 2 debt buy-out company).

If there is misleading or deceptive conduct relating to the actual good or service
(such as the car or the apphiance) and not the debt, this will be referred to the ACCC.
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ASIC contact details

For matters relating to the types of debt given above, contact ASIC.

ASIC?s Infoline: 1300 300 630 or

infoline(@asic.govan

ASIC’s consumer website: www.idogovau.

Go to How to complain to make a complaint on kne.

Address for writter complaints:

ASIC Complaints

Australian Securities and Investments Commission
PO Box 9149

TRARALGON VIC 3844

RA: (03) 5177 3749

Qverlapping areas

Tn some situations, & complaint may relate to z zange of debts, inchuding both debts
for Snaricial services and debts for a good ot non-fnancial service. The ACCC znd
ASIC have agreed to coordinate any action when debt collection conduct involves
such overlapping jurisdiction.

For more information about the respective responsibilidies of ASIC znd the ACCC
over debt collection, see the joint brochure Complaints about debt collection activity—
the responsibilities of Commonwenlth agencies. For a copy, contact either the ACCC or
ASIC using the phone numbers provided above, ot visit the ACCC or ASIC website.
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Appendix B: Other statutory and
common law obligations and remedies

Apart from the Commonwealth consumer protecﬂon lzws (See part 3 of this gmds),
there ate a range of other statutory and corumon law obligations and remerlies that
potentially affect collectors” operations.’ These include (but are not limited to) the
following listed below:

Because this guide does not have legal force, read it subject to the rights and
obligations imposed by the foliowing and any other applicable laws and/or mandatory
codes to the extent of any inconsistency.

State and territory fair trading laws

These laws'™, based on the Thede Practices Act 1 974, contain similar misconduct
prohibitions o those set out in the Commonwealth legislation. However, the
harassment and coercion provisions of the Fair Tuding Act 1999 (Vic.) and Fair
Trading Act 1992 (ACT) also deem that certain specified conduct constifutes undue
narassment and coercion.’® Consumer Affairs Victoria has also published Guidelines
for debe collecrion uoder the Victorian Fuir Trading Act (1999)1° There may be

other stzte and territory laws relating to consurner protection that are relevant 10

the collection context as well. ‘ :

108 Tt should be noted that these Jaws apply to acsivities within their sespective jusisdictions, even if the collector is
physically located in anothes siate, teritory OF COURLY.

104 Fair Trading At 1957 (SCT), Feir Trading A 1957 {NSW), Consiomr Affairs and Fair Trading Aee 1990 (N1,
Foir Tradins At 1969 (), Fae Trading Ast 1987 (SA), B Troding.Act 1990 (L), Bt Truding Act 1995 (Vic),
Fodr Trading Ad 1987 (WA). ‘

105 See s, 24(8), Fair Trading et (Vic) snd 5. 26(3), Birir Trading Ar (ACT).

106 Available ot Ww.CONSUMES Vit FOVAY.
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State and territory ficensing of collectors

Maost state and terrirory jurisdictions have occupational licensing requirements applying
to 2 range of persons involved in collection.'” These laws impose certain obligations
on licensees, and set out grounds on which the relevant suthority cap refuse to grant ot
cancel 2 Hicence. In Queensland, icensed commercial agents are subject to a mandatory
code of conduct, the Commercial Agency Practice Code of Conduct’® In othet
jutisdictions conduct requirernents may be imposed under the legislation itsel€?

The Uniform Consumer Credit Code [UCCC]

Uniform state and territory legislation regulates consumer credit contacts and related
transactions (including mortgages, gnarantees, CONSuMeEr leases and credit-related
insurance). It imposes pre-contractual, contractuzl, and post-contractual form '
and disclosure obligations on credit providers, as well 2s some Emitations on the
contractua) arrangements that may be entered into. It 2lso regulates the termination
and enforcement of contracts and releted secusities. Some important aspects of the
UCCE in the context of debt collection include its provisions on: obtzining account
information and documentst™®; varying repayments on grounds of hardship'"; and
enforcement of credit contracts, mortgages and guarantees’’?

State and territory unauthorised documents laws

Unguthorsed documents acts in each state and territory™ make it an offence to design
collection letters of demand in 2 way that mukes them look iike court documents.

107 Commercial Agents and Privte Inguicy Agents 4zt 2004 (NEW), Commercial and Private Agerets L iecnsing Aet 2002 (NT),
 Proergy Agents and Motor Deakers Azt 2000 {QId), Secwnity ane Irvestipation Agosts At 1995 (SA), Searity and baestigaiion
Agents At 2002 (Tas), Private Agents Azt 1966 (VicL), Debt Collctors Livenang Aet 195¢ (WA).

108 Prgperty Agents and Mator Dealers (Commercinl Agenzy Practiet Code of Condseet) Regulation 2007 ((7d).
109 Por exaraple, s, 25 (Farassmens), Commerdal Agonts ard Prizate Traguiry Ageits Azt 2004 NEW),
110 See part 2, section 10 of this puideline.

111 Ses part 2, section 13 of this guideline,

112 Sex Part 5 of the UCCC (Bnding and enforcing credit contxarts, mortgages and puerantees’).

113 City of Canbernu Arms.Aet 1932 (ACT), Unantborised Documnnts A 1922 (18W), Flag and Emblers et 1985 (NT),
Barze, Arms, Fiorel aed otber Eblowts of Queenslond Att 1 959 (Qid), Unanthorised Dacuments Ast 1916 (SA), Unauthorired
Deoerments At 1986 (Tas), Unautborised Documments Act 1558 (Vic.), Unanthorined Domsmants At 1961 (WA).
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‘State and territory limitation of actions laws

Each state and territory sets limitation periods on debt recovery actions.”™

These generally bar a remedy to the creditor i 2 defence pleading expiration of the
limitation period is filed. In the case of simple contzacts {which inclade the majority
of debts referred for collection) the Hmiradon period is normally six years. (In the -
Northern Territory, a three-year period applies,) In some jurisdictions, 2 peyment or
acknowledgment of the debt will re-start the limitation petiod even after the original
period has expired. Limitation Acts also regulate the enforcement of court judgroents.

Bankruptcy laws

Undet the Bankruptcy Act 1966, administered by the Insolvency and Trostee
Service Australia, on bankruptcy or acceptance of 2 Part IX debt agreement or 2

. Part X personal insolvency agreement, 2 bankrupt/debtor is released from thetr

financial obligations for provable debts. Most unsecured debts will be provzble.
Further action to recover provable debts directly from the bankrupt/debtor is not
permitted—any furthes zecovery must be throngh the scheme of administration
under the Bankruptcy Act. .

Privacy laws

Part TTTA of the Privacy Act 1988 (Cuwith) governs the handling of credit reports and
other credit-worthiness information about individuels by credit tepotting agencies end
credlit providers. Some of the requirements inclode what information can be stored
on a credit report, how long such information czn be incladed, and to whom and
under what circamstances access is aliowed. ' ' B

The National Privacy Principles also regulate certain private sector entities in

their dealings with personal information. These provisions of the Privacy Act,
where applicable, regulate the collection, use and disclosure of personal information,
and impose obligations on orgatisations to maintain accurate, complete and up-to-
dste records, and allow access by the individual concerned to the information held
zbout thern,

144 Lirmitafons Adt 1985 (ACT), Limitation At 1969 (NISW), Liitation st 1981 (), Liruiatio:of Acions Ast 1974(Q1),
L imitation o Actions Act 1936 (3R, Limitation Aes 1974 (Tas), Limitation.of otions Ast 1958 (Vic.), Limitalio A
1935 (WA).
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The Privacy Comtnissioner has issued 2 legally binding Credit Reporting Code of
Conduct, and from time 10 time, the Prvacy Commissioner also issues determinations
that may affect the collection industry.

Tort law

Collectors who engage in extreme conduct may expose themselves to civil action in
tort by 2 debtor. Depending on the circumstances, action fot trespass, assault, wilful
inflicion of mental infury, nervous shock and defamztion (smong othess) may apply.

Criminal law

Collectors who engage in extreme conduct razy be charged with criminal offences
incloding assault 2nd dernanding with menaces, A collector who refuses to leave 2
person’s propetty may also be charged with trespass.

Other obligations

Collectors who are unsure of their obligations under any of the above-mentioned
Jaws, mandatory codes and other arrangements should seek more information from
the relevent repulator and/or obtain legel advice.

You should also be aware of the requirements of any voluntary code of conduct
or similer instrument to which you subsctibe and of the relevant rules of any trade
associztion ot professional body t© which you belong.
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Appendix C: Glossary

Agent: for the purposes of this guideline, 2 person who has the express, implied
or ostensible authority to underteke collection activity on behalf of a creditor in
circumstances where 2 debt has not been sold ot assigned. '

Assigned debt: for the pusposes of this guideline, any debt which has been sold,
assigned, or factored by a creditor, or for which 2 creditor has in any other way
subrogated their rights 25 2 creditor.

Assignee: for the purposes of this guideline, 2 person undertaking collection actvity
after the sale, assignment or factoring of 2 debt, oz the subrogation of rights by a
creditor to this pesson. '

Authorised representative: a person such as 2 financial counsellor, solicitor,
Gnancial advisor, carer, rustee of guardian who has been authorised by the debtor
to act on behalf of the debtor. '

Bankrupt: 2 petson who has been declared bankrupt under the provisions of the
Bankruprey Act 1966 and has not been discharged froms the bankruptcy.

Coliector: a person collecting 2 debt in the cousse of 2 business. It includes creditors,
independent collection agencies, collections depertments within businesses, debt
buy-out compzanies, assignees, agents, lawyers, government bodies engaged in trade

ot commerce, coutt officials, and other persons™ collecting on behalf of others,

Communicate: unless otherwise specified, inclades communication by telephone,
mobile telephone, fax, emadl, letter and in person.

Comptaint: for the purposes of this guideline, this term is genetally used for issues
of collector or creditor conduct (as distinet from issues of debtor liability:
see ‘Dispute’ on p. 57).

115 T'he Trade Practices Act apphies to corporaions or indieicuaks when they aze 2cfing s agents of a principal
that is & COrpORAEON.



Appendix C: Glossary

Credit listing: for the purposes of this guideline, the listing of an unpaid debt on
a person’s credit report.

Creditor: 2 person to whom a debt is incurred. In this guideline, the term continues
to apply to the person o whorm the debt is incurred despite the sale, assignment,
factoring or outsourcing of the debt. '

Credit repott: any record of information, whethet in 2 writien, oral ot other
form, that: ‘
* s being or has been prepared by a credit reporting agency
> hes any beating on a0 individuals:
o cligibility to be provided with credit or
» history in reletion to credit o
s capacity to repay credit .
o is used, has been used or has the capacity to be used for the purpose of
serving as & factor in establishing an individual’s eligibility for crecie.”™

Debt: 20 amount of money owed. For the purposes of this gu'ideline,‘it includes
an alleped debt

Debtor: a natural person obligated or allegedly obligated to pay 2 debt.

Dispute: for the purposes of this guideline, this term is generally vsed in relation
to issues of debtor Hability (2s distinct fromm issues of collector or creditor conduct:
see ‘Complaint’.

Fudgment debt:"" means a debt confirmed by an order or jodgment of 2 coutt.

Reasonableness: is assessed according to zn objective standard, tzking into account
all relevant circumstances.

Security interest: an interest in of 2 pOWer Ovex goods or land (whether atising by
or under an instrument or transaction or arising on the execution of z warrant ssued
under the relevant state o territory legislation) which secures payment of a debt.

Statute-barred debt: a debt for which the debtor is entifled to cleim an absolute
defence to legal proceedings to collect the debt due to the passage of time
(as set out in the relevant stafute of himitations).’™

116 Section 6¢1), Privgy Ao 1958.
117 These may go by different names in different states. For exammple, in Queensland, fudgrment debts are refersed to a8
Money Orders

118 See appendin B, Limiution of scions Trors”.
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Third party: any person other than the debtor, but does not include 2 debtor’s
legal r presentative, trustee, or ofher authonsed representative. Nox does it include
a related entity of the collector

Undue harassment: please refer to the section entitted Prohibition of dﬁe 1se
of physical force, undue harassment and coercion’ in part 3 of this guideline.
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Attachment 2

Terms of Appointment of Independent Consultznt pursuant to Enforceable
Undertaking which the GE Money companies gave to ASIC on [insert date] ("the
Enforceable Undertaking")

{on GE Money letierheod]

Definitions and interpretation

1. The definitions used in the Enforceable Undertaking apply equally to the terms of
appointment unless otherwise indicated.

2. The terms of appointment are to be interpreted so as fo be consistent with the
Enforceable Undertaking but in the event of inconsistency then the terms of the
Enforceable Undertaking shall take precedence.

Background

2. Pursuant fo clause 3.5 of the Enforceable Undertaking the GE Money companies
must:

21 appoint an Independent Consultant to review, assess and make recommendations as
set out in clanse 3.2b and 3.4b below in relation to the Debt Collection Business and
prepare the First Report and, if required by clause 3.6 of the Enforceable
Undertaking, the Second Report;

22 eppoint the Independent Consultant before 20 Jane 2008;

2.3 obtain ASIC's approval in writing for the appointment of the Independent Consultant.
Obligations of the Independent Consultant

3. [nsert name and business address of Independent Consultant] having been approved
by ASIC for the purposes of the Enforceable Undertaking will take the following
steps:

31 review the following key compliance systems, processes and procedures, staff

training and information recording systems including the operation of Beacon
(“Compliance Systems”} of the Debt Collsction Business:

(2) the comtrols in place with respect to call frequency, timing, location and
parties;

(b) the complaints handling process, including a review of a selection of
costomer files of the GE Money companies which bave been recorded in
Beacon;

{©) compliance governance processes, including roles and responsibilities,
accountabilities and reporting; .
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3.2

3.3

34

35

(&) the breach and incident management process,

(&) policies and processes relating to the traiming and competency of relevant
staff: ‘

(H processes in place in relation to repayment arrangements and applications for
bardship;

(2) performance meanagement and consequence management processés as they
relate to compliance

(together, “External Review Processes’™) in order to assess whether there has been a

- fatlure to comply with the Regulatory Guidelines in the Debt Collection Business and

whether there are deficiencies in the operation of the Debt Collection Business as
described in the ASIC concerns. :

prepare, following the initial review referred to in paragraph 3.1 above, the First
Report o be completed within 3 months of the execution of this Enforceable
Undertaking which: '

2. sets out the Independent Consultant’s findings as to the matters referred to in
clause 3.1;

b. makes recommendations as to the sieps necessary to remedy any Breaches
including as to the timeframe within which such steps may reasonably be
taken;

c. otherwise fully complies with paragraph 5;

consider, if applicable, the First Action Plan prepared by the GE Money companies in
accordance with clanse 3.6.2 of the Enforceable Undertaking and promptly provide to
the GE Money companies and ASIC any further recommendations in writing as to the
steps and timeframes referred to;

prepare, if so instructed by the GE Money companies in accordance with clause 364
of the Enforceable Undertaking, the Second Report within 1 vear of execution of this
Enforcesble Undertaking which adheres to the External Review Processes and

a. assesses the extent to which the GE Money companies have complied with
the First Action Plan; ‘
b, makes recommendations as to the steps necessary to remedy any non-

compliance with the First Action Plan including as to the timeframe within
which such steps may reasonably be taken;

c describes any changes made by the GE Money companies to the Compliance
Systems since the First Report and assesses the operational effectiveness of
those changes;

d. otherwise fully complies with paragraph 5; and

prepare the Two Year Review within 2 years of execution of this Enforceable
Undertaking which adheres to the External Review Processes and which:
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a gets ont the Independent Consultant’s findings as to the matters referred to in
clanse 3.1;
b. makes an assessment of the extent o which the steps described in the GE

Money Statutory Declaration have or have not been taken, and

c. otherwise fully complies with paragraph 5.

Termination of the terms of appointment

4,

If, at any time prior to the completion of the Reports {as applicable) or the Two Year
Review cither:

& both the GE Money companies and ASIC agree that the Independent
Consultant is unavailable or unsvitable to perform any tasks remaining
pursuant to the terms of appointment; or

b. ASIC shall reasonably so direct;

then the GE Money companies will terminate the terms of appointment forthwith by
notice in writing fo the Independent Consuliant and provide a copy of such notice to
ASIC.

Report content

5.
5.1

5.2

The Independent Consultant shall ensure that the Reports (as applicable):

gre prepared in accordance with the Bnforceable Undertaking and if there is any
inconsigtency between these terms of appointment and the Enforceable Undertaking
then the Bnforceable Undertaking shall prevail;

set out the steps the Independent Consultant has taken to folfill his or her tasgks,
including but not limited to:

a. listing the personnel of the GE Money companies that have assisted the
Independent Clonsultant and the nature of that assistance;

b. otherwise Hsting the rpe'rsonnel of the GE Money companies that have been
interviewed;

c. fisting the documents that have been reviewed,

d. set out the nafure and extent of the testing of the compliance systems
undertaken by the Independent Congultant to complete the Reports and the
Two Year Review; :

e. get out any limitations or qualifications to the investigations made for the

purposes of the Reports and the Two Year Review,;

£ list those documents or exiracts of documents most relevant (in the view of
the Independent Consultant) in the preparation of the Reposts and the Two
Year Review; and

g otherwise state adherence (to the extent applicable) to those paragraphs of the
Federal Court of Australia Practice Direction entitled "Guidelines for Expert
Witnesses in proceedings in the Federal Court of Australia” that fall under the
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sub-heading "The form of the expert evidence" and which are atfached fo
these terms of appointment .

Independence

6.

6.1

6.2

By signing the counterpart of this terms of appointment the Independent Consultant
watrants that:

the Independent Consultant and the individuals who will assist the Independent
Consultant (“the Independent Consultant's staff") are independent of the GE
Money companies and will at all material times be capable of exercising objective
and impartial judgment in the preparation of the Reports ang the Two Year Review:;
and

the Independent Consulfant will notify the GE Money companies and ASIC
immediately if fhe Independent Consultant o the Independent Consultant's staif are
no longer capable of exercising objective and impartial judgment in relation to the
terms of appointment

[Signed for the GE companies]
[Signed by the Independent Consultant]
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