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ENFORCEABLE UNDERTAKING

AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION
SECTION 93AA

The commitments in this undertaking are offered to the Austratian Securitics and Tnvestments
Commission ("ASIC") by:

TWU Nominces Pry Ltd ("TWU Nominecs " ) ABN 67 002 835 412 of Level 2, 388 ~ 390 Susscx Street,
Sydney, New South Wales as Trustee for the TWU Superanmuation Fuad

1 BRACKGROUND

L1  TWU Nominecs Pry Ltd (“TWU Nominees ™ is the Trustse of the TWU Superanmazion Fund
(umc Fuﬂd”).

1.2 Thﬁ‘mdwascsnblishedbyaTmstDuddamd40aober19‘s4 (as amended) to provide
individual personal retirement and insurance beacfits for its members

13 Prior to October 1995, the Fund was administored by AM Corporation Limited. Fram October
1995 1o Noverber 2000, the Fund was administered by Transport Superannuation Services Pty
Ltd. Since November 2000, the administration of the Fund has been progressively transferred to
Australion Administration Services Pty Lid The foll transfer of administration of the Fund will
be completed by 30 June 2001.

14  From 1 July 1995 to 31 July 1998, TWU Naminccs cngaged Prudential Corporation Australia
Limitcd - now known as Calonial Mirtuz! Lifc Assurance Society Limited (“Colonial™) -w
provide insurance cover for members of the Fund,

1.5 During this period, Fund documentation, which included brochum= and the Fupd's magazine
Gearing Up, promised members basic disablement ingurance cover comprising Total and
Permancnt Disablement (“TPD”) hump sum benefits or Total Disablement (“TD") instalment
benefits, depending on the degree of their disablement.

1.6  Tn general terms, a TFD bepefit was a lump sum payablc to a2 member who, in the opinion of the
Fund’s insurer:

(a)  was so incapacitated becausc of sicknesg or injury that he/she was prevented from cver
eagaging in hisher occupatio or any occupation for which he/she was reasonably suited
by cducation, training or experience; of

() lost the use of both hands o fot or the sight in both eycs of ay .

17  Ingeneralterms,a TD bencfit was payable if, in the opinion of the Fund's insurez, a member was
so incapacitated through sickness or injary that he/she was completely and continuously
prevented from engaging in his/her own occopation for at lzast ope year and was not working.
ThemaximumTDbmcﬁtwaSZO% of the TPD lmnpsum;laidanmlaﬂyfuruptos‘ymorunﬂl
thcmcmbawasdccmcdﬁttommmtowoﬂc .

The TD benefit was offset by other disability incame (¢.g. workers compensation of govermnent
disability pension) recelved by the member so that the member's total post disability income
would not exceed 75% of his or ber pre-disability income.
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1.14

Tl ke L W

On 1 Angust 1998, the Fund ceased providing disablement benefits as part of basic insurance
cover.

The Superaanuation Complaints Tribunal (“SCT*) reforred to ASIC several complaints received
from members of the Fund that rclated to the basic disablement ipsurance COVer in place betwecn
1 July 1995 and 3! July 1998.

Following an investigation info the matter, ASIC had the following concerns which it raiscd with
TWU Nominees :

(a) cerain documentaticn sont to mernbers (mcluding the documentation referred toin 1.5
above) was likcly to mislcad members about the type of disability cover that was in place
for them during the pexiod 1 July 19957 31 July 199%;

(b) many members who became disabled during the period 1 July 1995 1o 31 July 1998 were
assessed only for TD, when they should also have been ascssed for TPD and, wherc
applicablc, have been paid a lump sum bencfit;

(c) the Fund had failed to give any of any adequate notice to members about the Fund's
decisian to cease offering basic disablement cover from 1 August 1998; and

{(d) some members who became disabled after 1 Angust 1993 may not have had timc to arrange
alternate disability insurance cover.

TWU Nominees asserts that ir responded to concerns raised by ASIC and rcferred 10 in 1.10 by:

(2) initiatingan investigation into the circumstancss smrounding the issues raised by ASIC;

() resolving to ensurc that all members who brcame disabled during the period 1 July 1995 to

3] July 1998 rcceived the benefits to which they were entitled,

(c) resolving to honeur dizablement claims from merabers who would otherwise be
disadvantaged by the Jate notice of ceszarion of disablement cover on 1 August 1998.

ASIC was concerned that TWU Nomrine:s had not implcraented the resalition referred to in
1.11(b) and had not adequately informed members of the crcumstances giving rise wo the ASIC
investigation. On 1 November 2000, ASIC initigted proceedings against TWU Nomipees in the
Federal Court sesking declagations that TWU had engaged in misleading conduct and scckiag
corrective notices and advertisements ("ASIC Federal Cowt Proceedings”). TWU Nominces is
defending the proceedings.

TWU Nominees asscrts that, under a contract of insurance with Colcmial, Colonial agreed to
provide TD and TPD iasurance cover to membors of the Fund in respect of claims relating to the
period 1 Tuly 1995 to 31 July 1998, TWU Nemsinees had previously (on 15 September 2000)
initiated procecdings against Colonial in the Federal Court secking damages for statutory
breaches and for breaches of contract. Colonial is defending the proccedings.

TWU Nominees fimther asscrts that:

() itrelicd onthe advice of formet service providers in relation to the preparation and
coment of documentation referred to in 1.10 (a) above; )
(b) itrcliedon the advice of former scrvicc providers in relation to the stops taken to notify
members about the Fund's decision to cease offering basic disablement ipsurance cover
from | Angust 1998 referred to in 1.10 (c) above; and

(¢ ithasbecn asscssing and paying claims made by members who became disabled after 1
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2.6

August 1998, as reforred w in 1.10 (d) above.
TWU Nominces bas committed to cnsuring that its members;

(a)  are notified of the circumstances that gave rise to the ASIC Federal Court proceedings,
and

1Y) receive, and continuc 0 reccive all the benefits to which they are entitled.

TWU Nominces acknowledges ASIC’s ecr.3¢rms as set out in 1.10 above and, while it does not
agree with the allegations of ASIC in the Federal Court proceedings, has offered this Enforceable
Undertaking ip relation 10 those conceras.

TWU Nominoes has offered, and ASIC has agreed, 10 settle the ASIC Federal Court proceedings
on the basis of Court Orders madk: by consent and without admission, and by offering the
zommaments in this Enforceablec Undertaking on the same basis.

This Enforcesble Undertaking is to be rcad and interpreted together with the Court Orders.
DEFINITIONS

«Basic disoblement insurunce cover”, when referred in this section 2 of this indertaking, means
the insurance covee asserted by TWU Nominces in 1.13.

“Court Orders" means the Court Orders i the ASIC Federal Court procccdings anncxed Lo this
Paforceable Undertaking and matked "A”".

"Claint in respect of the First Pericd' means a disablement claim made by & member in respect
of disablement:

(a) (hat arose during the period 1 July 19950 31 July 1998 (*the First Period™);

(t)  whore the member has been admitted as TD by Colonial but has not received a kmp sam
TPD benefit or all S TT instalment beoefits up fromt without any offsets.

Claim in respect of the Second Period” reans a claim made by a member in respect of
disablement;

(a) that arosc during the period 1 Angust 1998 to 31 Jamuary 1999 (“the Second Period”™): and

(b)  whercthe member became disabled less than 30 days after the notice of cessation of basic
disahlement insurance cover was posted to the member ar. if the date of posting cannot be
established, became disabled o or before 31 Jaguary 1999.

"Member" means:;

{a) in rcspect of the First Period, amember or former member of the Fund who had basic
disablement insurapes cover when he/she became disabled, or.

(b)  inrespect of the Second Period, 2 member or former member of the Fund who had basic
Jisahlement insurance cover oa 31 July 1998 and would have had such cover when he or
she became disabled but for the cessation of basic disablement insurance cover-on 1
August 1598,

“The notice of cessation of disablement insurance cover” means the articic cotitled “Changes ©
insurance cover for members” advising -essation of basic disabiement coveron 1 August 1998,
This articlc appeared in Edition 6 of the Fupd's magazine “Gearing Up” which wos distributed
with 1998 year end member statements and to members who joincd the Fund from 1 July 1998.
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3.6

UNDERTAKINGS

TWU Nominees undertakes the following for the purposcs of section 93AA of the ASIC Act.

Court Orders and Member Notification

The parties will, as soon as practicable, but in any event within 7 days of the cxecution of this
Enforceable Undertaking cxooute the Court Orders in relation to publication of corrective notices
and advertising and take all steps necessary to have the Court Orders filed and cntered in the
Federal Court,

Asgessment/Reassessment of Claims

TWU Nominees will by 30 April 2001 engage National Australia Financial Management Ltd
("NAFM") whos¢ engagement and terms of reference are to be approved in writing by ASIC, to:

(a)  reasscss Claims in Respect of the First Period to detarmine whether any membet is
cotitled 10 TPD bencfits,

(b)  assess Claims in Respect of the Second Period to determine whither aay membcr 18
entitled to TPD or TD benefits.

TWU Nominces will not rcmove, replace or vary the terms of refercnce of NAFM without the
prior written approval of ASIC, such approval not 1o be unrcasonably withheld.

The reassessment by NAFM referred 10 in 3.2 (a) will be conducted m 2 manner consistent with
the terms of the Reasscgsment Protocol attached to this Paforceable Undertaking and marked "B"
("First Period Protocol”).

"he asscssment by NAFM referrcd to in 3.2 (b) wiil be conducted in 2 manner consiztent with the

terms of the Assessment Protocol atached to this Enforceable Undertaking and marked “C”

(*Second Pesiod Protosol”).

Where, following reassessment copducted in a manner consisteat with the First Period Protocol,
NAFM determines that a member is entitled to TPD benefits, TWU Nominses will;

(8) adopt the determination as its decision; and

@) within 28 days notify the member and send him or her a Deed of Release in a form
approved by ASIC;

(c)  subjectto the member properly executing the approved Deed of Release, pay the member
within 28 days of the receipt by TWU Nominess of the Decd of Release the difference
betwecn any disability payment previcusly paid to thc member in respect of the claim and
the applicable TPD lump sum as defined in the First Period Protocol plus interest at the
rate of 5% per annum.

(@ caleulate the infarost referred to in sub-paragraph 3.6(c) from 60 days after the date that
the member was senr a letier by TWU Neminees informing the member that his or her
disablement claim had been admitted as TD for the first time.

‘Where, following reassessment o asscssmet in accordance with the Second Period Protocol,
NAFM determincs that a member is entitied to TPD bencfirs, TWU Nominees will;

(a) adoptthe determination as its decision, and
(b)  within 28 daysnu(ifyﬂleummbﬁandscndhimorherabwdcfkclmseinaform
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appraved by ASIC;

(<)  subject tothe member propetly exscuting the approved Decd of Releasce, pay the member
within 28 days of the receipt by TWU Nominees of the Decd of Releasc the lymp sum
TPD bencfit to which they are entitlcd.

Where, following rcassessment of agscssment in accordance with the Second Period Protocol,
NAFM determincs that a member is eptitled 10 TD benefits, TWU Nommees will;

() adoptihe determipation as its devision, and

® wi:hinZBdacySnotifyﬂtcmcmbetandsondhimorhe:aneedofkcleasein a form
approved by ASIC;

() subjecttothe member properly exceuting the approved Deed of Relcase, pay the member
within 28 days of the receipt by TWU Nominecs of the Deed of Releasc the TD
instalment benefit to which they are entitled.

Where NAFM deicrmines that a claim is not a "Claim in respect of the First Period" ora "Claim
in respect of the Second Perl " as the case may be, TWU Nominees will adopt the
detcrmination as its decisiop and will write to the mcmber within 14 days of receiving NAFM's
written reasons and inform the member of:

{a)  the reasons why the claim isnot a guch a Claim,
(o) the member's right to make 2 complaint to the Trustee about ;he decision, and

(c) ~ the membcr's right to toke the matter to the Supcranmmiation Complaints Tribunal if the
Trastee does not resolve the member's complaint to the satisfaction of the member.

Where, following reasscssment in accordance with the First Period Protocal, NAFM dctcrmines
that 2 member is not entitled to TPD benefits, TWU Nominees will adopt the determination as irs

decision and will wrile (o the member within 14 days of recerving NAFM's written reasons and
inform the member of.

{2) the rcasons why the membet was not reasscssed as TPD,
(b)  the member's right to makec @ complaint to the Trustss about the decision, and -

{© tec momber's ight to take the marter to the Superannuation Complaints Tribunal if the

Trustee docs not resolve e member's complaint to the satisfaction of the member.

Where, following assessment in accordance withthe Sccond Period Protocal, NAFM determines
that 2 member is not entitled to TPD or TD benefits a5 the case may be, TWU Nominees will
adopt the determinarion as s decision and will write 1o the mcmber within 14 days of receiving
NAFM's written 1casons and inform the member of:

(a) thereasons why the member Wiz not asscssed as TPD or TD,
(b)  the mernber’s right to makc a complaint to the Trustee about the decision, apd

(©) the member's right to take the matter 1o the Superanmualion Comfplaints Tribunal if the
Trustes Aoes not resalve the member’s complaint to the satisfaction of the member.

TWU Nominees andertakes that a member who is reassessed ar assessed amder the First Period
Protocol or the Second Period Promcq__l: )

(@)  will notbe required to cautribute tawards the cost of reassessmezt, with the exception of
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3.13

314

3.15

3.16

rcascmable costs incurred by the member in travelling to and from medical or other
exgmminations and the cost of any cancellation fee incurred by reason of the member’s
ﬁ;ﬂurcmadvischis(hﬂinabilitytomdamedimlotoduamminaﬂm

()  will not be required to repay any moniss already reccived by that meraber in connection
with the member's disability clairo, and

()  will not suffer any reduction or dimimtion of the member's cxising benefits or

cntiflemcats under the member's existing disability claim at the datc of thig Eaforceable
Undertaking.

Reporting to ASIC

On or by 1 July 2001, 1 September 2001, 1 March 2002, 1 September 2002 and 1 March 2003
TWU Nominees will provide to ASIC a report conmaining the following mformation concerning
the status of the assessments/ reassessments conducted by NAFM. TWU Nominees agrees that
the report will contain 2 separate breakdown for claims relating to each of the First and Second

Periods end will provide information for the previous 6 months as well as 2 cumulative total. The
report will include: :

(2) the sumber of claims that have been referred to NAFM for assessment/reassessment,

(b) the mumber of claims known to TWU Nominees that have not yet been referred to NAFM
for assessmcnt/reassessment; -

(c) the number of new claims;

(d) (First Period only) the number of claims that have been paid in full on a TPD basis where
previcusly the claim was admitted a5 TD;

(9)  (First Period only) the pumber of claims where NAFM have determined that the member
wasnotﬁtherepmvimslyﬂ:edaimwasadmittOmeD;

) (Sccoud Period only) thsnumberufdaimsthathzvebeenpaidinﬁﬂlona'l‘?D basis,

@  (Second Period only) the pumber of claims where NAFM has determined that the member
s TD;

(h) (Second Period only) the mumber of claims where NAFM has determined that the member
is neither TPD or TD and, where ASIC requests it, abricfcxplanaﬁonofthereasonfor
each rejection.

TWU Nominees will on or before 31 Jaly 2001 provide a report to ASIC detailing its compliance
with the Copsent Oxders.

Compliance and Trainiog

TWU Nomunees will on orbéfore 1 September 2001, will eﬁgage at its cost an extemnal
independent professional compliance copsultant (the "C_:ompli_:mce Consultant™) - whose

-appoi tment and terms of reference are to be mwriungbyASIC-toasscss,make

recommendations and provide two written reports (o TWU Nominccs ("Compliance Repons™)
on TWU's compliance arrangements. TWt Nominees will not remove, replace or vary the terms

' of refereace of the Compliance Consultast without the prior written approval of ASIC, such
-appraval not to be mreasonably withheld

In conducting the asscssments and preparing the reparts referred 1o in 3.15, the Compliance
Conguttant will cover:
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(a) TWU Nominess compliance with: °

() the Superanruation Indusry (Supervision) Act ("S1S Act")and Regulations in so
far as tiey relatc to member disclosure, complaints and claims handling,

- (ii) the terms of this Enforceable Undertaking;

) the following matters whether they arc performed by TWU Nominees or its agesit or
confractor:

§) the procedures for procéssing member claims,

(i) the procedures for handling member complaints including whether the
complaints hacdling system complies with Australian Standard on
Complaints 1landling AS 4269/1995;

(i) the complianee reporting arrangements insofar as they relair to member
disclosure, complaints and claims bhandling inchuding but not Fmnited to
compliance reporing from the administrator of the Fund to the Board of
TWU Nominces;

Gv) whether additional training should be provided to staff in relatian to any of
the marers referred to in the Compliance Reports, ncluding but not liraited
to the areas of training required, when the training should be conducted and
by whom,

{c) TWU Nominess’ procedures for monitoring the pecformance of any agent or
conmmrinperfumﬁugtheoomplianmmkssctoutin sub~clause (b).

3.17 TWU Nominees will ensure that:

(a)  the first Compliance Report is completed and a copy provided to ASIC by 31 December
2001; and -

(b) the second Campliance Report is completed and a copy provided to ASIC by
Scprember 2002,

3.18 |TWU ‘Nominees will:

(a)  cnsure that the Compliance Consultant is provided with access 10 its books and records
and the books and records of the Fund, inchyding any books and records of any agent of
contractar rulaling (o ur conceming the performance of the tasks set out in sub-clanse
3.16(%) ,;

{t)  as requested by the Compliance Consultant, give the Compliance Consultant information
about, or an explanation of, any aspect of TWU Nominess’ operation of the Fund for the
purposs of the compliance revicw, assessment and reporting; and

() otherwise assist the Compliance Consuttant in conducting the reviews and assessment
referred to in 3.15 and 3.16.

319 . TWU Nominees will implement the rocommendarions made in the Compliance Reports o soom
as practicable butinanycvcnt,hynoh:crthan:

(a) 1 April 2002 i respect of the first Compliance Report.
(t) 1 Deccmber 2002 ip respect of the second Campliance Roport.
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3.21

3.22

4.1

4.2

4.3

44

I T

TWU Nominees will notify ASIC in writing of the details of the implomentation of all of the
recommendations in each Compliance Report referred toin 3.19 within 30 days of complction of

such implementation.

General

Where TWU Nominces fails to comply with any term of this Enforceable Underaking, ASIC

will be entitled Lo take such action as i1 deems appropriate and/or roquire that TWU Nominees

correct of rectify the failace io comply.

Wherc ASIC, on a reasonable basis, has concerns about TWU Nomince's corupliance with this

Enforceablc Undertaking, at the written request of ASIC, TWU Nominees will provide ASIC
ts books and rocords so as 1o enable ASIC to detenmine whether or not

TWwU Nominees has complied with this Enforceable Undertaking.

ACKNOWLEDGEMENTS
TWU Nominees acknowledges that ASIC:

(2) may issuc a media releasc on execution
of the Court Orders referring t the terms
of ASIC which led to its execntion;

may from time to time publicly refer to this Enforceablc Undertaking; and

of this Enforceable Undertaking and the gramting
of the Enforecable Undertaking and the concerns

®)
(©  will moke this Enforcezble Undertaking available for public inspestion.

TWU Nominees acknowledges that.

{s) this undermaking in no way dcrogates from the rights and remedics available to any other
prson or chtity arising from any comduct described in this undertakimg;

undertaking does not affect ASIC's power to investigate a

other than conduct referred 10 in the ASIC Federal

charges or seek 2

(b) ASIC's acoeptance of this
conravention arising from conduct
Conrt procccdings, orpursueacriminalprosecution ot fts power to lay
pecumiary civil order, and

(©)  this undertaking fias no operative force uatil accepeed by ASIC.

ASIC acknowlodges that nothing in this Enforceable Undertaking or the Cout Ordors constitutes

any admission to ASIC or any other person or enﬁtybyTWUNaminccs.

' TWU Nornipees and ASIC acknowledge that:

(a) if substantial changes arc made 1o the existing law by the TFinancial Services Reform
Bill or other relevant legislation, then that legislation will take precedence over any
parapraph in these undertakings that is lconsistent with that legisiation.

sub-paragraph (c), the obligatians assumed by TWU Nominecs upon the
accoplance of this Enforccable Undertaking will expire op 1 July 2003 or upon the
completion by NAFM (or any entity that replaces NAFM m accordance with

h 3.3) of the assessmem of member disablement claims - conducted ina
mannor congistent with the First Period Protocol and the Second Period Protocal,

whichever is the later,

®) subject to

(c) ASIC will be entitled at any time to take actioninrspednfanybmch of these
undertakings that occarred prior to the expiry of the petiodrcfe:redmin4.4(h).
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Executed by TWU Nominees Pty Ltd
(ACN 002 835 412) in accordance with
section 127 of the Corporations Law in
the presence of.

ACCEPTED BY THE AUSTRALIAN SECURITIES AND ].N'VES’I‘ME'I‘ITS COMMISSION
PURSUANT TO SECTION 93AA OF THE ASIC ACT BY ITS DULY AUTHORISED DELEGATE

TAN R dFLAN, | | .
. Chote s
(4 MU;(‘LOOI

Date
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