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15-0534
AUSTRALIAN SECURITIES AND INVESTMENTS COMMISSION

PART 9.4AA OF THE CORPORATIONS ACT
INFRINGEMENT NOTICE

To:

Rhinomed Limited
Suite 1

1233 High Strect
ARMADALE VIC 3143

TAKE NOTICE: The Australian Securities and Investments Commission (ASIC)
hereby issues an Infringement Notice to Rhinomed Limited ACN 107 903 159
(Rhinomed) under subsection 1317DAC(T) of the Corporations Act 2001 (the Act).
This Infringement Nolice requires Rhinomed to:

(i} pay a penalty to ASIC, on behalf of the Commonwealth, in the sum of
£33,000 (the Penalty).

This Infringement Notice is issued on 12 May 2015,

DETAILS OF THE ALLEGED CONTRAVENTION
The Facts

Rhinomed is an Australian medical technology company that specialises in respiratory
technology.

Rhinomed had developed a trademarked respiratory technology product designed to
assist with sports performance known as "the Turbine” (the Turbine Product).

In 2013 and 2014, Rhinomed made regular public statements about the Turbine Product,
including in ils company announcements and on its website. Rhinomed's stalements
referred to developments in connection with its marketing strategy for the Turbine
Product and to the importance of the Turbine Produet to the future value of Rhinomed.

On 23 April 2014, Rhinomed released an Investor Newsletter in which it stated that:

"Over the next guarter ... The company will: ... Expand our reach into the
facilitated exercise' or exercise class environment with a focus on gyms and
health clubs.”

"Building a targeted and loyal customer base for the Turbine is a stralegie
priority and providing samples of the product to praofessional and amateur
athietes has been g critical part af the marketing plan”,
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On 6 June 2014, the media companies of Rhinomed and Fitness First (who own a large,
international chain of health clubs) agreed, in principle, that Fitness First would promote
the Turbine Product and that Fitness First would provide samples of the Turbine
Product in its gyms and health clubs in Australia as part of the promotional campaign.

By reason of the above, by 6 June 2014, Rhinomed was aware of the following
information:

s Rhinomed and Fitness First had entered into an agreement concerning a
promotional campaign in which Fitness First was to promote the Turbine
Product in some of its gyms and health clubs in Ausiralia

(the Information).

Rhinomed and Fitness First later agreed that the Fitness First promotional campaign
would start in the week beginning 13 July 2014

Between 6 June 2014 and eary July 2014 Rhinomed and Fitness First undertook
various steps in preparation for the promotional campaign,

At 9:29am on 9 July 2014, Rhinomed released a company announcement titled,
"Rhinomed: Fitness First Team Up to Promote Turbine® Sports Technology”, which
stated:

" Jusiralian respiratory technoloey company Rhinomed (ASX code: RNO) will parmer
with a mafor international fithess chain to promote its first in class Turbine technology
throughaut July.

The Company will work with Fimess Firse network nationally to use, demonsiraie and
promote ity innovative Turbine technology, which enables improved airflow and easier
bezathing.

“Bhinomed Chief Executive Qfficer Mr Michael Johnson described the deal as an
‘mutstanding commercial apporiunify.

'Thix is a real coup Jor owr company. "
This was the first time the Information became publicly available,

On 9 July 2014, the price of Rhinomed's shares opened at 0.039 and closed at 0.046 and
the total volume of shares traded was 13,215,628, On & July 2014, the price of
Rhinomed's shares had opened at 0,042 and closed at 0,038 and the total volume of
shares traded was 4,691,410,

The Contravention

This Infringement Notice has been issued because ASIC has reasonable grounds to
believe that Rhinomed contravened subsection 674(2) of the Act in the period between
6 June 2014 and 9:2%m on 9 July 2014, in that:
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{a)  Rhinomed is an entity to which subsection 674(2) of the Act applies.
(h) By 6 June 2014, Rhinomed was aware of the Information.

(¢)  The Information was information that a reasonable person would expect, if it
were generally available, to have a material effect on the price or value of
securitics of Rhinomed, because information that Fitness First, a major
international chain of health clubs and gyms, was going to be involved in a
promotional campaign for the Turbine Product was significant information
which would, or would be likely to, influence persons who commonly invest in
securities in deciding whether to acquire or dispose of Rhinomed shares.

{d)  ASX Listing Rule 3.1 required Rhinomed to tell ASX of the Information on or
about 6 June 2014,

(&) ASX Listing Rule 3.1A (the exception to ASX Listing Rule 3.1) did not apply to
the Information because;

(i) a reasonable person would have expected the Information to be
disclosed to ASX or a trading hall requested;

{iiy  the Information was not confidential; and

(iii}  none of the matters listed in ASX Listing Rule 3.1A3 applied to the

Information.

(i  Between 6 June 2014 and 9:29am on 9 July 2014, the Information was not
generally available.

Compliance with the Infringement Notice

Rhinomed may choose to comply with this Infringement Notice by paying the Penalty
within the compliance period.

The compliance period for this Infringement Motice begins on 12 May 2015 and expires
on 10 June 2015: subsection 1317DAH(1) of the Act. ASIC may extend the compliance
period for this Infringement Notice once, by up to 28 days: subsection 1317DAH(3) of
the Act. Ifthis occurs ASIC will notify Rhinomed in writing.

Effect of issue and compliance with the Infringement Notice

The issue of this Infringement Notice, and subsequent compliance with it, is not an
admission of liahility by Rhinomed and cannot be regarded as a finding that Rhinomed
has contravened subsection 6742) of the Act for any other purpose: subsection
1317DAF(4) of the Act.

ASIC cannot take civil or criminal proceedings against Rhinomed for the alleged
contravention specified in this Infringement Notice, either during the compliance period
or after the Infringement Notice is complied with: subsection 1317DAF(5) of the Act.
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However, certain proceedings may be commenced or continued against Rhinomed by
third parties or by ASIC on behalf of third parties: section 1317DAF(6) of the Act.

Effect of failure to comply with the Infringement Notice

ASIC cannot enforce compliance with this Infringement Notice: section 1317DAF of
the Act. However, if this Infringement Notice is not withdrawn in accordance with
section 1317DAI of the Act, it is open 1o ASIC to take the following action against
Rhinomed:

{a)  ASIC may begin civil penalty proceedings against the entity under Part 948 of
the Act seeking a declaration that Rhinomed breached the provision specified in
this Infringement Notice and a pecuniary penalty order. The size of the
pecuniary penalty is not limited to the amount specified in the Infringement
Notice. The Court may under Part 9.4B impose a maximum penalty in relation
to the alleged contravention of up to $1 million;

(b)  ASIC may (if applicable) begin proceedings under s1324B of the Act seeking an
order that specified information be disclosed in the manner required by this
Infringement Notice,

{c)  ASIC may (if applicable) make an order under section 91 of the Australian
Securities and Investments Commission Act (the ASIC Act) for recovery of
expenses of its investigation into the breach specified in this Infringement
Motice. ASIC can also bring proceedings to enforce that order; and

{d)  ASIC can make a determination under subsections T08A(2), 713(6), 1012DA(2)
or 1013FA(3) of the Act, or accept an enforceable undertaking under section
93AA of the ASIC Act and bring proceedings to enforce the undertaking:
section 1317DAG of the Act,

Certain other proceedings may also be commenced or continued against Rhinomed by
third parties or by ASIC on behalf of third parties: subsection 1317TDAG(4) of the Act.

Withdrawal of infringement notice

ASIC may withdraw this Infringement Notice at any time prior to compliance if it
considers it appropriate to do so. If this Infringement Notice is withdrawn, any
enforcement action may be taken by ASIC against Rhinomed, including:

{a)  civil proceedings under Part 9.4B of the Act; or
(b)  aprosecution for an offence based on the provision specified in the notice.

Rhinomed may seek the withdrawal of this Infringement Notice by making a written
representation to ASIC: subsections 1317DAI(1) of the Act. Material provided lo ASIC
in such a representation is not admissible in evidence in proceedings against Rhinomed
or a representative of the company: subsections 1317DAI(2) of the Act.
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Publication

If Rhinomed complies with this Infringement Notice ASIC may publish details of
Rhinomed's compliance in the manner set out in subsections 1317DAJ(2) or (3) of the
Act: subsection 1317DAJ(1) of the Act.

The provisions contained in Part 9.4AA of the Act are attached hereto as Annexure 1.

koi el Sheya

Abigail Sheppard
Delepate
Australian Securifies and Investments Commission
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ANNEXURE 1

Part 9.4AA—Infringement notices for alleged
contraventions of continuous disclosure provisions

1317DAA Definitions
(1) Tnthis Part:

compensation procesdings means:
(@) proceedings under section 1317HA; and
(h) proceadings under section 12GE of the ASIC Act in relation (o a
contravention of section 120A of that Act; and
{c) any other proceedings by & person for compensation for loss or damage
suffered by (he person,

compliance perfad for an infringement notiee has the meaning affected by
section 1317DAH.

contravention proceedings means proceedings under section 11018 by a person
referred to in paragraph 110181 00) or (d).

enforcement proceadings means proceedings under section 7930 by a person
referred 1o in paragraph 793C1(h), (<) or (d).

infrinrement poties means an infringement nobce dssued under
section L3ILTDAC,

pemalty and disclosure proceedings means the procesdings referred to in column
1 of the tahle in sichgection 111 TNAGT).

public interest proceedings means proceedings under section 50 of the ASIC
Act,

(2) For the purposes of applying this Part to a disclosing entity that is an undertaking
to which interests in a cegistered scheme relate:

{a) references to the disclosing entity are taken to be references to the
respomeible entity for the registered scheme; and

(b} references to a financial report for a financial year being lodged by a
discloaing entity are taken to be references to such a report being lodged by
the responsible entity in celation to the scheme; and

{c) references to securitics of a disclosing entity are taken to be references to
interests in the registered scheme: and

{d} references to a disclosing entity being convicted of an offence based on
subsection 57H2) or 675(2) are taken to be references to the responsible
entity being convicted of such an offence in relation to the registered
soheme; and

i#) references o a civil penalty order under Part .48 being made against a
disclosing entity in relation to a contravention of subsection 674(2) o
B75(2) are taken to be references 1 such an order being made against the
responsible entity in relation to the registered scheme; and

{f} references to a disclosing entity having bresched an enforceabls
undertakdng given to ASIC under section 9344 of the ASIC Act in relation
to the requirements of subsection G74(2) or 675(2) are taken to be
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references to the responsible entity having breached such an undertaking
pgiven in relation to the registered scheme.

1317DAB Purpose and effect of this Part

(1) The purpose of this Part is to provide for the issue of an infringement notice 1o a
disclosing entity for an allaged contravention of subsection AT4(2) or 673( ) as
an alterniative to procesdings for civil penalties under Part 9.4B.

{2) This Part does not:
(&) mﬁmmjnﬁmmmhamuimﬁmmcmmmﬁtyhh
alleged contravention of subsection §T4(2) or 675(2) or
{b) affoct the Hability of the disclosing entity to civil or criminal proceedings
in relation to the alleped contravention of subsection 674(2) or 675(2) if:
{i) an infringemen: notice is not issued to the disclosing entity for the
alleged comravention; or
(i} an infringement notice issued to the disclosing entity for the alleged
contravention s withdrawn under section. 1317DAL or
{) prevent a Court from imposing 2 higher penalty than the penalty specified
in the infringement notice if the disclosing entity does not comply with the
i )

131 7DAC Tssue of infringement notice

Isgue of infFingement patice
{1} Subject to section 1317DAD, if ASIC has reascnable grounds to believe that 2

disclosing entity has contravened subsection 674(2) or 675(2), ASIC may issue
un infringomeul wolive b the disclosing sntity.

{2} ASIC izsues the infringement notice tw the disclosing cntity by serving it on the
disclosing entity.

[} ASIC must not issue more (han one infriingement notice to the disclosing cntity
for the same alleged contravention of subsection 674(2) or 675(2).

ASIC ot hupve regard fo certdin matters

{41 In determining whether to issue an infringement notice to a listed disclosing
entity for an alleged contravention of subsection 674(2), ABIC must have regard
m.l

(m) any guidelines izsued by the relevant markel operator for the listed
disclosiiz entity that relats to the provisions of the listing rules referred to
in subsection 674{1); and

{b) any other relevant mater.

InfFingentent notice does nof kave effect

(%) The infringement notice does not have any effect if the infringement notice:
{a) is issucd more then 12 months after the day on which the contravention of
subsection 6742} or 675(2) is alleged to have cecurred; or
(b} relates to more than one alleged contravention of subsection 874(2) or
675(2) by the disclosing entity.
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1317TDAD Statement of reasons must be given
Staferment of regsons

(1) Before issuing the infringement notice, ASIC must:

(a) give the disclosing entity a written statement that sets out ASIC's reasons
for belicving that the disclosing entity has contravened subsection 674(2)
or §75(2); and

(b} give a representative of the disclosing entity an opportunity to:
{i} appear at a private hearing before ASIC; and
(i) give evidence wo ASIC; and
(i) make subiiissions to ASIC;
in relation to the alleged contravention of subsection §74(2) or 675(2).

(2) I the disclosing entity is a listed disclosing entity, ASIC must consult with the
relevant market operator for the disclosing entity before giving the disclosing
entity the statement under this subsection.

{3} ASIC does nod need to consult the relevant market operator under subsection (2)
ift

(a} the disclosing entity is the relevant market operator; or
(b} the disclosing entity conducts o business in competition with a business
conducted by the relevant market operator.
Lingt on the wee of evidemce or information given fo ASTC
{4) Evidence or information that a representative of the disclosing entity gives ASIC
under peragraph {1){b} in relation to the alleged contravention of subsection
B742) or 6752 i3:
(a) mot admizssible in evidence against the disclosing entity in any proceedings;
and
ib) not admissible in evidenee against 8 representative of the disclosing eatity
in any procecdings (other than proceedings for an offence based on the
evidence or infocmation given being false or misleading).

1317TDAE Maiters to be included in infringement notice

(1) Theinfringement notice:
{2} must state the day on which it is issued; and
(b} must state the name and address of the disclosing entity to whom it is
issued; and
(¢} st state that it is being issued by ASIC; and
{d} mmst state that ASTC may publish details of the disclosing entiiy's
compliance with the infringement notice under section 13170AJ if the
disclosing entity complics with the notice; and
(&) st give defails of the alleged contravention by the disclosing entity,
including;
(0} the date of the allesed contravention: and
(i} the particular provision that was contravened, and
(f) st stete the maxinum pecuniary penalty that a Courl could impose wnder
Part 948 in relation to the alleged contravention; and
{z) must specify the penalty that is payable in relation to the alleged
eonfravention; and
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(k) must state that the penalty is payable to ASIC on behall of the
Commenwealth; and

(i) ifit is alleged that the disclosing entity contravened subsection 674(2—
may specify information that the disclosing entity must notify to the
relevant merket operator in accordance with the provisions of the listing
rules referred to in subsection 674(1); and

() ifitis alleged that the disclosing entity contravened subsection 675(2)—
ﬂywﬂmﬂn:ﬁﬂuﬂm:nﬁtymlodgeamﬂwﬁﬁsmm

(k) omust explain the effect of sections 131TDAF, 131 TRAG and 131TDAH;
and

{1} rwust state that the disclosing entity may make written ropresentations o
ASIC secking the withdrawal of the infringement notice; and

{mi) rest contain any other matiers that are preseribed in the regulations,

(2) Subject to subssetion (3), the penalty specified in the infringement nolice under
peragraph (1){g) for an alleged contravention of subsection §T4(2) is:
{a) B100,000 if the disclosing entity is a Tier | entity; or
(b) $66,000 if the disclosing entity is a Tier 2 entity; or
{c) $33,000 if the disclesing entity is a Tier 3 entity.

(3} The penaity specified in the infringement notice under paragraph (1)(g) for an
allered costravention of subsection 6742 is:
{2) $100,000if the disclosing entity is a Tier 2 entity; or
(b} $66,000 if the disclosing entity is a Tier 3 entity;
if:
{2} the disclosing entity has at any time been convicted of an offence based on
gubsecthon G74(2) or dTI(T) ur
{d) a civil penalty oeder under Part .4H has at any time been made against the
Mﬂahuqﬂﬂrhmlalmmlmmwndmnfwbmﬁmﬂd{ﬂm
aT5(2); ar
fe) ihedinchsin;auﬁtylusﬂmymmbrmhﬂmmﬁmummwﬁni
given to ASIC under section 93AA of the ASIC Act in relation to the
requirements of subsection 674(2) or 675(2).

{4) Subject to subsection (5, the penalty spocified in the infringement notize under
paragraph (1)g) for an alleged contravention of subsection 675(2) is $33,000.

(5} Thpqnahyapmiﬂodinlhcinﬂingﬁ:mmbemmhﬂmfmm
alleged contravention of subsection 675(2) is $66,000 ift

() ﬂwdjantuwtgmilyhmmmjrﬁmmcnminmﬂafmo&‘mbaudm
subsection 674(2) or 6T5(2); or

[} & civil penalty order under Part 945 has at any time heen mede against the
disclosing entity in relation to a contravention of subsection 673(2) or
675(2); or

{2} the disclosing entity has at any time breached en enforceable undertaking
given to ASIC under section 93AA of the ASIC Act in relation tw the
requirements of subsection 674(2) or 675(2).

{6) For the purposes of this section:
(3} a disclosing enity is:
(i) a Tier I entity if its market capitalisation on the relevant day excesds
$1,000 million; and
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(i) v Tier 2 endity if its market capitalisation on the relevant day exceeds
F100 million but does not exceed $1,000 million; and

{iii} & TVer 3 entity if its market capitalisation on the relevant day does not
exceed §100 million or it s not possible to work out its market
capitalisation oo the relevant day because it has not lodged a fmencial
report with ASIC before the relevant day; and

(b} the relevant day for an infringement notice is the last day of the financial
year in relation to which the latest fnansial repost by the disclosing entity
has been lodged with ASIC before the infringement natice is issued.

(T} This iz how 1o werk out a disclosing entity’s market eapitalisation on the
relevant day:
() for each class of security of the disclosing entity that is a queted security:
(i) waork out the closing price, on the relevane day, for securitics in that
clazs on the prescribed fnancial market oo which the securities arc
quated; and
(i} multiply that price by the aumber of securities in that cluss on issue on
the relevent day (as shown in the Gnancial report lodged with ASIC
for the period that ends on the relevant day); and
(b add up the smounts obtained under paragraph (a): the resclt is the
disclosing entity’s market capitalisation on the relevant day.
Disregard quoted securities of the disclosing entity that are options.

1317DAF Effect of issue and complianee with infringement notice
Circumstances in which thiv rection applics
(1) This section applies if subsection (2) or (3) is salisfled.

{2} This subscction is satisfied if:
{a) the compliance period for the infringement notice has not ended; and
(b} the infringement notice is not withdrawn onder section 13 1TDAL and
{c) subsection (3) has not been satisfied.
{3} This subsestion iz satisfied if, within the compliance period for the infringement
notice, the disclosing entity:
{a) pays the penally specified in the infringerment notice; and
(b} either:

(1) if it is alleged in the infrinpement notice that the disclosing entity
contravened subsection §74(2)—nmifies the relevant market operator,
in accordance with the provisions of the listing mles referred to in
subsection 674(1), of any information specified in the infringement
niice; or

{ii} if it is alleged in the infringement notice that the disclosing entity
contravened subsection 6752} —lodges any required docunent with
ASIC that contzing the information specified in the nfringemeant
notice,

ol IF this subsection is satiafied, ASIC must not withdraw the infingement rotics, see
section 13 1TDAL

Mo contraveniion efe. by the discloging endity
{4} The disclosing entity is not, by reason only of subsection {3) being satisfled,
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{#) baving contravened the provision specified in the infringsment notice; of
{b) heving been convicted of an offence constituted by the same conduct that
comstituted the allesed contravention of the provision specified in the

No proceedings may be started elc.

{3) Subjeﬂbawbwﬂimfﬁ).mpmcwdiﬂp{whﬂhmcﬁnimiurdm}mh:
started or continued against the disclosing entity in relation to:
{a) the allsged contravention of the provision specificd in the infringement
noklce; or
(b} an offence constinsted by the same conduct that constituied the alleged
coniravention.

{6) Subsection (5) doss not apply to the following proceedings:

(&) compensation proceedings, contravention proceedings, enforcement
proceedings and public interest proceedings that relate to the alleged
comtravention of the provision specified in the infringement notice;

(b} procecdings to enforce the fallowing orders of a Court:

(i an order made in relation to proceedings referred to in paragraph {a);

(i) an arder made under subsection 1335(2) in relation to proceedings
referred to in paragraph {a) other than public interest proceedings;

{c) any other proceedings in respect of 2 breach of an order refierred to in
paragraph {B);

(d} an appeal to a Court against the following decisions or orders of & Court:

(i) a decision or erder mads in relation to proceedings refemed 1o in
paragraph {(a);

ii) 2 decision or arder mads inder sihasction 133502) in relation to the
proceedings referrad to in paragraph (a) ofher than public interest
proeadings.

(7} Toavoid doubt, subsection (5) does not prevent ASHC from:

{a) making an order under section 91 of the ABIC Act; or

(b} bringing proceedings to enforce the order.

1317DAG Effect of failure to comply with infringement notice

Circumstances in wileh this section applies

{1} This section applies if an infringement notice issued to & disclosing entity is not
withdrawn under section 1317DAL
Effect of failure te comply with infringement notice

(2) 1f the disclosing entity fails to do a thing spevificd in column 2 of the following

table within the compliance pericd for the infringement notice, the disclosing
entity is liable to the procecdings specified in column 3 of the following table:
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Effect of failure to comply with infringement notice

Column 1 Column 2 Column 3

Ttem 1f the disclosing entity fails to: _the disclosing entity is lable to:

1 pay the penally specified in the  proceedings under Part 9.45 for:
infringoment potice {a} 2 declaration of contravention:

and
(b} & pecuniary peralty order;
in selation to the allsped
contravention of the provision

[ _specified in the infringement otice.

2 mh.h‘lhﬁtﬂmmﬂ'kﬂt procesdings for an order under
operator, in gocordance with the  ssction 13248 i relation to e
provisions of the listing rules allzged contravention of the
refierred to In subsection 674(1),  provision specified in the
of ony information specified in -~ infringement notice.
the infringement notice if it is
alleged in the infringement
notice that the disslosing entity
_ confravensd subsestion §74(2) L )

3 ledge amy required document procsedings for an order under
with ASIC that comtains the section 13248 in relation to the
information specified in the alleged contravention of the
infringement notice if it is provision specified in the
alleged in the infringement infringemsant notice.
notice ihat the disclosing entity
coatravenad subssction §75(2)

No other proceedings map be srarted ete,

i3) Subject to subsection (4], no other proceedings (whether criminal or civil) may
be started or continued against the disclosing entity in relation to:
(&) the alloged contravention of the provision specified in the infringement
notice; or
i) an offence constimied by the same conduct that constinited the alleged
conlravention.

(4} Subsection (3) does not apply to the following proceedings:

{a) compensation proceedings, contravention proceedings, enforcement
procesdings and public interest proceedings that relate to the alleged
contravention of the provision specified in the infringement notice;

{b) procesdings to enforce the fallowing orders of a Court:

(i} an order made in relation o penalty and disclosure proceedings;
(i) an order made in relation to proceedings referred (o in paragrapk (2);
{1} an order mede under subsection [335(2) in relation to penalty and
disclosure proceedings;
{iv) an order made under subsection 1335(2) in relation o proceedings
refierred to in paragraph {a) other than public interest proceedings;

(&) any other procecdings in respest of a breach of sn order referred to in

paragraph (b);

(d1 an appeal to a Cour: against the following decisions or orders of a Court:
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(i) & decision er order made in relation to penalty and dsclosure
procesdings;

(i} @ decizion or order made in relation to proceedings referred to in
paragraph (s);

i} & decizion or order made under subsection 13315(2) in relation to
penalty and disclosure procesdings;

{iv) = decision or order made under subsection 1335(2) in relation to
proceedings referred to in paragraph (a) other than public interest
procesdings.

(3) To avoid doubt, subscction (3) does not prevent ASIC from:
{a) muking a determination under subsection T08AA(3), TOSA(2Y, T13(6),
LOL20AAT), 1012DALZ) or 1013FA(S) of this Act; or
{B) making an order under section 91 of the ASIC Act; or
(¢} accepting an undertaking under section $3AA of the ASIC Act; or
{d} bringing procesdings to enfores the determination, order or undertaking,

131TDAH Compliance period for infringement notice

(11 Subject to this section, the compliance period for an infringement notice 15 a
period of 28 days beginning on the day atter the day on which the infHngement
potice Is issued.

{2} ASIC may extend, by notice in writing, the compliance period for the
infringement notice if ASIC is satisfied that it is appropriate to do so.

{3} Ounly pne extension may be given and the extenston must act be for langer than
28 days.

(4] Wotice of the extension must be given to the disclosing entily that was issued
with the infringement notice,

{5) A failure to comply with subsection (4) does not affect the validily of the
extension.
{6} Iff ASIC extends the compliance period for an infringement notice, a reforence in

thiz Act to the compliznce peried for an infringement notice is taken tobe a
reference o the compliance perlod 23 so extended.

1317DAL Withdrawal of infringement notice

(1) If an infringement notice iz issued to a disclosing entity, the disclosing cntity
may make written representations to ASIC seeking the withdrawal of the
infringement notice.

{2} Evidence or information thal a representative of the disclosing entity gives ASIC
il the course of making representations under subsection (1) i

(&) not admissible in evidence against the disclosing entity in any proceedings:
and

(b} not admissible in evidence against a representative of the disclosing entity
in any proceedings (other than proceedings for an offence based on the
evidence or information given heing false or misleading).
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Withdrowal

(1) Subjéct to subsection (4}, ASIC may withdraw the infringement nﬂﬁtt{wh:th_ﬁr
or not the disclosing entity has made representations seeldng the withdrawal) if
ASIC is satisfied thal it is approprizte to do so.

(4) ASIC puust not withdravw the infringement notice il subsection 131 TDAF{) is
satisfied.

Withdrawal notice

(33 The withdrawal must be made by notice in writing and must be given to the
(6) The withdrawzl notice must state:
{a) the name and address of the diselosing entity; and
{b} the day on which the infringement notice was issued to the disclosing
entity; and
{c) that the infringement notice is withdrawn; and
(d) that civil proceedings under Part 9,48 may be brought against the
disclosing entity for & contravention of the provision specified in the
infringement notice; and
(&) tha: a prosecution for an offence based on the provision specified in the
infringement notice may be brought against the disclosing entity.

Refind af penaity

(7) If:
(a) the discloaing entity pays the penalty speoi fied in the infringement notice;
and

(h) the infringement notice is withdrawn after the disclosing entity pays the
penaity;
ASIC st refund to the disclosing enriry an amount equal to the amount paid,

1317DAJ Publication in relation to infringement notices

(1 If:
{a) ASIC issues an infringement notice to a disclosing entity; and
(B} subsection 13170AF(3) (compliance with the infringement notice) is
satisfied;
ASIC may publish details of the disclosing entity’s compliance with the
infringement notice under subsection (2) or (3) or uader both of those
i .

{2} ASIC publishes details of the disclosing entity's compliance with the
infringement notice under this subsection if it publishes a copy of the
infringement notice in the Gazette logether with the following statements:

(a) 2 statement that the disclosing entity has complied with the infringement
nodies;

by & statement that complisnce with the notive is not an admission of guilt or
lighility;

ey p statement that the disclosing entity is not regarded as having contravened
the provision specified in the notice.
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{3) ASIC publishes details of the disclosing entity's compliance with the
infringement notice under this subsection if:
(@) ASIC lssuesa statement (whether written or oral) about the disclosing

entity's compliance with the infringement notice; and
i) the stabernent is limited to an aceurate summary of the infringement nolies
including:
{i) the name of the disclosing entity; and
{ii} {hve amount of the penalty payable under the notice in relation to the
alleged contravention; and .
(it} {he conduct specificd in the notice s the conduct in relation to which
the infringement notice was issued;
together with the following statements:
{iv) a statement that the disclosing entity has complied with the
infringement notice;
) o staternent that compliance with the notice ia not an admission of

gruilt or liability;
(vi) a staterment that the relevant disclosing entity is not regarded as
having contravened the provision specified in the notice.

{4} ASIC must not otherwise publish details of
{a) an infringement natics; or )
{b) & disclosing entity"s compliance with an infringement notice.
Failure to comply with this subsection is not an offence.

Rhinomed Ltd has complied with the Infringement Notice by paying the penalty of $33,000
Compliance with the Infringement Notice by Rhinomed Ltd is not an admission of guilt or liability

Rhinomed Ltd is not regarded as having contravened s674(2) of the Corporations Act 2001
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