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note that the report text may contain transcription or other errors.



Chairman’s foreword
The Australian Securities and Investments Commission was pleased to host the ASIC Summer 
School 2011 in Sydney from 21 to 23 March 2011. This was our 16th successive Summer 
School.

This year is a particularly important one for ASIC, as it marks the 20th anniversary of our 
formation as the Australian Securities Commission in 1991.

The theme for this year’s event was ‘The New Regulatory Landscape’. With the significance 
of our anniversary year in mind, we reflected on the history of corporate and financial services 
regulation in Australia over the last few decades, as well as looking to the future. Over the 
course of two-and-a-half days, our focus turned from market integrity to retail investors and 
consumers, and finally to facilitating business in Australia.

This report is a record of presentations and panel discussions from the plenary and associated 
panel sessions. It also includes PowerPoint presentations, where relevant.

Thank you to everyone who contributed to the success of this year’s Summer School. I hope 
you find this report useful.

Tony D’Aloisio 
Chairman, ASIC
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MONDAY 21 February 2011

The new regulatory landscape:  
Opening and welcome address
Tony D’Aloisio, Chairman, ASIC

Good morning everyone and welcome to 
ASIC’s Summer School 2011. I am Tony 
D’Aloisio, the Chairman of ASIC, for those 
of you who don’t know me. On behalf of 
my fellow commissioners, Dr Peter Boxall, 
Michael Dwyer, Belinda Gibson, Greg 
Medcraft and Shane Tregillis, and on behalf 
of all the ASIC staff, I welcome and thank you 
for supporting this important event.

Summer School really offers an important 
opportunity, both to get to grips with what 
is happening in the markets and to meet 
and network with other participants from 
Australia and around the world. For those of 
you visiting Sydney for the first time, we hope 
that you do enjoy this wonderful city.

This year, we have over 400 participants 
at the Summer School, which breaks our 
record from last year, both domestic and 
international attendees, as well as ASIC staff. 
We have some 40 ASIC staff drawn from 
across the country. In addition, we have 
our senior leaders, regional commissioners 
and, of course, our commissioners are 
also present. We see this event as a very 
important event for ASIC to remain close 
to its markets, and so it is important for 
us to ensure that the whole of ASIC gets 
the benefit of the Summer School and, as 
such, the plenary sessions will be played 
throughout ASIC this afternoon.

We have, of course, been very fortunate 
to secure an impressive list of speakers 
and panellists each year, and particularly 
this year. Each is a leader in their field. At 

the outset, I would like to sincerely thank 
all of them for giving up their time and for 
providing us with their expertise and their 
insights. 

In recent years, the Summer School has 
focused, naturally, on the global financial 
crisis (GFC). However, this year we are back 
to our regulatory landscape, with a lot of 
those issues now hopefully behind us.

Now, I hope you have noticed that ASIC 
turns 20 this year. It is an important 
milestone for us as a regulator and really 
for Australia as a whole. It is particularly 
important to ASIC staff – men and women 
who have devoted their energies to making a 
difference in public service. Today, we have 
some 233 of our staff, around 10%, that were 
here 20 years ago.

Before going to my comments about the 20 
years, I would like to read a statement that I 
received this morning from the Parliamentary 
Secretary assisting the Treasurer, David 
Bradbury, who has overall responsibility for 
ASIC with the Treasurer. He asked me to 
read this statement: 

I would like to send my warmest 
congratulations to ASIC on its 20th 
anniversary. As our independent regulator 
over the last two decades, ASIC has 
shown itself to be a cornerstone of 
the framework that has distinguished 
Australia’s corporate landscape from 
our international peers. The resilience 
of Australia’s corporate sector during 
the global financial crisis stands as a 



The new regulatory landscape – welcome address  5

testament to the outstanding performance 
of ASIC in encouraging the development 
of a corporate culture of accountability 
and transparency through its education, 
supervisory and enforcement programs. 
I would like to personally thank the 
chairman, Mr Tony D’Aloisio, all of the 
commissioners and all of the staff of ASIC 
for their hard work, competence and 
commitment to ensuring that we have an 
effective corporate regulatory framework. 
It has been a pleasure working with the 
organisation during my first six months 
as the Parliamentary Secretary to the 
Treasurer and I look forward to continuing 
our close partnership as we celebrate the 
first 20 years of ASIC. 

That quote is probably a good transition into 
spending a bit of time now, before we get 
into our first panel session, talking a little 
about the last 20 years. ASIC commenced 
its regulatory role as the ASC, the Australian 
Securities Commission, on 1 January 1991. 
Its formation followed a tumultuous period 
in Australian business that saw the rise and 
fall of numerous high-profile entrepreneurs, 
companies and investment schemes in the 
late 1980s. I would like to read two quotes. 
This first quote is from the Attorney-General, 
Michael Duffy, when he introduced the Bill 
establishing the new Corporations Law in 
1990. He said: 

There is, I think, no doubt that the closing 
years of this decade will be remembered 
as one of the bleakest chapters in 
Australian corporate history. Tragically, 
these collapses have brought with them 
some appalling losses of shareholders’ 
and investors’ funds. They have also 
brought to light evidence of outrageous 
irresponsibility and excesses as part of 
the directors and management of some 
major corporations.1

1 The Hon Michael Duffy MP, Commonwealth 
Parliamentary Debates. House of Representatives, 8 
November 1990.

Now, if we fast-forward 20 years, we pick 
up, really, a sharp contrast. Australia has 
just experienced a crisis of much greater 
proportions, the GFC, yet it is acknowledged 
domestically and internationally that 
Australia’s corporate regulatory system 
performed better during the GFC to maintain 
market integrity and worked better to protect 
investors than its overseas counterparts, and 
certainly better than it did in the late 1980s.2 
The second quote is from the Treasurer, 
the Honourable Wayne Swan, in June 2010, 
where he said: 

Our financial system remains sound, 
underpinned by strong regulation and, 
importantly, effective supervision. Our 
governments were not called on to bail 
out major financial institutions, in stark 
contrast to the experience of the US and 
Europe, and our public finances remain 
among the strongest in the world.3 

Now, they are two quotes – and I think it 
is important – that indicate the contrast 
between the two periods. The impact of 
the GFC on the securities and investments 
market in Australia, where ASIC has prime 
responsibility, was clearly less than in 
comparable markets in the United States, the 
UK and Europe.

That can be illustrated by looking at a 
number of things. At the institutional level, 
Australian financial institutions did not record 
the sort of losses in asset-backed securities, 
primarily residential mortgages. The quality 
of a great majority of Australian assets 

2 This was confirmed by ASIC’s own stakeholder 
survey in 2010. As one respondent said: ‘All of the 
Australian regulators have responded well to the GFC – in 
particular APRA, the RBA and Treasury have been heavily 
involved in GFC decisions. The Australian regulators as 
a whole performed pretty well and Australia is generally 
recognised around the world as having managed the GFC 
in a very effective way.’

3 The Hon Wayne Swan MP, ‘Emerging from the Crisis: 
the G20 and the Asia-Pacific’, address to Canada 2020 
and the Canadian Australian Chamber of Commerce. 
Toronto, Canada. 27 June 2010 (Australia Time).
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underlying those asset-backed securities 
remained high.4 Institutional investors were 
not exposed, to a significant degree, to any 
of the more exotic securitisation products, 
such as CDOs and CDOs squared.5

At the retail level, we saw that although 
household assets declined, the declines were 
not as significant as they were in overseas 
markets. However, there was an impact, 
especially at the individual investor level. 
This included the major collapses during 
the GFC, such as ABC Learning, Alco and 
Babcock & Brown. These totalled some $66 
billion between 2007 and 2009, representing 
a slightly greater proportion of GDP than the 
$20 billion that was lost in the collapses of 
the late 1980s.

Other collapses did have a particular impact 
on retail investors, such as the leverage 
models of Storm Financial. However, it was 
encouraging to see that many retail investors 
had adopted strategies that helped them 
minimise the impact of the GFC, which 
included asset diversification and some 
reasonable understanding of risk.

So, Australia did not escape the GFC 
unscathed, but it did not experience the 
system-wide failures of its regulatory 
regime, as we saw in other markets, and 
its regulatory regime proved to be quite 
robust. Generally, regulators and regulatory 
systems are tested in times of crisis and I 
am confident that our system performed 
well during the GFC. This is particularly 

4 By early 2009, arrears on Australian prime residential 
mortgage backed securities (RMBS) averaged around 
1.8% of amounts outstanding. This is small in absolute 
terms and is only moderately higher than the pre-GFC 
average of around 1.1% in 2006 and 2007. For sub-prime 
mortgages, arrears rose to around 17.0% in early 2009, 
again only moderately above the average in 2007 and 
2008 of around 12.4%.

5 At the height of the GFC, there was approximately 
A$17 billion invested in CDOs in Australia, with minimal 
losses. To put this in perspective, CDO-related losses 
incurred by US insurer AIG alone amounted to US$35 
billion by late 2008.

valid for APRA and the RBA, which did an 
outstanding job, but it is also valid for the 
securities and investments markets, where 
ASIC has prime responsibility.

To look more specifically at that market, I will 
quickly develop three points.

The first point is that the Australian financial 
regulatory system has a robust architecture. 
The appropriateness of Australia’s regulatory 
architecture can be evidenced largely by the 
fact that it has not needed major changes as 
a result of the GFC.

The reason we have that robust regulatory 
system does not necessarily lie in any greater 
foresight of the crisis, but it does lie in the 
fact that Australia went through a series of 
mini crises since the floating of the currency 
in 1983 – as did Canada, by the way, which, 
for similar reasons, had a sound financial and 
oversight system going into the GFC. The 
‘recession we had to have’, the difficulties of 
the state banks and the collapse of Estate 
Mortgage brought with them the Wallis 
Inquiry and changes that strengthened 
Australia’s regulatory architecture and the 
so-called twin peaks model. That was further 
strengthened following the HIH collapse.

Those regulatory changes came out of 
events and provided important safeguards 
in minimising the excesses in other 
countries during the GFC. These included 
the introduction of strong regulatory regime 
licensing systems, the PDS, MIS regimes, 
and those sorts of reforms. So, my first point 
is that Australia did have a financial system 
of robust architecture.

My second point is that over that history, 
ASIC played its role in the oversight 
and enforcement of the securities and 
investments markets. Now, the GFC tested 
us in two respects – our enforcement 
work and our supervisory work – uplifting 
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standards in the Australian markets. 
ASIC’s record in law enforcement has been 
significant and it is an important general 
deterrence to misbehaviour in the market. 
Over the last two decades of ASIC being on 
the beat, we have:6

• commenced an average of 258 
investigations a year, and

• had an average success rate in civil and 
criminal litigation of 84% each year – for 
the last 10 years, that would be around 
250 successful outcomes in civil each 
year.

There have also been 28 criminal convictions 
per year, on average, a total of 561 persons 
convicted, and the average custodial 
sentence has been 2.2 years for each 
offence.

Now, they are the broad statistics but the 
reference also comes back, ‘What about 
major matters?’ Like other chairmen before 
me, I am conscious of the high level of 
interest that we have in major cases and 
particularly the media focus on those where 
we might fail to secure convictions and other 
successful outcomes. You need only look 
back at some of the press on Christmas Eve 
2009 to get a good feeling for that. What 
is significant about ASIC’s approach to 
enforcement is that it remains focused on 
whether there is a case to take action and 
whether it is in the public interest to take that 
action. It is not about winning or losing. It 
is a credit to chairmen and commissioners 
who have run cases that meet model litigant 
standards, that they have run these cases in 
the public interest.

A good quote to emphasise that point is from 
Chairman David Knott, who said in 2002, ‘Am 
I conscious of the risk of failure? The answer 
is yes. There’s always a substantial risk with 

6 Source: ASIC Annual Reports.

a high-profile prosecution, if unsuccessful. 
But if we’re not prepared to take those risks, 
I don’t think we can ever be a successful 
companies and securities regulator.’

Needless to say, as the current chairman, I 
entirely agree!

Importantly – and let me just underline this – 
our track record on major cases is stronger 
than might generally be understood from 
media coverage, which tends to highlight 
the losses. We have certainly won more 
than we have lost. Over the past 20 years, 
there have been 68 major matters – and you 
can see these reported through our annual 
reports – such as One.Tel, Rivkin, Rothwell, 
Spedley, and so on. Of these 68 cases, 57 
have been finalised and 11 are in the process 
of resolution. Of the 57 resolved, 40 covered 
criminal matters and in criminal cases we 
had a success rate over 60%. Twenty-six 
of the 57 were civil cases, of which we 
won 10, settled 13 and lost two in court. It 
does depend how you view settled cases. 
We think they are wins and that, too, is a 
significant percentage or overall success 
rate in civil matters. So, we think that our 
enforcement activity, overall and in relation 
to major matters, is a significant general 
deterrent in these markets; it has been and 
will continue to be.7

The second major thing ASIC does, of 
course, is look at the improvement of 
corporate behaviour and the lifting of 
standards. Just to quickly build on that, 
over the last 20 years, you see that each 
successive commission, each successive 
chairman, has focused on things that have 
delivered against this lifting of standards.

To return to why Australia survived the GFC 
in good shape, in addition to being ‘on 
the beat’ with enforcement, it is important 
to acknowledge ASIC’s 20-year focus on 

7 Source: ASIC Annual Reports.
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improving corporate behaviour and lifting 
standards. This can be grouped into eras 
by reference to a chairman, although it 
is important to note that these eras built 
on the work of the National Companies 
and Securities Commission (NCSC) and 
Leigh Masel’s and Henry Bosch’s terms as 
chairmen of that body, which predated the 
ASC.

Tony Hartnell’s era 1989–1992:

• overseeing the formation of the ASC, 
from its very beginnings, to its operation 
as a working regulator

• transforming the speed at which 
company transactions could be 
undertaken, by setting up cutting-edge 
information systems for company data

• taking the first steps to establishing the 
ASC’s credentials as an effective enforcer 
of the law, by initiating a substantial and 
well-publicised program of enforcement 
activities, and by ‘negotiating’ an 
effective working relationship with 
the Commonwealth Director of Public 
Prosecutions.

Alan Cameron’s era 1993–2000 (longest serving 

Chairman):

• developing ASIC’s role as a standard-
setter for behaviour in the market, for 
example, by publishing a large body of 
policy and practice guidance

• capitalising on ASIC’s new role in 
consumer protection after 1998, by 
leading the development of consumer 
publications and campaigns.

David Knott’s era 2001–2003:

• overseeing the implementation of 
financial services reform, which required 
ASIC to license 3853 businesses during 
the transitional period, and to take a 
leading role in providing guidance to the 

industry on how to comply with the new 
regime

• developing and maintaining a strong 
reputation for ASIC as a visible and 
effective enforcer of the law.

Jeff Lucy’s era 2004–2007:

• continuing diligence in pursuing 
companies and individuals who had 
breached the law. This was demonstrated 
by tangible results – a clear example 
being the successful convictions of 
former HIH directors Rodney Adler and 
Ray Williams

• laying the foundation for an ASIC that 
is much more proactive in working with 
participants to lift standards of corporate 
behaviour and market integrity.8

My third point, continuing to build that 
theme, is that the current Commission, too, 
has made contributions along similar lines in 
building ASIC’s credentials and assisting it 
during the GFC.

The current Commission has:

• increased focus and resources on 
improving confidence in the integrity 
of our financial markets. The result is a 
significant increase in convictions for 
insider trading, market manipulation and 
other market-related offences9

• increased focus and resources on 
assisting and protecting retail investors 
and financial consumers. This has 
extended from improved guidance and 
education to compensation actions 

8 Two examples of these efforts were an increased 
focus on compliance and surveillance in the 
superannuation industry and the introduction of an audit 
regulation team.

9  Between 1 January 2009 and 31 December 2010, 
ASIC has had 31 successful market integrity related 
outcomes. This includes seven significant outcomes 
for insider trading, six significant outcomes for market 
manipulation, three significant continuous disclosure 
outcomes and four for other market integrity offences. 
Eleven people have also been banned.
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(e.g. Westpoint and Opes Prime) 
and to criminal prosecution to deter 
misbehaviour

• led a change in culture or approach with 
ASIC being more forward looking and 
engaged with stakeholders (e.g. work 
on contracts for difference (CFDs)) and 
our new website for retail investors and 
consumers)

• demonstrated a preparedness to enforce 
the law at all levels of business and 
to test the law when it is in the public 
interest to do so (e.g. Storm Financial, 
Fortescue, Centro, James Hardie and 
Westpoint)

• taken over responsibility for the regulation 
of consumer credit, and assumed 
responsibility for the supervision of 
trading on Australia’s domestic licensed 
equity, derivatives and futures markets.

In addition, and throughout that period, it has 
continued its strong enforcement action to 
deter misbehaviour. Since 1 January 2009, 
it has commenced 334 new investigations. 
Many of these relate to events, collapses or 
matters that arose as a result of the GFC. 
Specific matters that arose in that period 
remain before the courts, including Centro, 
Octavia, Chartwell and Opes Prime.

Importantly, we have made significant 
progress or improvement in the time that 
it takes to deal with wrongdoing. This is 
an area where ASIC has been criticised in 
the past. In the US, Madoff is often cited 
as an example of swift enforcement action, 
for reasons which truly escape me, if one 
does one’s homework in relation to that 
matter. It is important to remember that 
the SEC commenced its examination and 
investigation of Madoff in June 1992 and 

achieved a conviction in June 2009.10 In our 
case, something akin to the Madoff-type 
situation is Astarra/Trio, where the period 
from commencement of investigation to 
court appearance and a guilty plea was some 
14 months.11

While there are obviously other factors that 
explain why Australia did better than many 
countries during the GFC – such as the 
strong economy, our strong banking sector 
and positive cultural and ethical change – 
as I have been saying, some credit needs 
to go to Australia’s financial regulatory 
architecture, the role of the regulators and 
the role of ASIC in enforcement and in 
improving our corporate standards.

So, let me summarise and conclude: the 
past 20 years has seen a real change in 
the securities and investments regulatory 
landscape in Australia. It is exhibited by the 
contrast between the two quotes I gave 
earlier between the two periods. In fact, over 
that 20 years we have seen a maturing of 
ASIC, from its birth under the safe hands of 
Tony Hartnell to, in effect, adulthood today. 
Its response to the GFC shows the maturity 
you would expect of a well-established 
regulator.

I believe that the last 20 years has also seen 
the development of what I would call ‘brand 
ASIC’. The perception of ASIC has, in my 
view, moved away from it being seen through 
a chairman or a set of commissioners.  

10 The SEC carried out numerous investigations of 
Madoff from as early as 1992, but no substantive action 
was taken for many years. Madoff was charged on 11 
December 2008. He officially pleaded guilty on 12 March 
2009 and was convicted on 29 June 2009.

11 On 7 December 2010, former director of investment 
manager Astarra Asset Management Pty Limited Mr 
Shawn Richard pleaded guilty to two charges of dishonest 
conduct in the course of carrying on a financial services 
business and admitted a third charge of making false 
statements in relation to financial products. ASIC’s 
investigation began on 2 October 2009 and looked at 
conduct between 2005 and 2009.
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ASIC is now a respected regulator with 
its own identity. While chairmen and 
commissioners will come and go, the 
organisation and the contribution it makes 
will continue. In the end, the staff make the 
organisation and they really deserve full 
credit for the organisation’s achievements.

ASIC deserves to celebrate the difference it 
has made in the past 20 years. This includes 
its time as the ASC and also thanks to the 
pioneering work of the NCSC before that.

Thank you all for supporting this event. I 
hope you find it valuable and enjoyable. 
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Session 1: Directors – the changing landscape
Moderator: Tony D’Aloisio, Chairman, ASIC

This session is on the important subject, the 
changing landscape for company directors. 
Over the past 20 years, shareholder and 
market expectations of directors have 
evolved significantly. Corporate scandals 
in the late 1980s and 1990s, followed by 
HIH, Enron and other collapses in the early 
‘noughties’ has resulted in increased scrutiny 
of directors. So, what has been the impact of 
that? What keeps directors awake at night? 
These are the sorts of issues we will look at.

We asked Professor Bob Baxt, a partner at 
Freehills, to prepare and present the opening 
paper for the session. Bob has prepared the 
paper and will be available to you but, due 
to an unforeseen illness, Bob is not able to 
travel to Sydney today to deliver the paper. 
He really apologises profusely. I have said to 
Bob quite clearly, on your behalf and ours, 
that his health comes first and we entirely 
understand, and we have wished him a 
speedy recovery. Now, in relation to the 
session, we are very fortunate that Quentin 
Digby, a partner in Freehills, will step in and 
present Bob’s paper and sit on the panel.

The other speakers on our panel are Belinda 
Gibson, the Deputy Chairman at ASIC; 
Professor Ian Ramsay, the Harold Ford 
Professor of Commercial Law, who is also 
the Director of the Centre for Corporate 
Law and Securities Regulation, among 
many other titles; Jenny Seabrook, a non-
executive director of Australia Post, Bank of 
Western Australia, Iluka Resources, IRESS 
and special adviser to Gresham Partners; 
and John Thorn, a non-executive director 
of Amcor Limited, Caltex, National Australia 
Bank and Salmat. John, Jenny and Ian are 
also part of our external advisory panel at 
ASIC and we really appreciate the time that 
they give to assist ASIC. It is very important 
to us and it is part of us remaining connected 
with what is going on in the market. So, let 
me please introduce and ask Quentin to 
deliver the paper. Then we will go into our 
panel session. 
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Corporate governance – 20 years on 
Paper from Professor Bob Baxt, Partner, Freehills; Professorial Associate, The University of 
Melbourne; Honorary Professor of Law, Griffith University, Queensland 12

Executive summary

The role of corporate governance, and its impact on the life of Australian company directors 
over the last 20 years, has become a critical, if not the most critical issue, that faces company 
directors. There are many legal and related pressures that company directors (and managers) 
have to deal with in carrying out their obligations to ensure that their company continues to 
deliver the commercial and other success that the shareholders/members of the company 
expect. 

The growth of regulation, and the increasing power of regulators, coupled with the 
development of class actions and litigation funding, have become very significant. When 
you add to that the role of the media, and the wish of politicians to react quickly to address 
difficulties seen to arise from company failures – usually in championing new legislation and 
regulation (on hand) – this creates costs and tensions for all concerned. Those costs and 
tensions are borne not only by company directors and their managers, but also by regulators 
and the community. In this paper I shall attempt to answer a number of questions raised in this 
context. They are:

1.  What does it mean to be a director in the second decade of the 21st century?

2.  What has changed for directors as Australia’s financial markets and corporate 
regulatory landscape has evolved over the last 20 years?

3.  What keeps (or should keep) directors awake at night? Is it a company’s strategic 
direction, its risk profile or its solvency? Or is it a director’s personal liability? 

4.  What has been the impact of increased scrutiny of directors and have the expectations 
and role of shareholders also changed? 

5. How important are the ASX’s corporate governance principles?

In summary, my paper poses the following possible ‘solutions’: 

• Directors must meet obligations under numerous pieces of federal, state and territory 
legislation, many of which impose strict liability offences. Is it appropriate for directors to 
be liable in this way?

• Legally, directors have a duty to the corporation. In the past, this has been seen primarily 
as a duty to consider the interests of shareholders. However, the reality of the 21st century 

12  This is a paper that I prepared for delivery at the 2011 ASIC Summer School. Unfortunately, due to illness, I was 
unable to deliver the paper personally and wish to thank a fellow Freehills partner, Quentin Digby, for delivering it on my 
behalf. I also wish to acknowledge the insightful comments of Priscilla Bryans, another partner at Freehills. Finally, I am 
also deeply indebted to Emily Coghlan and Felicity Day, two recently ‘retired’ paralegals at Freehills who will shortly be 
joining our firm as graduates, as well as Kate Wilson, who is currently a paralegal at Freehills. Without this considerable 
assistance, I would not have been able to complete this paper in view of my poor health.
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is directors must also take into account a number of competing stakeholders (including 
shareholders, which need not all have the same interests, for example, long-term holdings 
and short-term holdings, the environment, the market, creditors and consumers). The law 
needs to evolve to take into account the realities of being a director in the 21st century. 
There is a need for greater clarity about whose interests directors should take into account.

• Treasury is considering law reform regarding changes to the business judgment rule and 
how it impacts insolvent trading. How much should directors be able to rely on external 
advisers?

• How have litigation funding and the development of class actions impacted on the 
concerns of directors?

• Now, more than ever before, all market participants have a huge amount of information at 
their fingertips and a global media focused on the latest sound bite. How has this made a 
difference to what keeps directors awake at night? 

I hope to canvass these issues in my presentation.

Introduction

It gives me a great deal of pleasure to be invited to help celebrate the 20th anniversary 
of the Australian Securities and Investments Commission (ASIC) by participating in its 
Summer School. The topic that the Chairman of ASIC has asked me to address, ‘Corporate 
governance – 20 years on’, is one that enables me to reflect on a number of interesting 
personal experiences as well as developments concerning the role, responsibilities, powers 
and duties of directors, and the significant part that ASIC has played in the evolution of these 
developments. With growing emphasis on the role of corporate governance both in theory 
and practice, as illustrated by the initiatives taken by ASIC and the Australian Securities 
Exchange (ASX), but also by governments through their various inquiries and initiatives, in 
Australia and elsewhere, the topic is an ideal one for discussion. It is made even more relevant 
in the context of the controversial decision of the NSW Court of Appeal in the James Hardie 
appeals.13

I will not be spending much time on the Court of Appeal decisions in the James Hardie cases; 
there are now special leave applications to the High Court. I will, however, be reflecting on 
some of the interesting questions that I believe were left ‘unanswered’ by the Court of Appeal 
decision; they may become relevant in the context of a High Court decision. 

In view of the growing concerns expressed by directors that the law does not adequately 
recognise the importance of their major obligations and responsibilities – to ensure that 
their companies continue to succeed and that wealth is produced for the shareholders – I 
want to assure them that the tensions posed by these apparent ‘conflicts’ are central to this 
paper. Comments such as those of Owen J in The Bell Group Ltd (in liq) v. Westpac Banking 
Corporation [No. 9] raise the potential for these tensions to be more critical:

13  The Court of Appeal handed down two decisions in relation to the James Hardie litigation: Morley and Others v. 
ASIC [2010] NSWCA 331 (James Hardie); and James Hardie Industries NV v. ASIC [2010] NSWCA 332 (James Hardie 
Industries NV). These were on appeal from the decision of Gzell J in ASIC v. Macdonald and Others (No. 11) (2009) 230 
FLR 1.
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Modern theories of corporate governance rest (at least in part) on the proposition that 
an objective of the corporation is to increase shareholder value. But especially in large 
corporations with many shareholders ranging from experienced investor institutions 
to ‘mums and dads’, there may be practical difficulties in identifying the ‘interests of 
shareholders’ as the fixing point against which to identify a duty. Sectional interests may 
have to be taken into account and balanced.14

The decision of the Canadian Supreme Court in BCE Inc. v. 1976 Debentureholders is also 
relevant.15 I have attached to this paper, in the Appendix Part A, some extracts from the 
judgment of the Canadian Supreme Court which I believe participants at this conference 
and others may find interesting. [The Appendix is available at www.asic.gov.au/asic/asic.nsf/
byheadline/Summer+School+transcipts?openDocument).]

The thrust of those comments and those of Owen J in Bell suggest that, whilst directors would 
be foolish to disregard the interests of stakeholders, nevertheless the duty that is owed by the 
directors is to the company, to the shareholders, and not to outside interests. 

Questions as to who directors need to consider in carrying out their duties are of course not 
new. They arose sharply in 1976 when Mason J in the High Court of Australia (as he then was) 
in Walker v. Wimborne16 noted that a director who did not take into account the interests of 
creditors when a company was in a difficult financial position would be very foolish indeed. 
Those comments are also relevant today, as I hope to illustrate in this paper.

I have structured my paper by responding to certain questions posed to me by the Chairman 
of ASIC and set out in the program. They are: 

• What does it mean to be a director in the second decade of the 21st century?

• What has changed for directors as Australia’s financial markets and corporate regulatory 
landscape has evolved over the last 20 years?

• What keeps (or should keep) directors awake at night? Is it a company’s strategic 
direction, its risk profile or its solvency? Or is it a director’s personal liability? 

• What has been the impact of increased scrutiny of directors and have the expectations 
and role of shareholders also changed? 

• How important are the ASX’s corporate governance principles?

Before discussing these questions may I make some further general observations. Whatever 
the law may be today, it is of course able to be changed at the whim of Parliament (assuming 
that the party in power has the necessary votes). It would therefore be wise for all directors to 
take into account some of the corporate governance pressures that have developed over the 
years and to consider the impact that they may have in future reforms.

Further, I wish to emphasise the difficulties that an organisation such as ASIC faces at 
this time. As a former regulator, I know how difficult it is for ASIC to deal with the media, 
and at times a less than rational group of politicians. They often believe that nothing short 

14  The Bell Group Ltd (in liq) v. Westpac Banking Corporation [No. 9] [2008] WASC 239 at [4394] (Bell).

15  [2008] 3 SCR 560; 2008 SCC 69 (BCE).

16  (1976) 137 CLR 1 at 7.

http://www.asic.gov.au/asic/asic.nsf/byheadline/Summer+School+transcipts?openDocument
www.asic.gov.au/asic/asic.nsf/byheadline/Summer+School+transcipts?openDocument
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of successful prosecution or if that does not work then significant change to the law is 
warranted when a major corporate collapse, or something similar, occurs. I recognise that 
the media has an important role to play, but regrettably at times the role that it plays is not 
a particularly helpful one. For whilst it is important for the media to put under the spotlight 
the work politicians, regulators and others do in dealing with critical issues, I fear that often 
many of these commentators are too quick to reach their conclusions that a breach of law has 
occurred because a spectacular result has not been achieved by the company. 

Too often they are overly superficial in attacking the regulator because it has failed to achieve 
success in a case that everyone expected the regulator to win. Too often they are disposed, 
having encouraged the regulator to bring a particular case, to criticise it when the case 
does not turn out the way everyone expected. Too often they assume all the directors of a 
company that has suffered loss are guilty of a breach of the law. Often such comments, apart 
from being wrong, create difficulties for regulators and others which are not relevant to the 
particular issues. Of course the politician’s role is inevitably critical.

1. What does it mean to be a director in the second decade of the 21st century?

In a sense the answer to this question may depend on the latest decision of a ‘superior court’ 
reflecting on the duties of directors. Many non-executive directors may perhaps be breathing a 
sigh of relief as a result of the NSW Court of Appeal decision in James Hardie. However, some 
of the comments made by the Court of Appeal (by way of obiter dicta) raise more questions 
than they answer. There is little doubt that the position of directors of public companies in 
particular will become even more difficult if the views of Gzell J (at first instance in the James 
Hardie case) are eventually accepted. Their actions, successes and failures will be increasingly 
subject to the public limelight as pressure is brought by the media, the parliament and 
investors as a whole. This is particularly so in light of greater interest being displayed by the 
general body of shareholders, sometimes backed by the increasing involvement of litigation 
funders, and the availability of class actions. Just how well companies are performing, why 
they fail, who should pay when they fail and related issues are the subject of an increasing 
amount of litigation. Whilst Australia now has a very high percentage of its citizens who are 
shareholders of companies, Australian shareholders are not as litigious or aggressive as, for 
example, shareholders in the USA. This is due to a number of reasons, not the least of which 
is, of course, the expense of any litigation that may be brought in this country, notwithstanding 
the development of class actions and litigation funding. The extent to which this particular 
pattern of litigation is changing is something that is worth considering further. 

In my role as Chairman of the Law Committee of the Australian Institute of Company Directors 
(AICD) over the last 16 years, I have been privileged to help address ongoing concerns faced 
by directors generally.

A director in the 21st century faces increasing problems by virtue of the use (at times 
unthinking) by all governments of the strict liability/reversal of onus of proof regime (referred 
to hereafter as strict liability regime for ease of reference) in new laws. The apparent inability 
of the statutory business judgment rule (SBJR) in s180(2) of the Corporations Act (the Act) to 
provide an adequate safe harbour is another critical concern which I will address. 
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Despite the recommendations of the Corporations and Markets Advisory Committee 
(CAMAC), in its landmark report Personal Liability for Corporate Fault (September 2006), that 
the use of strict liability regimes should be used only sparingly, this question continues to be 
a matter of great importance and difficulty for directors. The High Court of Australia, in Kirk v. 
Industrial Relations Commission of New South Wales17 criticised the way in which the strict 
liability regime was applied in that case. Although Heydon J dissented on the major finding 
of the court, his Honour agreed with the observations of the majority concerning the relevant 
provisions. His comments are, in my view, significant:

The suggestion [that the owners of farms are obliged to conduct daily supervision of 
employees and contractors] reflects a view of the legislation which, if it were correct, 
would justify many of the criticisms to which counsel for the appellants subjected it as 
being offensive to a fundamental aspect of the rule of law on the ground that it imposed 
obligations which were impossible to comply with and burdens which were impossible to 
bear.18 

After some years of inaction in relation to the CAMAC report referred to earlier, following 
discussions at the Council of Australian Governments (CoAG), the Ministerial Council of 
Corporations (MINCO), through the chairmanship of the then Minister for Corporations Law, 
the Honourable Chris Bowen, on 6 November 2009 announced a very significant shift in the 
approach that would be adopted by Australian governments generally in dealing with strict 
liability regimes. The Minister indicated that there would be a significant audit undertaken of 
the many hundreds of pieces of legislation already in place and the setting down of certain 
principles which would be applied before the strict liability regime would be used again. 
However, that audit has not progressed particularly well; indeed the AICD have criticised the 
lack of progress made in relation to this initiative. Chapter 26 of the recent CoAG Reform 
Council report, National Partnership Agreement to Deliver a Seamless National Economy: 
Performance report for 2009–10,19 that was publicly released last week, further confirms that 
many of the substantive milestones in relation to legislative reform of directors’ liability have 
not been met by governments. Needless to say, the AICD and other organisations will be 
greatly disappointed. I too am disappointed, but for an additional reason: the report shows 
very little respect for the basic tenet that one is innocent until proven guilty.

But what is more troubling is that despite this initiative, and the promise that things would 
improve in dealing with these problems, the Commonwealth Government itself has somehow 
paid little heed to it in its recent draft legislation dealing with executive remuneration. The 
Corporations Amendment (Improving Accountability on Director and Executive Remuneration) 
Bill 2011 (the Remuneration Bill) contains strict liability regimes in dealing with issues 
surrounding the implementation of the two-strikes rule with respect to director remuneration. 
I do not need to deal with the substantive issues raised by the legislation in this paper, but 
the fact that the strict liability regime (carrying criminal penalties) has been used without 
explanation is most troubling.

Another major question on which directors have been pleading for some action is the 

17  (2010) 239 CLR 531 (Kirk).

18  ibid., [120].

19  CoAG Reform Council, Sydney, 2010.
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possible expansion or extension of the SBJR. This was introduced into the Act in 2000 but 
has been sparingly relied on by the courts in providing relief to directors in particular cases. 
In fact, there is yet to be a reported case where the SBJR has been successfully relied 
upon.20 Justice Austin’s very detailed obiter comments in the final decision of ASIC v. Rich 
and Others comprise the most extensive analysis and evaluation of the rule any court has 
undertaken since the introduction of the provision.21 His Honour suggested that the words 
‘rationally believe’ in sub-paragraph (d) of s180(2), contrary to the submission by ASIC, took 
their meaning from the softer US approach. Justice Austin further suggested that to adopt the 
stringent meaning proposed by ASIC would leave very little scope for directors to rely upon 
the rule. In reaching this view, he concluded that the relevant statutory provision was satisfied:

[I]f the evidence [in the case] shows that the defendant believed that his or her judgment 
was in the best interests of the corporation, and that belief was supported by a reasoning 
process sufficient to warrant describing it as a rational belief … whether or not the 
reasoning process is objectively a convincing one. Consequently the Australian position on 
this matter is very close to the US position and s180(2) has some protective work to do in 
cases where in its absence, there would or would arguably be a contravention of s180(1).22

His Honour also determined, albeit with ‘some hesitation’,23 that the defendant must bear the 
onus of proving the elements in s180(2), thus differing from the US approach, which places 
the onus upon the party asserting liability.24

Whether the SBJR does indeed have a ‘justifiable field of operation’25 still remains to be seen. 
However, there are many who believe, as Neil Young QC does, that it does not and that Austin 
J’s view that: ‘s180(2) has the potential to be more than mere window dressing’26 is plainly 
incorrect. 

Regrettably, s189 of the Act, which is aimed to protect directors from liability where they have 
reasonably relied on the provision of information or advice from others, is another provision 
which has arguably failed to meet its potential. In fact, in a recent lecture Bob Austin notes 
that the scope of the provision is unclear, and suggests that, ‘[t]here is real doubt as to 
whether s189 would ever apply in circumstances where the director is not already protected 
by the principles in Daniels v. Anderson [(1995) 37 NSWLR 438], and consequently s189 may 
have no work to do’.27 

20  See, however, the discussion of the rule in Talbot v. NRMA Ltd (2000) 50 NSWLR 300; ASIC v. Adler (2002) 168 FLR 
253 at [372] (Santow J), the evaluation by Santow J of s180(2) was upheld by the NSW Court of Appeal in Adler v. ASIC 
(2003) 179 FLR 1; ASIC v. Vines (2005) 65 NSWLR 281 at [67]–[74] (Austin J); ASIC v. Macdonald and Others (No. 11) 
(2009) 230 FLR 1; ASIC v. Rich and Others (2009) 236 FLR 1, Ch 23 of judgment (Austin J).

21  In fact, a whole chapter of the judgment was given to a consideration of the rule. See ASIC v. Rich and Others (2009) 
236 FLR 1, Ch 23.

22  ASIC v. Rich and Others (2009) 236 FLR 1 at [7290].

23  ibid., [7269].

24  See also ibid., [7269].

25  ibid., [7289].

26  ibid., [7295].

27  R Austin, ‘The Role and Duties of Australian Company Directors: A Restatement, Lecture 3: Company Directors’ 
Duties in Transactional and Financial Contexts’, speech delivered at the Annual McPherson Lecture Series, University of 
Queensland, Brisbane, 24, 25, 26 May 2010, p. 10.
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In the high profile James Hardie litigation, Mr Macdonald sought to rely on this provision 
on various occasions (as well as an unsuccessful attempt to rely on the SBJR) in ASIC v. 
Macdonald and Others (No. 11),28 but was ultimately unsuccessful. Justice Gzell, at first 
instance, held that the circumstances were not such that the non-executive directors of 
James Hardie could reasonably rely on management in certain significant decisions involving 
the company – here, the approval of an important announcement to the Australian Securities 
Exchange. In this context, his Honour made some strong rulings on the scope of non-
executive directors to rely on others in the context of their obligations. 

Whilst many in the business and legal community believed that Gzell J’s ruling was setting too 
high a standard for non-executive directors, the Court of Appeal (albeit by obiter) appeared to 
support the approach Gzell J took at first instance.29 If leave to appeal is granted, we hope the 
High Court may be able to provide some guidance in this area. 

Yet what has most troubled directors is the impact of the insolvent trading regime that exists 
under the Act. Section 588G creates very difficult problems for directors. In early 2010, 
the then responsible minister, the Honourable Chris Bowen, proposed that some possible 
extension of the SBJR would be considered by the government and put forward a set of 
proposals for comment.30 No doubt as a result of the difficult federal election that we had in 
August 2010, that initiative does not seem to have progressed very far. Perhaps the delay may 
enable the government to revisit the important Consultation Paper published by Treasury in 
2007, Review of Sanctions in Corporate Law, and consider the possible extension of the SBJR 
to other provisions of the legislation.

Directors facing their responsibilities in the second decade of the 21st century should have at 
the forefront of their minds the very important comments made by French J, as he then was, 
in ASIC v. Chemeq Pty Ltd.31 He emphasised the need for companies to embrace a culture of 
compliance; one that needs not only to be put into place but continually refreshed, updated 
and adhered to. We have a far better funded regulator in ASIC (and other regulators such 
as the ACCC, et cetera) which are ready to pounce on directors and companies that do not 
honour the importance of the company’s culture of compliance. Directors and companies 
should be very fearful of being labelled as creating cultures of compliance/risk management 
which might as well ‘have been written in Sanskrit’, as reflected by Heerey J in the litigation 
brought by the ACCC against the Visy Corporation for breaches of the Trade Practices Act.32

Whilst directors cannot be expected to have their finger on the pulse in every aspect of the 
company’s performance, and will not be held liable, in my view, by virtue of the fact that the 
company may have breached laws other than the fundamental principles of the Act, this 
should not give any comfort to directors. In that context it is useful to reflect on some of the 
comments made by Brereton J in ASIC v. Maxwell.33 His Honour in that case explained:

28  (2009) 230 FLR 1; and the penalty decision ASIC v. Macdonald and Others (No. 12) (2009) 259 ALR 116.

29  See Morley and Others v. ASIC [2010] NSWCA 331 at [817] (Spigelman CJ, Beazley and Giles JJA).

30  Treasury, Insolvent Trading: A Safe Harbour for Reorganisation Attempts Outside of External Administration, 
Discussion Paper, Australian Government, January 2010.

31  (2006) 234 ALR 511 (Chemeq).

32  ACCC v. Visy Industries Holdings Pty Ltd (No. 3) [2007] FCA 1617 at [319]: ‘The corporate culture of Visy in relation to 
its obligations under the Trade Practices Act was non-existent. None of the most senior people hesitated for a moment 
before embarking on obviously unlawful conduct … The Visy Trade Practices Compliance Manual might have been 
written in Sanskrit for all the notice anybody took of it.’

33  (2006) 59 ACSR 373.
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There are cases in which it will be a contravention of their duties, owed to the company, 
for directors to authorise or permit the company to commit contraventions of provisions 
of the Corporations Act. Relevant jeopardy to the interests of the company may be found 
in the actual or potential exposure of the company to civil penalties or other liability under 
the Act, and it may no doubt be a breach of a relevant duty for a director to embark on or 
authorise a course which attracts the risk of that exposure, at least if the risk is clear and 
the countervailing potential benefits insignificant. But it is a mistake to think that ss180, 181 
and 182 are concerned with any general obligation owed by directors at large to conduct 
the affairs of the company in accordance with law generally or the Corporations Act in 
particular; they are not. They are concerned with duties owed to the company.34

There is an interesting side issue here that may be worth considering – can a court forgive a 
breach of a statutory duty arising out of a separate Act of Parliament (but not the Corporations 
Act), which impacts on the potential liability of the company? I refer in particular to an 
interesting judgment in the NSW Court of Appeal in Deputy Commissioner of Taxation v. 
Dick.35 In that case it was held that s1318 was not available to grant relief from liability arising 
out of the operation of the Income Tax Assessment Act 1936 (Cth) (the ITA Act). Nevertheless, 
the court provided some very interesting observations and suggestions regarding a potentially 
wider reach of the section. 

The proceedings were not for a breach of the corporations law, but rather resulted from the 
Deputy Commissioner of Taxation seeking to enforce a statutory imposed liability under the 
ITA Act. Importantly, however, Santow JA (with whom Basten JA largely agreed) considered 
that the proceedings in this case were capable of being brought within the ambit of s1318 
– neither the history of s1318 nor previous UK or Australian case law precluded this result.36 
His Honour felt that ‘the legislative history of s1318 … does not foreclose the possibility that 
breaches or defaults under other Commonwealth legislation imposing duties on directors (or 
officers) in that capacity may be within the scope of s1318’s dispensation’.37 

His comments are noted below.38 They are particularly pertinent given that Santow JA went 
on to discuss the wider stakeholder considerations with which a director must engage in 
order to ensure the long-term viability of the corporation. His Honour observed that this 
requires directors to ‘recognise and respect wider statutory obligations particularly where their 
disregard may impact adversely on the corporation including in that sense the longer-term’.39 
Given the modern business environment within which companies now operate, a narrow 
interpretation of the section, looking only at whether a particular duty was imposed on a 
director by a corporations statute, is ‘at odds with … contemporary reality’.40 

34  ibid., [104]. See also [105], [110].

35  (2007) 226 FLR 388. 

36  ibid., [105]. Cf Spigelman CJ, [26]–[53]. 

37  ibid., [107].

38  ibid., [109]. Justice Santow noted that the relevant provisions of the ITA Act: ‘reflect the wider statutory obligation to 
collect and account for corporate employee taxes, making this a core responsibility of the corporate board’s oversight 
… tax legislation reaches into core corporate areas of liquidation and the related status of administration. Thus neglect 
of that statutory obligation can put the corporation at risk of its demise. These PAYG obligations of directors are no less 
obligations of a director qua director in both an individual and collective board sense and no less capable of giving rise to 
default or breach of duty than other corporate statutory obligations … A breach of the tax obligation is capable of giving 
rise to a parallel breach of the core duty of care and diligence if directors expose their company carelessly to liquidation 
or administration by reason of their permitting neglect of the company’s PAYG obligations.’

39  ibid., [108]. 

40  ibid., [110]. 
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Chief Justice Spigelman reached a contrary view as to the potential application of s1318 
of the Act largely based on historical interpretation41 and policy reasons in that a broad 
interpretation of s1318 would have an extremely wide reach, into areas of no relationship 
to corporations law, and felt that ‘it is unlikely Parliament intended any such wide-ranging 
application’.42 

With increasing obligations imposed on directors, the possibility that these ‘forgiveness’ 
provisions may be allowed to operate in an expansive fashion is extremely important. While 
Santow JA felt that there was a sufficient nexus between corporations law and taxation law, 
his Honour felt the same could not be said of occupational health and safety legislation, which 
also imposes obligations on directors.43 Exactly where the line will be drawn remains unclear. 
However, especially given special leave to appeal to the High Court was denied in this case, 
the judgment of Santow JA is a most powerful one. 

2.	What	has	changed	for	directors	as	Australia’s	financial	markets	and	
corporate regulatory landscape has evolved over the last 20 years?

There have been a number of changes to the corporate regulatory landscape over the last 20 
years. This ‘review’ is by no means a comprehensive one. Twenty years ago, relatively few 
Australian companies were likely to have been in such high international profile positions that 
they find themselves in now. The internet, various other mechanisms by which information is 
made available to investors and consumers alike, and the cooperation of various regulators 
has increased. International crises occur more frequently in relation to the global financial 
market. All of this necessarily leads to a more intense spotlight being placed on companies 
and their directors. 

There has been no lessening in the hunger of investors for adequate financial return. The 
growth in institutional investors and their increasing activism, together with the increased 
activism of investors more generally (with a very significant proportion of Australians now 
owning shares in companies), means that, where there is a major crisis facing a financial 
institution, much more attention is paid to the particular problem. This is particularly relevant 
in the context of corporate failures, where we also see the parliamentary sector playing a more 
active part and this in turn leads to ASIC and other regulators being criticised and involved 
(for example, the recent suggestion by a parliamentary committee that ASIC’s role in relation 
to insolvency be diminished or abolished).44 The media’s contribution in that regard is quite 
significant if not necessarily helpful.

A number of fascinating recent financial collapses have led to high profile ASIC intervention. 
Such intervention has nearly always involved directors being targeted individually as well as in 
groups. It is unnecessary to list these major developments but perhaps two that come to mind 
are the recent announcement by ASIC with respect to the intervention in the Storm Financial 
Limited collapse and the even more recent settlement by ASIC in relation to the Westpoint 
organisation.

41  ibid., [26]–[53]. 

42  ibid., [16]–[17].

43  ibid., [97] and [111].

44  See Senate Economics References Committee, The regulation, registration and remuneration of insolvency 
practitioners in Australia: The case for a new framework, Parliament of Australia, September 2010.
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One further initiative which I suggest ASIC should develop is the possible ‘intervention’ in 
high profile cases to which it is not a party (ASIC regrettably did not accept the NSW Court of 
Appeal’s invitation to make submissions in Hall v. Poolman).45

ASIC is now starting to bring proceedings against individual directors and directors 
collectively in relation to breaches of statutory duty far more frequently than it has in the 
past. This is occurring not just in cases where elements of quasi criminal behaviour may be 
involved, but in an increasing number of cases there are criminal as well as civil actions being 
taken. ASIC’s success rate (boasted as an overall litigation success rate in excess of 80%)46 
may not necessarily be reflected in the context of spectacular failures (and for the moment 
the James Hardie matter must be seen in that light) but ASIC will not be discouraged by such 
setbacks.

The role of institutional investors, and the appearance of organisations that enable proxy 
voting, are unusual Australian phenomena (but of course they are very common in the United 
States).

The recognition of litigation funding as a viable means for shareholders and others to bring 
proceedings on behalf of the company is a critical development (in particular with the High 
Court decision in Campbells Cash and Carry v. Fostif).47 With its slow but steady growth 
the landscape has changed considerably. Although there has not been a huge explosion of 
litigation to date, directors find that they are under greater pressure in this regard. In addition, 
the litigation that has occurred in this context has been very interesting and attracts a great 
deal of public attention. In that regard the recent comments of the Chief Justice of the Federal 
Court, Patrick Keane, are particularly interesting. I discuss them briefly later in this paper.

Of course, it is in the last 20 years that we have seen the establishment of the SBJR, but it 
has not yet been the subject of any significant decision where it was held to operate (see 
discussion of SBJR earlier). At the same time we are now seeing increased pressure on the 
government to widen the application of a statutory business judgment rule to areas of the law 
other than the duty of care. The confirmation that the Takeovers Panel is the primary body to 
deal with corporate takeovers is welcome news because there was too much uncertainty in 
the past. It will be fascinating to see how the Takeovers Panel establishes its authority in the 
context of takeovers and how much appetite there will be for further challenges to particular 
scenarios once the takeover has been completed.

The involvement of the courts in dealing with their discretion to forgive directors (under 
s1317S and s1318 of the Act) may have led to a greater willingness on the part of directors 
to challenge ASIC litigation. But at the same time, as suggested above, the courts have been 
quite conservative in providing relief. One suspects that it will take some time for the culture 
in Australian organisations to change, leading to a stance being taken in more litigation than 
perhaps has previously been the case. With class actions being available, civil actions are also 
on the increase.

45  (2009) 228 FLR 164. 

46  Tony D’Aloisio, ‘Implications of a fast changing regulatory landscape’, speech delivered at the Australia– Israel 
Chamber of Commerce, Brisbane, 21 July 2010, p. 5.

47  (2006) 229 CLR 386 (Fostif).
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Another significant development has been the establishment of the ASX Corporate 
Governance Council and the increased importance of corporate governance in the context 
of evaluating directors’ duties and the way in which the regulator administers the law. This is 
discussed in Section 5 of the paper.

3. What keeps (or should keep) directors awake at night? Is it a company’s 
strategic	direction,	its	risk	profile	or	its	solvency?	Or	is	it	a	director’s	personal	
liability? 

If I were a director, I would be concerned at the growing potential for personal liability for 
the way my company performs. Let me give you an interesting, fairly basic example of how 
directors might be caught out, even in the context of doing everything they can personally to 
ensure that the company does perform its obligations. Your company needs to implement an 
important competition law compliance regime. 

As a result of the comment by Heerey J in ACCC v. Visy Industries Holdings Pty Ltd (No. 3),48 it 
is important that any compliance program is not only written in English but is also understood 
and refreshed on a regular basis. I have commented on the culture of compliance earlier in 
this paper. Every company should ensure it has put in place a proper compliance program 
protocol. Even the best will in the world, of the non-executive directors in particular, cannot 
ensure that this particular program is continually updated and enhanced. With the growing 
trend in legislation this should be automatic. We have seen the most significant change in our 
consumer law in many decades, which commenced on 1 January 2011 with the coming into 
effect of the Australian Consumer Law (ACL). Assume that a company fails in certain parts of 
its compliance program and liability of some significance is imposed on the company. Assume 
also that the directors were shown not to have kept as close a watch on the continued 
enhancement, refreshment, et cetera, of the compliance program as suggested they must do 
by French J. 

Whilst the directors may not be pursued individually by the regulators in such a case (unless 
they behaved very foolishly) would the shareholders be similarly disinclined to pursue the 
directors for breaches of duties of care which have led to the penalties and losses? When 
one measures in millions the potential liability for compensation that may arise in the context 
of breaches of such programs (in addition to the penalties that may be imposed), why would 
shareholders not be inclined to pursue those with deep pockets? The existence of litigation 
funding certainly makes it more attractive for shareholders to pursue these cases. In my view, 
such initiatives by shareholders will not be surprising because they occur elsewhere – in the 
US the story is that there are at least a couple of cases a day that are filed in the state of 
Delaware where companies suffer financial downturns in their results. These US cases are 
basically driven by contingency fee arrangements and are quite speculative in their nature. 
Most are funded by the lawyers in the hope for a quick settlement which at least gives them 
some financial return.

There are other developments, one or two of which perhaps do not fit neatly into this category 
of corporate governance, but which impact on company directors and their ‘slumbers’. These 
include: 

48  [2007] FCA 1617 (Visy).
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1. The considerable increase in ASIC’s activity in relation to market manipulation, insider 
trading and related matters.49 Legislation has been continually amended to widen the 
reach of some of these provisions, to increase the powers of the regulator (including 
the extension of telephone tapping powers) amongst other developments.50 Whilst 
there are many in this audience and elsewhere who may challenge some of the cases 
that ASIC has pursued, there is little doubt that this is an area in respect of which both 
the government and our media expect considerable activity on the part of the regulator. 
In addition we are seeing civil actions in these areas. 

2. A matter of great concern to me (and many in the legal community) is the increasing 
use by the government of what are known as infringement notices. Whilst these were 
introduced initially to deal with continuous disclosure matters in 2004, they are now 
a key feature of the new Australian Consumer Law and the market regulation laws.51 
Other areas of the law are likely to see further use of this interesting device. Whilst no 
guilt is associated with the receipt of an infringement notice in the settlement of the fine 
that the regulator seeks, the consequences of publicity and other issues surrounding 
the publication by the regulator of the completion of the investigations following the 
infringement notice can be damaging and may well lead to what are known as follow-
on suits. 

3. There has also been a trend for institutional investors to seek professional advice on 
governance matters. Two local service providers with international affiliations dominate 
this area: CGI Glass Lewis and ISS (previously RiskMetrics), now owned by MSCI. The 
Australian Council of Superannuation Investors has also been active in a coordinating 
role on behalf of its major superannuation fund members.

4. What has been the impact of increased scrutiny of directors and have the 
expectations and role of shareholders also changed? 

No-one will doubt that the law has changed significantly since the classic decision in Re City 
Equitable Fire Insurance Corporation,52 in terms of local community expectations and how 
company directors should perform. No longer can directors miss many meetings and still be 
said to be acting with the appropriate care and diligence. The so-called ‘sleeping director’, a 
phenomenon of the 1970s and early 1980s, has certainly disappeared.53 Despite some bold 
suggestions by Rogers CJ Comm Div in AWA Limited v. Daniel (trading as Deloitte Haskins 

49  See, for example, ASIC Chairman Tony D’Aloisio’s comments that: ‘Until 1 August 2010, ASX had “front line” 
responsibility for broker or market participant oversight and surveillance. That responsibility, from 1 August, passed to 
ASIC.’ Tony D’Aloisio, ‘Insider trading and market manipulation’, speech delivered at the Supreme Court of Victoria Law 
Conference, Melbourne, 13 August 2010, p. 2, www.asic.gov.au.

50  See, for example, Sch 1 item 21 of the Corporations Amendment (No. 1) Act 2010 (Cth), which amends the 
Telecommunications (Interception and Access) Act 1979 (Cth), allowing ASIC to apply for the execution of a search 
warrant by the Australian Federal Police under a broader definition of ‘serious offence’. 

51  See, for example, Sch 3 Pt 6 of the Trade Practices Amendment (Australian Consumer Law) Act (No. 1) 2010 (Cth), 
which amends and expands ASIC’s powers in relation to infringement notices in s 12GX of the Australian Securities and 
Investments Commission Act 2001 (Cth).

52  [1925] Ch 407 (Romer J).

53  See Deputy Commissioner of Taxation v. Clark (2003) 57 NSWLR 113, where the NSW Court of Appeal held that 
‘sleeping directors’ would not be relieved of their liabilities. See particularly [167], [168] (Spigelman CJ, Handley JA and 
Hodgson JA agreeing).
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& Sells),54 the role of non-executive directors has been placed much more sharply under the 
microscope, with the NSW Court of Appeal rejecting his approach.

The statutory amendments introduced in 2000, including s189 and the SBJR, have apparently 
not resulted in a satisfactory ‘safe harbour’. The tough stance taken by Gzell J in the James 
Hardie case at first instance55 has led to renewed concern about these matters. Other judges 
have also expressed strong views about the role of directors, with Austin J in one of the early 
decisions in the ASIC v. Rich and Others saga creating quite a stir in the community with his 
statement concerning the role of the chairman of the company.56 This has been influenced as 
well by corporate governance principles. Whilst the trial judge’s conclusions about the facts 
in the James Hardie litigation have been overturned by the Court of Appeal, there was strong 
language in the Court of Appeal’s decision suggesting that Gzell J’s approach to the role/
duties of non-executive directors was supported. 

The quotes below from the Court of Appeal judgment are worthy of consideration moving 
forward. If the High Court does grant leave to appeal, it may well be that it will have an 
opportunity to reconsider these broader issues in the context of the further questions put to 
the High Court by ASIC in its leave application. It should, however, be emphasised that these 
are comments made by way of obiter dicta. The Court of Appeal in fact agreed with the stance 
Gzell J took at first instance in relation to the role of non-executive directors by concluding 
that: ‘[w]e do not think this was an occasion of reasonable reliance on management or 
others’.57 Their Honours noted that all non-executive directors were intelligent people and 
were ‘expected to bring their knowledge and experience to performance of their duties’ in 
satisfying the reasonable person test in s180(1) of the Act, which embraces skill and expertise 
of the individual person.58 Similarly to Gzell J, the court felt it was significant that the non-
executive directors contended that they would not have approved the announcement had 
it been presented to the board. The court noted that ‘[a] reasonable director with those 
concerns would not have been exercising due diligence if he or she voted for a resolution to 
approve the draft news release as an ASX announcement’.59 

In addition to these general comments, the Court of Appeal made some final observations 
about the role of non-executive directors in dealing with a matter of this significance. In 
discussing some of the broader issues and matters considered by Gzell J, these observations 
by the members of the Court of Appeal are sobering: 

The board had long been considering separation [and the establishment of the Foundation], 
and the directors were well aware of the importance of sufficiency of funding and its 
communication to stakeholders in relation to the separation proposal. The proposals and 
their consideration show a keen appreciation of those matters, with stakeholder reaction in 
mind but also [the company’s] corporate responsibilities. Stakeholders included but were 

54  (1992) 10 ACLC 933; 7 ACSR 759 (AWA).

55  ASIC v. Macdonald and Others (No. 11) (2009) 230 FLR 1.

56  (2003) 174 FLR 128, particularly [10]–[71]: ‘It should be remembered, however, that the Court’s role, in determining 
the liability of a defendant for his conduct as company chairman, is to articulate and apply a standard of care that 
reflects contemporary community expectations. It is now commonplace to observe that the standard of care expected of 
company directors, both by the common law (including equity … ) and under statutory provisions, has been raised over 
the last century or so. One might correspondingly expect that the standard for company chairmen has also been raised.’

57  Morley and Others v. ASIC [2010] NSWCA 331 at [817].

58  ibid., [819].

59  ibid., [823].
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not limited to shareholders and prospective shareholders, and the directors’ awareness 
must have included that the market must not be misled in relation to sufficiency of funding 
and the risk of an announcement being misleading in that respect. The risk went further, 
and included risks of misleading what we will globally call those concerned with satisfaction 
of asbestos claims.60

It is, in my view, unfortunate that there has been no significant action on the part of the 
government to widen the SBJR, after the initiatives of Minister Bowen discussed briefly above.

Earlier I referred to the role of active shareholders in general and, in particular, the fact that 
they are becoming more litigious. There has not been a spectacular increase in class actions; 
nevertheless, this has indeed been a most interesting development. Former Minister for 
Corporate Law, Chris Bowen, acknowledged just last year that ‘[t]here is no doubt that class 
actions have become an important part of the Australian justice system’.61 This is particularly 
true in the context of funded shareholder class actions. 

A recent empirical study by Professor Morabito of Monash University concluded that there 
is ‘strong evidence of the fact that there has been a very limited (and probably inadequate) 
employment of the federal class action regime’,62 finding that, since the commencement of 
the federal class action regime up until 30 June 2009, there have been 254 applications filed 
under this regime (Part IVA of the Federal Court of Australia Act 1976 (Cth)).63 Interestingly, 
the report found that, contrary to popular sentiment, there has been a decreasing number of 
Pt IVA proceedings ever since 2000. The report also found that, since the first involvement of 
litigation funders in a class action in 2001, there have been 18 Pt IVA class actions funded by 
a total of five commercial litigation funders.64 Eleven of the funded cases were securities class 
actions.65 

The findings in Professor Morabito’s first report66 on the incidence of shareholder class actions 
are also interesting.67 Whilst Professor Morabito’s report refuted the claim that there has been 
an explosion in the number of class actions, there is growing concern that in recent years we 
have witnessed the rise of ‘entrepreneurial litigation funding’.68 I do not need to discuss here 
the background to this increase in litigation funding as a result of Fostif.69 Whilst the figures 
produced by Professor Morabito do not necessarily support this proposition, Hugh McLernon, 
a member of the board of directors of IMF Limited, believes there has been a manifest 
increase in litigation funded shareholder actions.70

60  ibid., [820].

61  Chris Bowen, ‘Address to shareholder class action conference’, speech delivered at Shareholder Class Action 
Conference, Quay Grand Suites, Sydney, 4 May 2010.

62  Professor Morabito, An Empirical Study of Australia’s Class Action Regimes, Second Report, Australian Research 
Council, September 2010, p. 4. This report also includes data on class actions commenced under Pt 4A of the Supreme 
Court of Victoria Act 1986 (Vic). 

63  ibid., p. 3.

64  ibid., p. 37.

65  ibid., p. 38.

66  Professor Morabito, An Empirical Study of Australia’s Class Action Regimes, First Report, Australian Research 
Council, December 2009. 

67  This report found that the incidence of shareholder class action disputes has unambiguously increased.

68 Justice McDougall, ‘Keynote Address to the NSW Young Lawyers Civil Litigation Seminar’, 13 March 2010, p. 16.

69  (2006) 229 CLR 386.

70  Alison Bell, ‘Litigation funder’s phones ring off hook’, The Age, 10 March 2009 (online), http://news.theage.com.au/
breaking-news-business/litigation-funders-phones-ring-off-hook-20090310-8u2k.html.
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Directors are concerned about litigation funding. They are disappointed that there has been 
little progress made since the discussion paper released by the Standing Committee of 
Attorneys-General (SCAG), Litigation Funding in Australia, in May 2006, and the launch by the 
federal Attorney-General of the Commonwealth’s Strategic Framework for Access to Justice in 
the Federal Civil Justice System: Report by the Access to Justice Taskforce Attorney General’s 
Department, in September 2009.

But there have been a number of calls by judges for action in relation to this area. The Chief 
Justice of the Federal Court, Patrick Keane, commented in January this year that, contrary to 
the federal government’s view, current safeguards ‘are insufficient to protect both claimants in 
class actions and companies being targeted by them’.71 His Honour also posited in an earlier 
paper that: ‘[w]hat is far from clear is that the public interest is advanced by the unregulated 
commodification of the role of the courts’.72 In addition, McDougall J has also noted that 
‘[t]he lack of regulation of funding arrangements and uncertainty about what conduct is 
impermissible is problematic’.73

As I understand it, although I have not done any active research in relation to this, insurance 
premiums in relation to director indemnity insurance policies have risen, and it is much 
tougher to get broader protection. There is some anecdotal evidence to suggest that 
corporations are finding it more difficult to attract good people to become directors of 
corporations, but I am not sure how accurate that anecdotal evidence is. 

I have referred elsewhere in this paper to the strict liability/reversal of onus of proof regimes 
in non-corporate law areas, which have clearly created problems for directors. Whilst neither 
political party is particularly keen to increase the ability of the shareholders to ‘roll’ directors, 
through increased flexibility in the way in which meetings are to be held, et cetera, there is 
growing pressure for more intrusive legislation to be introduced to capture the concerns. 
These views are regularly highlighted by the media, politicians and by shareholder groups. 
Australian shareholder participation has increased and there is little doubt that shareholder 
activism is on the rise although it is difficult to give a clear measure of that figure. Certainly we 
are still far short of the situation where contingency fees make it very attractive for litigation 
to be brought against directors of companies in the USA. At the same time as all of this 
is happening there is no doubt that directors are becoming more and more aware of their 
obligations and responsibilities. 

Whilst successful shareholder resolutions have occurred in Australia to effect corporate 
governance change, they have yet to be used generally as a means of progressing other 
broader stakeholder issues, including social and environmental change.74 Not surprisingly, 
the latter has already occurred in the USA. Yet shareholders and other stakeholders can 
campaign for change without engaging in the formal process of a shareholder resolution. 
Lobbying and public pressure can often generate enough momentum to effect change at the 
highest levels of a company. 

71  James Eyers, ‘Regulate litigation funders, judge urges’, Australian Financial Review, 24 January 2011, p. 2.

72  Justice P A Keane, ‘Access to Justice and Other Shibboleths’, paper presented at the JCA Colloquium, Melbourne, 
10 October 2009, p. 31.

73  Justice McDougall, ‘Keynote Address to the NSW Young Lawyers Civil Litigation Seminar’, 13 March 2010, p. 25.

74  See Responsible Investment Association Australasia (RIAA), ‘Responsible Investment 2010’, Annual Research 
Report, RIAA, 15 November 2010, p. 20.
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A recent illustration of the acute impact stakeholders can have on a company is the change 
in the management, governance and business practices of Gunns Ltd (Gunns) which followed 
approximately 30 years of environmental and conservational lobbying and shareholder 
engagement. In May 2010, apparently due to investor pressure, former CEO John Gay 
resigned after 37 years working for the company, amidst reports that shareholders had 
threatened to convene an extraordinary general meeting to have him replaced.75 Gay’s 
resignation followed just days after two of Gunns’ largest shareholders, Perpetual and 
Perennial Investment Partners, reduced their investments in Gunns after being rebuffed in their 
calls for Gay to leave the company.76

Following Gay’s resignation, Greg L’Estrange was appointed the new CEO of Gunns and in 
late 2010 stated that: ‘we [Gunns] have lost the public debate and support of the broader 
community … Too many people have been financially and emotionally injured in the Australian 
forest wars’.77 As a result, Gunns announced its exit from all hardwood operations supplied 
by Tasmanian native forests. This decision was a cornerstone of the historic Tasmanian 
Forest Statement of Principles agreement which placed an immediate moratorium on 
logging high conservation value forests and ‘set out a framework to reach an agreement that 
would eventually end native forest logging in Tasmania and transition to a plantation-based 
industry’.78 L’Estrange justified the company’s new direction by stating:

… we must change in order to achieve broader community and investor support for our 
activities. Our traditional industry has been native forest sawmilling and woodchip exports 
… we will not be part of this sector in the future. Our customers, shareholders, employees, 
contractors and other stakeholders have given us a clear message.79

75  Ray Brindal, ‘Chairman John Gay quits battered Gunns’, The Australian (online), May 28 2010, http://www.
theaustralian.com.au/business/chairman-john-gay-quits-battered-gunns/story-e6frg8zx-1225872271432.

76  Carrie LaFrenz and Anne Hyland, ‘Besieged Gay quits Gunns’, Australian Financial Review (online), 28 May 2010, 
http://afr.com/p/business/companies/besieged_gay_quits_gunns_fp1zC115Hqv4fBZNH5UE5N?hl. See also Carrie 
LaFrenz and Anne Hyland, ‘Timber! How investors felled John Gay’, Australian Financial Review (online), 29 May 2010, 
http://afr.com/p/business/companies/timber_how_investors_felled_john_Pbm5ERQYq0T7jsDdjUYKfK?hl.

77  Greg L’Estrange, ‘Australia’s place in the changing global forest products market’, speech delivered at Forestworks 
Conference, Melbourne, 9 September 2010, http://www2.gunns.com.au/plantations/general-information/pdf/Gunns_
Limited_CEO_speech_at_Forestworks_Conference.pdf.

78  Gunns Ltd, ‘Gunns welcomes historic Tasmanian forests statement of principles’, media release, 19 October 2010.

79  Greg L’Estrange, ‘Australia’s place in the changing global forest products market’, speech delivered at Forestworks 
Conference, Melbourne, 9 September 2010, http://www2.gunns.com.au/plantations/general-information/pdf/Gunns_
Limited_CEO_speech_at_Forestworks_Conference.pdf.
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As the Gunns example illustrates, the question of the responsibilities of directors to different 
interest groups is not confined solely to corporate governance issues. Rather, as triple 
bottom line increasingly becomes a factor that influences the way in which directors conduct 
their duties, directors, particularly of large public companies which perform a public interest 
function, will be under pressure to consider an expanding base of stakeholder interests.80 

As another example (now a little dated perhaps) we had the NRMA cases.81 These cases 
suggest that when dealing with a company with wider public interests these considerations 
may be quite significant (in this case, the public interest in the dissemination of information 
was a relevant factor). Extrapolating from these comments, wider public interests may indeed 
encompass companies which have large-scale environmental issues, such as Gunns and 
those that face other broader social issues. 

I will briefly refer to the issue of stakeholder intervention again in corporate decision-making in 
the next section.

5. How important are the ASX’s corporate governance principles?

The ASX Corporate Governance Council (the Council) was established in August 2002 against 
this background and more precisely as a response to the collapse of HIH in Australia and 
the spectacular Enron scandal in the US. It was convened in recognition of the ‘importance 
of corporate governance in the context of global markets’.82 Australia was not alone in its 
response to these corporate collapses – the US and UK were also clambering to set up new 
systems of corporate governance. 

I have been fascinated in studying somewhat superficially the history of the ASX corporate 
governance principles. Nevertheless, I hope that I will be forgiven if I indulge myself a little in 
sharing with you some of the research that has been undertaken on this topic.

There is little doubt that these principles are very critical. Whilst they are basically advisory 
in nature, they can have legal and binding force, especially in relation to companies whose 
shares are listed on the Australian Securities Exchange. Section 793C of the Act empowers 
a court to direct compliance with or enforcement of the relevant Listing Rules. Whilst 
this particular provision of the Act has, to my knowledge, rarely been invoked, it is there 
nevertheless and I do believe that the ASX exerts certain moral and other coercive powers to 
ensure that these rules are implemented without the necessity of going to court.

80  It has been suggested by the RIAA that interest in environmental issues in the context of public companies has 
‘slowed down’. In its 2010 report it noted that the ‘pause in formal environmental and social shareholder resolutions 
contrasts with continuing developments in institutional shareholder advocacy on pure corporate governance issues such 
as director and executive remuneration, board composition or failure to properly inform the market of material events’ 
(RIAA, ‘Responsible Investment 2010’, Annual Research Report, RIAA, 15 November 2010, p. 20). However, in the same 
report the RIAA explained that whilst: ‘for the last five years, and again in 2010, there have been no specific shareholder 
resolutions that related to an issue of environmental or social responsibility … this will change in the coming year as the 
new Australian Ethical Climate Advocacy Fund mounts resolutions starting in the 2010 Annual General Meeting season 
with a view to garnering support from other responsible investors looking to improve corporate performance on climate 
change issues. While there were no relevant resolutions, there are regular shareholder engagements based on ESG 
[environmental, social and corporate governance] issues which result in changes that are subsequently announced and 
covered in media reports.’ (ibid., p. 21).

81  NRMA v. Geeson (2001) 39 ACSR 401; NRMA v. Geeson (2001) 40 ACSR 1.

82  ASX, ‘ASX Corporate Governance Council’, http://www.asx.com.au/about/corporate_governance/corporate_
governance_council.htm.
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As I understand it, each year the ASX reviews annual reports for compliance with Listing 
Rules 4.10.3 and 12.7, both of which incorporate the ASX Corporate Governance Principles. 
Listing Rule 4.10 relates to information an entity must include in its annual report. Rule 4.10.3 
prescribes that an entity must include: ‘[a] statement disclosing the extent to which the entity 
has followed the recommendations set by the ASX Corporate Governance Council during the 
reporting period’.

Whilst the Australian experience of corporate governance is quite recent, corporate 
governance issues have been part of the background to financial regulation ever since the 
famous Wall Street crash of 1929. It was not until the late 1990s, however, that the debate 
really gained traction. This led to a substantial growth, both domestically and internationally, 
in the number of think tanks, organisations, international bodies, committees and the 
myriad other entities who are engaging in numerous ways with the ideas of corporate 
responsibility, corporate social responsibility, corporate citizenship, corporate community 
investment, environmental, social and corporate governance issues or whatever other label 
attracts particular attention.83 Some such entities and initiatives are discussed in Part C of 
the Appendix to this paper. [The Appendix is available at www.asic.gov.au/asic/asic.nsf/
byheadline/Summer+School+transcipts?openDocument).]

In addition to this explosion of interest in corporate social responsibility, the number of large-
scale corporate collapses one decade into the 21st century and, not least, the global financial 
crisis, has only added to the scrutiny of corporate governance issues by both the media and 
policymakers.

The view that directors can permissibly take into account the interests of stakeholders 
when engaging in corporate decision-making is endorsed by the Council’s Principles and 
Recommendations.84 This is exemplified by Principle 3, which was amended in 2007 following 
a review of the Principles and Recommendations by the Council, which found that there was 
‘significant interest in sustainability and corporate responsibility (CR) issues’.85

Recommendation 3.1 includes, inter alia, the recommendation that ‘companies should 
establish a code of conduct and disclose the code or a summary of the code as to … 
the practices necessary to take into account their legal obligations and the reasonable 
expectations of their stakeholders’.86

The Council also provides suggestions for the content of a code of conduct. These include the 
following:

Specify the company’s responsibilities to shareholders, employees, customers, suppliers, 

83  See, for example, the Responsible Investment Association Australasia, www.responsibleinvestment.org; United 
Nations Principles for Responsible Investment, www.unpri.org; Global Reporting Initiative, www.globalreporting.org; 
FTSE4Good Index, www.ftse.com/Indices/FTSE4Good_Index_Series/index.jsp; Dow Jones Sustainability Index, www.
sustainability-index.com; ESG Research Australia, www.esgra.com.au. The trend has also been reflected by the amount 
of studies published by peak and professional bodies on this issue: see, for example, RIAA, ‘Responsible Investment 
2010’, op. cit; London Benchmarking Group, Annual Benchmarking Report 2010, www.lbg-australia.com.

84  ASX Corporate Governance Council, Corporate Governance Principles and Recommendations with 2010 
Amendments, 2nd edn, ASX Group, 2007. 

85  ASX Corporate Governance Council, ‘Revised corporate governance principles released’, media release, 2 August 
2007.

86  ASX Corporate Governance Council, above n 67, p. 22.
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creditors, consumers and the broader community. This might include reference to 
standards of product quality or service, commitments to fair value, fair dealing and fair 
trading and the safety of goods produced.

Describe the company’s approach to the community. This might include environmental 
protection policies, support for community activities, and donation or sponsorship 
policies.87

Broader stakeholder interests are also reflected in Principle 7, which states that: ‘The 
company should address risks that could have a material impact on its business (material 
business risks) as identified by the company’s risk management system’.88 This principle now 
makes it clear that material business risks involve both financial and non-financial risks. 

Whilst the Council’s Principles and Recommendations are not prescriptive, developments 
such as these and the myriad other domestic and international ‘voluntary’ guidelines and 
principles that many directors have committed to, continue to place pressure upon directors 
to take into account these broader interests.89

Clearly, with the growing recognition of the importance of corporate governance principles 
(see comments of Owen J in the Bell case referred to earlier), there is moral pressure on the 
board of a company to recognise the various interests that are now commonly described as 
‘interests of stakeholders’ in the company. 

Justice Owen in the Bell case made it clear that whilst the law prevents directors from 
exercising their powers to maintain control or advance third-party interests, it does permit 
‘many interests and purposes to be advantaged by company directors as long as there is a 
purpose of gaining in that way a benefit to the company’.90

His comments are instructive in explaining that whilst it is wise for directors to take into 
account the concerns of stakeholders and others, they should not do so to the disadvantage 
of the shareholders: 

It is, in my view, incorrect to read the phrases ‘acting in the best interests of the company’ 
and ‘acting in the best interests of the shareholders’ as if they meant exactly the same 
thing. To do so is to misconceive the true nature of the fiduciary relationship between a 
director and the company. And it ignores the range of other interests that might (again, 
depending on the circumstances of the company and the nature of the power to be 
exercised) legitimately be considered. On the other hand, it is almost axiomatic to say that 
the content of the duty may (and usually will) include a consideration of the interests of 
shareholders. But it does not follow that in determining the content of the duty to act in the 
interests of the company, the concerns of shareholders are the only ones to which attention 
need be directed or that the legitimate interests of other groups can safely be ignored.91

87  ibid., see Box 3.1, p. 23.

88  ibid., p. 35.

89  One example is the United Nation’s Principles for Responsible Investment (PRI) (2006), www.unpri.org. Australia 
currently has 121 signatories to the PRI (out of a total of 873 signatories).

90  The Bell Group Ltd (in liq) v. Westpac Banking Corporation [No. 9] [2008] WASC 239 at [4394].

91  ibid., [4395].
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There are similar comments in the BCE case referred to earlier.92 

How are these other stakeholders to ensure that their interests are taken notice of? Well, of 
course, one clear way is for judges like Owen J to push the point so rigorously and vividly in 
the judgment that people would run far afield in ignoring them. Another is to take cognisance 
of the impact that s1324 of the Act has, a matter that we have mentioned briefly earlier in this 
paper. It may well be that persons whose interests are affected will have available to them an 
action if they can persuade the court that a breach of the law (that is, the Act) has occurred. I 
am attaching to this paper in Part B of the Appendix some discussion of s1324, which may be 
of interest. [The Appendix is available at www.asic.gov.au/asic/asic.nsf/byheadline/Summer+S
chool+transcipts?openDocument).]

Having said all that, it is my view that it would be a very brave lower court that would put the 
view as strongly as Finkelstein J did in Timbercorp Securities Ltd (in liq) v. WA Chip & Pulp Co. 
Pty Ltd.93 Such a stance could well lead to an appeals court simply overruling the decision. 
It may also remind the judge that whilst it is wise to take into account the interests of other 
stakeholders, as suggested by Owen J and the Canadian Supreme Court case mentioned 
earlier, it is nevertheless unwise to ignore the primary duty owed by directors, which is to the 
company.

Justice Finkelstein was required to consider the position of a liquidator of a ‘responsible 
entity’ which was being wound up in an insolvency scenario. The critical question flowed from 
whether the liquidator of a company needed to give special consideration to the conflicting 
interests of creditors and members (investors). The liquidator had assumed that, in balancing 
the limited assets available in paying out the relevant interests of both members and creditors, 
he owed an obligation (duty) to the members in priority to those of the creditors. 

These combined passages from Finkelstein J’s judgment illustrate what many would still 
consider to be an important obligation of liquidators:

The liquidator is a fiduciary. The principal beneficiaries of the duties owed by the liquidator 
in their capacity as a fiduciary are those who are interested in the liquidation, namely 
the creditors and members. Moreover, as a fiduciary the liquidator must act impartially 
between all those who are interested in the winding up … The liquidators seem to be of the 
opinion that by reason of ss601FC and 601FD [of the Act] they are required to look after 
the interests of investors even if that be at the expense of other creditors. In my view that 
is wrong. There is nothing [in those sections] that overrides the liquidator’s duty to those 
interested in the winding up. It would be quite extraordinary were that to be the case.94 

Each case will of course depend largely on its own facts, but in my opinion Finkelstein J was 
too expansive in his elucidation of the relevant legal position.

92  BCE Inc. v. 1976 Debentureholders [2008] 3 SCR 560 at [39], [40], [66].

93  [2009] FCA 901.

94  ibid., [8] and [11].
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Conclusion

Corporate governance has become such an important feature of our company law that it is 
safe to say that a purist, writing on the rules that apply in these areas, can state categorically 
that directors do not have to give special attention to the interests of creditors, employees 
or others. Many cases support that proposition. But, the threat of potential litigation funded 
today by a vibrant litigation funding industry and supported by easier rules relating to class 
actions, as well as the possibility that a judge in a lower court is likely to break ranks with the 
traditional view (even in the knowledge that that judgment may be overturned), will lead many 
directors to take the easier option of trying to accommodate those different interests, and to 
deal with those particular matters commercially. There will be very few occasions where that 
will land the directors in ‘hot water’ but it is exactly those cases that are the ones that turn out 
to be the key cases in the courts.
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Limited
John Thorn, Non-Executive Director, Amcor Limited, Caltex Australia Limited, National 
Australia Bank Limited, Salmat Limited

TONY D’ALOISIO 

I thought I would kick off the panel by going 
to Jenny and John, as the two non-executive 
directors on this panel who operate in the 
real world, so to speak. The first question 
is what does it really mean to be a director 
today; the sort of value that non-executive 
directors add and how they see the law.

JENNY SEABROOK 

In my terms, there are two attributes that a 
board member adds. Firstly, judgment, and 
that judgment is based on their experience 
on other boards and their business 
background, and is a very important element 
to bring to the board. The second element 
is their expertise in a particular area. When 
a chairman chooses a board, they choose 
people from different backgrounds to ensure 
they have the skill set to provide the right 
conversations and the right contribution 
at the board level. If you contribute both 
those factors, your expertise and your 
judgment, then you are adding value to 
the board. During the GFC, I certainly saw 
those skills relied on by management teams 
incredibly and board members stepped 
up in both those areas to ensure that they 

were standing behind the management 
and pushing them hard to achieve the right 
outcome for their shareholders. So those are 
the two areas, I think. If you just stand back, 
I think, for shareholders, board members 
are a sounding board for management, but 
they are also a test of what shareholders 
may expect as the outcome of the strategic 
process that a board goes through. 

TONY D’ALOISIO 

John? 

JOHN THORN 

I think insight is something that is particularly 
important in the value that directors can add 
to a board. It is always difficult to define what 
insight means, but I guess it is bringing the 
cumulative experience that you have had in 
your specific vocation – whatever that was 
– and also to use the cumulative knowledge 
that you have gained from working on other 
boards. It is a great privilege actually to work 
with boards in solving problems, and there 
is no shortage of them. The last couple of 
years have certainly put most boards right 
to the precipice in dealing with difficult 
issues, so being able to smell the smoke 
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under the doors and being able to bring that 
cumulative knowledge and insight – I think, 
also, the characteristics of persistence and 
being courageous enough to continue to ask 
questions when others might not be. I think 
they are some of the values – also, to keep 
management very focused on the task. It is 
so often easy to lose that focus when there 
are so many issues floating around. So – to 
keep the focus, to be persistent, and to not 
be dogged and totally insistent on your own 
views, but to listen to others and be able to 
come to what I would think is a good answer 
by working with teams of people to solve 
problems. 

TONY D’ALOISIO 

Just staying with the theme of that approach, 
to really concentrate on what matters – the 
strategic issues and adding value – what 
about the law and the amount of time? We 
hear a lot of talk that boards spend a lot 
of time on process compliance issues and 
do not have enough time for these issues 
because of the complexity of the law. Have 
either of you found that? What is your view 
about that ability to devote time? 

JOHN THORN 

Well, certainly I suspect that there is more 
time spent now on governance than there 
was in years gone by. Things have changed. 
There is no doubt corporate governance 
has lifted its game and there is no doubt 
boards are far more focused on corporate 
governance than they were, perhaps, 20 
years ago. I think the ASX guidelines have 
been an excellent contribution to that. A 
lot of effort went into getting that right. 
Stakeholders from right across the corporate 
business and regulatory community got 
involved and I think they have been a very 
big part of improving the lot of corporate 
governance. So, I don’t think it is the law so 
much. It is difficult if you are on the board of 

a national corporation and you are having to 
deal with various legislation across the whole 
country, which is quite diverse. I can only 
hope that in 20 years time we will see some 
improvement in that space. However, that is 
a difficulty and the legislation is quite difficult 
in different states and when you are running 
a national, if not global, business, that is 
quite a challenge. I don’t think the law itself 
though, Tony, has actually got in the way. 
The law has always been the law. Directors 
try to follow the law, obviously, where they 
can. So, I don’t think it is the law; I think it is 
the plethora of things that directors have to 
do which probably get in the way. 

TONY D’ALOISIO 

Jenny? 

JENNY SEABROOK 

Practically, board members spend most of 
their time on strategy and the key business 
issues that are ahead of them, rather 
than dealing with the minutiae of the legal 
requirements. Usually, with larger companies, 
there is quite a lot of support, who put you 
on the straight and narrow in terms of those 
requirements. The smaller companies are 
more exposed in that area and they really 
rely on external experts. However, generally 
I would say that board members have 
become more conservative over this period 
of time because of those extra imposts that 
may come back to them personally. Is that 
conservatism negative? Not necessarily, 
because usually there is a robust discussion 
around the table about that conservatism 
and whether it is appropriate at the time. 

TONY D’ALOISIO 

Is that conservatism in terms of law or is it 
conservatism in risk-taking and strategic 
decision making? 

JENNY SEABROOK 

It is in risk-taking vis-a-vis the law, I would 
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say. The law makes you consider things in a 
much more conservative light than perhaps 
you might, I would say, otherwise. 

TONY D’ALOISIO 

Ian, just following through, we have been 
talking about non-executive directors. Has, 
in fact, management moved too far to the 
non-executives in imposing obligations and 
issues on them that probably more properly 
belong to management? At the end of the 
day, the words ‘non-executive’ must have 
real meaning. What is your view on the split 
between non-executives and management? 

IAN RAMSAY 

I think we are probably at something of a 
crossroads regarding whether the community 
and sometimes Parliament expects too much 
of non-executive directors. Let me spend 
a couple of moments elaborating on that 
and some of these points will, in a sense, 
reiterate some points made by Bob Baxt in 
his paper. I will emphasise a couple of those, 
but let me also add a couple of new ones.

Certainly, I don’t think there is any doubt 
that we are in an era of new regulatory 
requirements and the pace of those 
requirements has never been quicker. That is 
a challenge for, in particular, non-executive 
directors. I will come back to this point that 
Jenny made also about the need for support 
and I will conclude with that. It is not just 
new legal requirements, it is also what we 
might call the soft law, such as the ASX 
corporate governance principles and various 
other guidelines that boards now need to 
take cognisance of. The influence from 
shareholders and proxy advisers, I think, has 
never been stronger, particularly as we see 
the growth of representative organisations for 
institutional investors. That is compounded 
by a government trend, whenever we 
see corporate collapses or, whenever we 
see governance problems, to empower 

shareholders as the first choice, as the first 
response. Now, that may be a good thing, it 
may be a bad thing, but we have to realise 
that the inexorable trend over some decades 
has been to give shareholders more and 
more power and more and more influence 
over board decisions. Now, as I say, in some 
circumstances, that can be quite a good 
thing. However, in some respects it may 
not always be a good thing, if shareholders 
do not take the time and effort to become 
informed, yet are given important decisions 
in relation to the board.

I should say, in passing, that we are 
doing some research at the University of 
Melbourne at the moment that compares 
shareholder rights in Australia to four other 
major countries – the US, the UK, France 
and Germany. Our research demonstrates 
that Australia has given shareholders 
more rights, more powers, than any of 
those other countries. So there is an 
important dynamic that board directors 
operate under in Australia compared to 
board directors elsewhere – namely, the 
regulatory framework is one that empowers 
shareholders more than any other country.

Heightened media scrutiny was touched on 
in Bob Baxt’s paper, not just traditional forms 
of media, but I think the growth of social 
media is really quite significant. We have 
seen developments in recent times where, 
with the growth of social media, people can 
pop things on a form of social media and that 
can affect the share price of companies. We 
have seen a number of instances of that. So 
that is a trend that we have never had to deal 
with until recent times. The need to grapple 
with more and more stakeholders, I think, is 
important.

The fact that the data tells us that CEO 
tenure is growing shorter is an issue for 
non-executive directors (NEDs), because 
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one of the big issues for NEDs, along with 
every board, is to ensure you have the right 
CEO. So the fact that statistics and data 
show that CEO tenure is declining is another 
issue for NEDs to grapple with. NEDs clearly 
are spending more time on the job and 
governance reports are telling them they 
should spend even more time. The well-
known Walker Report on financial institutions 
in the UK that came down in November 
2009 said that NEDs in major UK financial 
institutions needed to spend more time 
and appointment letters needed to actually 
specify what time should be spent.

I don’t want to spend much time on personal 
liability, except to reiterate one point: I 
was a member, and still am a member, of 
the Corporations and Markets Advisory 
Committee when we issued a report on 
derivative liability. Bob Baxt’s paper touched 
on this. It is a very important point. Situations 
arise where directors are made personally 
liable without any personal thought on 
their part, but because or as a result of the 
company itself breaching some law. Now, we 
don’t see the Commonwealth Government 
pass many of these laws and we really do 
not see much of it in the Corporations Act. 
However, state governments really have a 
lot to be held accountable for in this respect. 
There are so many pieces of legislation at 
the state level that impose automatic strict 
liability on company directors. The CAMAC 
report said at the time that this really was 
an extraordinarily worrying and negative 
trend. Talk about something that might 
impact upon causing directors to be very 
conservative. It has to be that sort of liability 
without fault. Bob Baxt does mention in his 
paper that although the state Attorneys-
General have tried to fix this, really it has 
been a half-hearted attempt. I think many 
people should really feel very strongly about 
that particular issue.

I will just conclude with Jenny’s point, which 
was despite new obligations on NEDs and 
what we might even call the governance 
tide going up and being permanently at a 
higher level, it is true that NEDs should be 
able to rely on highly qualified executives 
to, in a sense, assist and put in place the 
proper processes. What I would say, though, 
on this very important issue of delegation 
and reliance, which is essential for complex 
organisations and companies, is that the 
law is not as clear as we would like on this 
for NEDs, and delegation and reliance is the 
bread and butter of how NEDs work. The 
boundaries of reliance are not clear but, 
moreover, when we track the court cases in 
this area, courts are continually ratcheting 
up the requirements that directors need to 
prove in order to show that they reasonably 
relied on a member of the executive team. So 
it is a bit of a moving target at the moment 
in this important area. Of course, we have 
some important ASIC litigation – the Centro 
litigation – before the courts, that may tell us 
some more on this issue. So let me conclude 
by saying on this quite important issue that I 
do think we are seeing a disconnect between 
what members of the community think is 
reasonable to expect from NEDs, what 
Parliament sometimes thinks is reasonable 
to expect from NEDs and, in fact, what NEDs 
can reasonably deliver. 

TONY D’ALOISIO 

Belinda, following through, looking at non-
execs and the management, can we just talk 
about the chairman for a moment? Is there a 
special role for a chairman on boards that is 
different to the non-executive role and, vis-a-
vis, management? 

BELINDA GIBSON 

We at ASIC would say that there is an 
additional duty on the chairman. It is very 
clear that the chairman has a duty in chairing 
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meetings of a procedural kind to make 
sure that there is proper discussion. More 
importantly, it is his or her duty to make 
sure that the right matters are coming to the 
board and that the right papers and the right 
information is coming to the board. It doesn’t 
mean that they need to pre-vet papers or 
look at papers, but they have to be working 
with other directors to ensure that the key 
issues are coming through. The chairperson 
is the link to the chief executive and is the 
link to ensuring management does its job in 
bringing the key matters through. It is also, 
I think, to a greater extent, their obligation 
to ensure that meetings are effective and 
regular, that there is a fulsome discussion 
and that each director has a full opportunity 
to express their view and to have the right 
materials before them. It is for each director 
to ensure that they are happy with the 
materials before them as being sufficient. 
However, I think the chairman’s overarching 
role is to ensure that there is free-flowing 
discussion, that it is not just a pro forma 
discussion – ‘take that as read; move on’ – 
unless everyone is clear with that. 

TONY D’ALOISIO 

Quentin, if as a CEO you were listening to 
the discussion of the last four speakers 
and said, okay, well, there’s the role of the 
non-exec, the role of management, the 
role of a chairman – there are real issues 
– is there a way to cut through it all? It has 
been suggested that there could be greater 
guidance on what is the role of a non-exec, 
the role of a chairman, the role of executives. 
In other words, it could be codified in some 
way so that there is a checklist of things 
you need to do as a non-exec, there is a 
list of management’s responsibilities and 
this is what the chairman should do. The 
proponents of that view would see that as 
providing greater clarity. Is it possible? Do 
you have a view on whether that is possible? 

QUENTIN DIGBY 

The short answer is no, I don’t think it is 
possible, not to do it effectively. 

TONY D’ALOISIO 

Is that because you are a lawyer? 

QUENTIN DIGBY 

No. I certainly wouldn’t want to be trying to 
draft it. In reality, every company is different 
and every board is different. It will depend 
upon their composition. The interaction 
between management in one company – in 
fact, from one CEO to the next, and the 
chairman – can be different and it is what 
works for them. I think if you try to prepare 
some all-encompassing guidelines, you will 
end up with, dare I say it, some motherhood 
statement that would almost be stating the 
bleeding obvious and really would not help 
directors and non-executive directors that 
much. 

TONY D’ALOISIO 

But you have made good comments about 
how you saw the ASX corporate governance 
principles and the way they work. Could it 
work as an extension of those, for example? 

QUENTIN DIGBY 

Look, I don’t think so, I really don’t. I think 
that if you want to try and help directors and 
provide some comfort, you have to look at it 
from the other perspective and provide them 
with the comfort that if they approach it in 
a way that is diligent and honest, applying 
their skills, then they are not at risk. I would 
rather try and develop a safe harbour that is 
reasonable, with more generic application, 
rather than to try to do it from the other 
direction. 

TONY D’ALOISIO 

Any quick comments from the rest of the 
panel on that? John? 
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JOHN THORN 

I endorse Quentin’s comments. I think any 
kind of attempt to do that would end up 
with the classic tick-the-box type approach. 
There is any number of guidance out there 
already, starting with the ASX principles and 
the law; there is any number of assistance 
for directors as to what is required and their 
duties. There is no shortage of that. There 
are advisers all over the country who will help 
directors with what they think their duties 
should be. I think it would end up in a tick-
the-box approach, and I think that would be 
a very bad outcome. 

TONY D’ALOISIO 

Now I will take a question from the floor 
before I move to our next subject. Is there a 
question from the floor? 

REBECCA FARRELL 

Rebecca Farrell, company secretary at 
Westpac. We have spoken about the 
increases in regulation on directors and their 
responsibilities. At a more practical level, I 
would be interested in the views of the panel 
on the role of the company secretary in that 
space, in terms of assisting the directors in 
getting information up to the board; correct 
information, appropriate papers, et cetera. 

TONY D’ALOISIO 

Thank you. That is a very good question 
in terms of moving on. We have covered 
non-executive management and chairmen. 
The specific questions around the role of a 
company secretary and I guess that probably 
also goes for the general counsel as well. Do 
you have a view, Quentin? 

QUENTIN DIGBY 

I certainly do. I think for a large listed 
company that the company secretary’s role 
is pretty critical. James Hardie – one of the 
points that I would not necessarily disagree 
with is that role, especially when it is also 

in tandem with the general counsel role. 
This may just be my view, John and Jenny 
will possibly have a different view, but I feel 
non-executive directors, by definition, are 
entirely reliant on the veracity and quality 
of management reporting. The company 
secretary, when that role is being performed 
well, has a pretty critical role in that and 
because their direct reporting is not just to 
the CEO, it is also through the chairman 
to the board, and the board does have 
that added reliance and input. So I think 
Rebecca’s point is a good one. 

TONY D’ALOISIO 

Ian, did you want to add to that at all? 

IAN RAMSAY 

No, nothing to add. I think Quentin is 
right in terms of the essential role of a 
company secretary, particularly in complex 
organisations. My only quick comment is 
that where the courts have been moving 
– and Belinda touched on this – is to look 
at specific roles within companies now 
and work out what are the standards and 
responsibilities. Sooner or later we will move 
beyond James Hardie – which did make 
some comments about a company secretary 
in a very special situation, a company 
facing a transforming event – and look at 
what expectations the law says should 
be imposed on company secretaries and 
general counsel in a range of other sorts of 
settings. 

TONY D’ALOISIO 

Belinda, did you want to comment? 

BELINDA GIBSON 

I wanted to add another aspect of the role 
of a company secretary, not quickly to 
shove it into an area of legal liability but of 
responsibility – that is, the question of vote 
counting at shareholder level. Where is the 
interface between shareholders/voters and 
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the board? It is very much at the crunchy 
end of counting of votes. Certainly one of 
the areas we need to look at a little more, I 
think, is the level of scrutiny of the manner of 
vote counting and vote recording, and that 
will obviously be elevated with some of the 
changes that we have touched on today. 

TONY D’ALOISIO 

Now, I want just a quick view from the panel, 
perhaps starting with Belinda, as you have 
now been both on boards and at ASIC. Bob 
Baxt’s paper raised the issue whether it is 
actually getting too difficult to be a company 
director, given the sort of responsibilities 
involved, and is there evidence that, in fact, 
good people are not coming forward to put 
their names forward because of the liability 
issue? I would like to get the views of the 
panel on not only the large companies but 
also the middle-sized companies that our 
markets rely on very significantly to promote 
competition and put pressure on the large 
companies. Belinda? 

BELINDA GIBSON 

There are a large number of people who are 
willing to be directors and wanting to be 
directors – indeed, in the top 200, top 300. 
No doubt there would be any number of 
directors who would say, ‘Well, I said no to 
that company for a reason’ and it may well 
have been a very good reason. However, 
just as we expect directors to be risk aware 
in managing their companies, there will be 
certain companies with certain profiles, or 
whatever, that they will say, ‘Well, no, I’m 
not up for that proposition’. I guess, from 
the soundings I have done over the years 
as to where the liability setting is, there is a 
concern about liability; perhaps it is overdone 
in many instances. However, it is perhaps 
less of a willingness on the part of very, 
very experienced directors to go into the 
mid-tier companies and that is, perhaps, a 

loss of skill set that would be good to assist 
directors of the mid-tier companies in how 
they apply governance. 

TONY D’ALOISIO 

Jenny, did you want to comment? 

JENNY SEABROOK 

Yes. I think there are, certainly in my 
experience, a large number of former CEOs, 
and certainly former CEOs, of top pick, in 
terms of director skill set that a company 
would require, who are choosing not to go 
on boards, whether it be small, medium or 
large, because of the exposure. They are 
choosing to take advisory roles to unlisted 
boards or advisory roles to listed boards or 
take on government positions, where they do 
not have those personal legal liabilities. They 
have too much to risk as a result of that, 
in terms of their financial position. It is not 
reputation; it is their financial position that 
they are concerned about. 

TONY D’ALOISIO 

John? 

JOHN THORN 

I think the whole issue of liability is one that 
is not always focused on candidates’ minds 
when they aspire to a directorship. The 
whole risk/reward equation for directors, 
I think, is probably out of balance. In the 
past, I have heard a number of executives 
often be quite cynical about the rewards of 
non-executive directors, and taking all the 
care and all the risk and not much of the 
reward. So I think that is a small part of it. 
Most times on boards there are good times, 
but in many instances there are bad times 
and I don’t think people really focus on the 
bad times and the implications of that. The 
risks of personal, reputational and financial 
liability are increasing and I think that will 
discourage a lot of very good people from 
joining boards. As Jenny has said, a number 



40  Australian Securities and Investments Commission | ASIC Summer School 2011

of good chief executives have chosen to go 
into private equity and other areas, so I think 
that movement is happening. However, there 
is also a huge army of aspirants as well who 
will take their place. 

TONY D’ALOISIO 

Thank you. Now I will pick two questions, 
one to Quentin and then one to Ian. Quentin, 
I want to pick up this issue about whether it 
is possible to simplify the legal obligations on 
directors by dealing with the state legislation 
and the federal legislation, whether it is 
possible to narrow down the duties. As I 
understand, we have some 290 pieces of 
legislation that deal with directors’ duties. 
Under the Corporations Act, you have 
different duties under s180, you then have 
the insolvency trading duties and you then 
have the myriad of state legislation, which 
was the subject of your comment and Bob’s 
paper. Is it possible, as a matter of policy, to 
simplify this area? 

QUENTIN DIGBY 

Oh, I think so. 

TONY D’ALOISIO 

What will it take? 

QUENTIN DIGBY 

It would take… 

TONY D’ALOISIO 

Other than you as the Minister? 

QUENTIN DIGBY 

It would take a political will and willingness, 
which I think would be the most difficult 
aspect, because there was actually – as 
Bob’s paper points out – a meeting of the 
Council of Australian Governments that had 
at its heart trying to actually make progress 
on that very issue. The difficulty that Bob 
points out is that actually no progress 
was made. Look, it is hard enough for the 
Commonwealth Government and the state 

governments to work out health funding, 
which is a fundamental issue for Australia. I 
just don’t think director liability registers on 
their scale of priority. So, yes, it is possible. 
Is it going to happen? I am concerned at how 
long it will take, which is why there has to 
be some way of looking at it and tackling it 
another way. 

TONY D’ALOISIO 

Ian, picking up the defence and also Bob’s 
views and Quentin’s views about strict 
liability, is it possible? I guess, implicit in my 
question about business judgment and safe 
harbour would be probably that strict liability 
would not be in the regime. What is your view 
about strict liability and what is your view 
about safe harbour, and whether we can 
improve that across this myriad of duties? 

IAN RAMSAY 

Well, Tony, I partly explored my views on 
strict liability for directors in my opening 
comments. I think, as a member of CAMAC 
– they said it should only be used in the 
most exceptional circumstances, because 
our legal system is basically a fault-based 
system. So, a state parliamentary response 
that sees strict liability or derivative liability, 
in the context I am talking about, as an 
automatic response to a governance problem 
is really just a very worrying social trend. 
Really, progress has been limited on trying to 
haul back the state governments to a more 
realistic position.

On the issue of the business judgment 
rule, I see this as having little traction at the 
moment, except possibly in one area. Why 
do I say it seems to have little traction? One 
reason is you have so many new liabilities 
imposed at the state level. The debate about 
the business judgment rule has been about 
how we should amend the Corporations Act. 
A lot of the duties in the Corporations Act, 
by and large, work fairly well – things like 
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the duty of loyalty that ASIC prosecutes very 
successfully when there are loyalty issues. I 
think the issue really is about a more rigorous 
testing of when new liabilities are imposed, 
rather than trying to work out if we could 
amend the Corporations Act, which would 
not actually cover all of the liabilities at a 
state level.

However, if we just spend a couple of 
minutes at the Commonwealth level for a 
moment, there are a couple of quick points. 
One is that the courts, for several hundred 
years, have a principle that they will not 
review the merits of a business decision 
made by directors or officers where a proper 
process is followed. That general principle is 
a very good one, it is a very sound one. Why 
would we expect courts to have the business 
background and the expertise to review 
a good faith decision made by company 
directors, even if the decision turns out to be 
a poor one with 20/20 hindsight? However, 
the problem is that that principle now has 
very limited scope, although we still articulate 
it as if it is a wonderful principle. It has 
limited scope because of the myriad pieces 
of legislation that invite the courts to come 
in and review business decisions. There are 
plenty of examples of that.

A statutory business judgment rule was 
put in there some years ago, largely at the 
insistence of company directors, that really 
has virtually no life. It applies only to the 
duty of care, the standards for directors 
to meet are extraordinarily high and, quite 
perversely, and it is being used more 
successfully by insolvency practitioners than 
any company director. I assume that was 
never the intention of Parliament. This is only 
because the definition of ‘officer’, to which 
the business judgment rule applies for this 
purpose, includes insolvency practitioners 
when they come in and are acting on behalf 
of creditors. It really is a bizarre world 

when the statutory business judgment rule 
designed to protect directors has not proved 
to be any viable protection to directors and is 
protecting insolvency practitioners.

We might see some traction, though, on 
this important issue of company work-outs. 
I think there are some good arguments 
that directors may need some additional 
protection to engage in a work-out based on 
proper expertise, proper reliance on experts 
coming in to assist them and to give them 
some protection from the insolvent trading 
rules in this area. So if we see any traction at 
all, it will only be in very limited areas where 
I think we need some good evidence as to 
whether or not directors might be too easily 
going into voluntary administrations. The jury 
is out on that one, but I see little scope for a 
broad-based business judgment rule. 

TONY D’ALOISIO 

Jenny and John, from your point of view, 
would it be advantageous to try to codify the 
law and to try to codify these defences into a 
simpler format? 

JENNY SEABROOK 

Well, I think it is hard to understand what the 
law says anyway, so if anyone is going to put 
it into plain English, that is a good step, in my 
book. I said this to Ian and he said, ‘Good 
luck’. 

TONY D’ALOISIO 

John? 

JOHN THORN 

I could only endorse those comments. 
You could try, and any progress would be 
good, but I am not sure we will see it in the 
immediate future. 

IAN RAMSAY 

I heard a wonderful line from a judge that 
talks about parts of the Corporations Act 
on what should really be a simple thing, 
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transferring shares in a private company – 
which happens every minute of the day in 
Australia – and he refers to the very recent 
judgment of the Federal Court as ‘clear 
as mud’. So, I can understand directors 
having real problems grappling with some 
parts of our legislation when even judges 
have difficulty understanding some of the 
provisions in our legislation. 

TONY D’ALOISIO 

Belinda, do you have a view on the 
codification issue? 

BELINDA GIBSON 

For a business judgment rule? Speaking 
personally, I think the provisions in the law 
need to be more systematic and clearer. It 
should not be different if it is a prospectus 
than if it is some other document.

Could I just say on the code of conduct 
issue, which we touched on earlier, that 
CAMAC – of which I am also a member 
– looked at the question of whether there 
should be a code and decided, ultimately 
– for all the reasons that were articulated 
here – there is not a lot of merit in a code. 
However, if someone wants to see what 
the rest of the world is doing and what 
might be the content of a code, that report 
is quite a useful summary of a lot of things 
and a lot of approaches. The whole world is 
grappling with this problem about directors’ 
responsibilities. It is perhaps a little more 
pointy here because of the shareholder rights 
proposition and the litigation proposition that 
seems available here. 

TONY D’ALOISIO 

Quentin, do you want to make any 
comment? 

QUENTIN DIGBY 

Just one thing: I think, with time and effort, 
Parliament can come up with legislation 

in the Corporations Act that really does 
resonate. A classic example is the work 
that was put in on the buy-back provisions. 
They have stood the test of time, right down 
to using a table that was actually part of 
the definitive legislation. As I understand it, 
the amount of effort involved was probably 
considered too much but I, as a user of the 
law, have to tell you that it is fantastic, when 
you compare it to what is happening now. A 
classic example is s254T, which was meant 
to increase flexibility. I tell you, there is not a 
major law firm that, within its own ranks, can 
agree on what the new s254T will let you do 
in terms of returning capital. It is almost as 
if Parliament has thought: ‘we will just stick 
it in’. 

BELINDA GIBSON 

Dividends, I should say. Section 254T is 
about dividends. 

QUENTIN DIGBY 

Correct. Sorry. So I think they can do a lot 
better than they have been doing and they 
have proved it in the past, because that buy-
back legislation is fantastic. 

TONY D’ALOISIO 

One question from the floor for you, Quentin. 
Given the important role of proxy advisers, 
should they be subject to a greater level of 
regulation? 

QUENTIN DIGBY 

Oh, that is hard because, I don’t want to 
suggest that they have done anything wrong, 
and the way in which they provide a service 
to the institutions actually relies on them 
being lean, mean and efficient. If you put 
regulation on them, what are you regulating? 
They are acting with the best will in the 
world. I would just rather they step back 
and make sure that they are playing more 
of a listening, judging role, rather than trying 
to lead the corporate governance domain, 
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because they have enough on their plate as 
it is. 

TONY D’ALOISIO 

Jenny, you have equal time of reply. 

JENNY SEABROOK 

Well, I actually think there should be a 
responsibility on these groups to actually 
engage with companies rather than just 
make a decision before they engage. So 
often they have said, ‘We are voting this 
way,’ and they actually have not even had a 
conversation with the company about why 
the company has gone a certain route. So 
I despair at times. Also, sometimes it is the 
talent pool. It is because they do not have 
enough people to actually get it through the 
companies and then you actually have to 
say to the shareholder organisations that 
are delegating these voting responsibilities 
to them, ‘Perhaps you need to take it back’, 
because they are not being rightly fulfilled 
where they sit at this point. 

TONY D’ALOISIO 

Ian, executive remuneration, do you want to 
briefly comment on where that is headed and 
what you think? 

IAN RAMSAY 

Sure, very quickly, Tony. I think if there is 
one issue that has been on the governance 
radar as long as I have been around, it is 
remuneration. However, in fact, the level of 
debate on this and the level of change have 
never been as much as we are seeing at the 
moment. We started in the late 1990s with 
disclosure of the top five. We moved then, of 
course, to the advisory vote on remuneration 
in 2004. The ASX has played a role and a 
very constructive role, I should say, through 
Principle 8 of their principles.

There was law reform on termination 
payments in 2009, which was well 

intentioned but very difficult to implement in 
a number of areas and showing the need for 
more careful consideration.

However, where we are now, of course, 
is a lot of stuff on the proposed list of 
government. We have, most controversially, 
the two-strike proposal that is being 
vigorously debated out there at the moment. 
For those of you who perhaps are not across 
all of the details, in year one if you get a 25% 
vote against, you need to address that in 
some way in your annual report; tell them 
whether you have changed or not. Year 
two, if you get a 25% plus vote against the 
report, then you are really in deep water 
because you need to have a resolution as to 
whether there will be a board spill. So that 
has really ratcheted up the debate because 
we have moved from an advisory vote – and 
I should say, by the way, that I have tracked 
the advisory vote. I have had a strong 
interest in it, as have many people in the 
room. There have been many constructive 
outcomes from that, I think we could say, 
in terms of improving dialogue between 
a number of boards that did have some 
problematic remuneration problems and their 
big institutional investors. The two-strike 
rule has a very hard edge, though, and that 
explains the intense debate about the current 
proposal.

The government also has a clawback 
discussion paper out there at the moment. If 
a company has material misrepresentations 
in its financial statements, the prospect of 
clawing back remuneration is a proposal 
that is being discussed at the moment. 
CAMAC has come up for a number of 
mentions today, and Belinda and I are both 
members. It has a current referral to look at 
the framework for determining remuneration 
and an issue where I think there is quite 
a lot of agreement, which is disclosure of 
remuneration. If you speak to a lot of well-
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informed directors, who are experts, they will 
tell you they have difficulty understanding 
a number of remuneration reports at the 
moment, albeit that those remuneration 
reports have had a lot of energy invested in 
them. If we are to empower shareholders 
even more to move beyond the advisory 
vote, to actually say sorry, now the ball 
game is one where the board might have 
an entire spill vote, then it is imperative that 
disclosure of remuneration be right, be clear, 
be concise, be appropriately targeted so that 
shareholders make an informed vote. We do 
not have that right at the moment. 

TONY D’ALOISIO 

I know that is a whole subject and we are 
now out of time. I will finish by putting a 
general question to each of you; that is, the 
theme of the conference has been 20 years, 
so 20 years from now, what will the lot of 
directors be like? What will have changed, if 
anything? John? 

JOHN THORN 

I think the lot of directors probably will 
change. A lot of the discussion this morning 
has indicated that. Whether we have any 
safe harbour legislation – I would like to 
think we would, which might take some 
of the pressure off. We can only hope that 
progresses. I think the advent of social 
media, and the way that is starting to 
change the way the public think and the way 
communication can move so quickly, will 
be an area that boards will have to get right 
across, because it will change the dynamics 
of how companies communicate with all their 
stakeholders. So that will be a big factor in 
the next 20 years. Apart from that, I think, 
listening skills and very good communication 
skills and the normal skills that we talked 
about earlier, they will not change. 

TONY D’ALOISIO 

Jenny? 

JENNY SEABROOK 

I actually think that maybe perception will 
become reality, in that the non-executive 
board member will become an advisor rather 
than a director, and management will have 
to step up in terms of legal responsibility. I 
know that might be quite controversial but 
that is the reality of how people operate 
in business and if that is the reality, then 
we should convert it into how people run 
companies. 

TONY D’ALOISIO 

Ian? 

IAN RAMSAY 

We will see more diverse boards, and 
that has to be a really good thing. We will 
continue a trend for boards to look for more 
targeted expertise and perhaps place a little 
less emphasis on just independence per se, 
and focus more on the need for expertise to 
do an ever more demanding job. 

TONY D’ALOISIO 

Belinda? 

BELINDA GIBSON 

I think that there will be more focus on 
dialogue with stakeholders, which will mean 
the shareholders, than there will be on 
disclosure. Now, continuous disclosure is 
one aspect of that; another is just explaining 
the company’s position. Social media will 
change that. You will get shorter, sharper 
messaging. There will need to be some 
more efficient, effective communication 
with stakeholders once the media enables 
that. So, I think we will see a change in the 
manner of dialogue. 

TONY D’ALOISIO 

Quentin? 

QUENTIN DIGBY 

Well, I actually really like Jenny’s point. 
I could see that unless there is a greater 
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understanding and directors feel that 
there is a greater understanding, and 
then consequences of that in the eyes of 
Parliament around what the role of the non-
executive director is – and ASIC, I would be 
quick to say, has really nailed this, I think, 
for the last five or six years. APRA was a bit 
slower, but Parliament is just not there. So, if 
that does not happen, directors will have to 
find a solution for themselves and something 
like that is not out of the question. Otherwise, 
why go into the public sphere when private 
equity and private ventures avoid a lot of 
disclosure issues and a lot of limitations that 
are artificial? 

TONY D’ALOISIO 

Thank you. That brings an end to this 
panel session. Quentin, can I thank you for 
stepping in at such short notice and for an 
excellent presentation. Could I also thank 
John, Jenny, Ian and Belinda for coming 
forward and expressing their views so 
directly and forthrightly. I think this sort of 
debate is extremely important. Certainly 
the area of corporate governance has been 
important for ASIC, and I think in the Summer 
School of two years ago we raised these 
issues. I think, with the benefit of two years 
development, we are raising them again. We 
see it as an important continuing debate that 
we need to have in the broader community. 
It is not strictly regulatory, because that is 
our function, but these are important policy 
issues for corporate governance in Australia. 
Please join with me in thanking our panel.
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Session 2: The new market landscape – 
integrity, supervision and competition
Moderator: Martin Wheatley, Chief Executive Officer, Securities and Futures Commission, 
Hong Kong

Welcome to session 2 of the ASIC Summer 
School: The new market landscape – 
integrity, supervision and competition. We 
heard earlier about corporate governance 
and some of the difficulties faced by 
directors, their accountabilities and how they 
interact with shareholders.

Of course, at the core of our whole capitalist 
model is the nature of the relationship 
between a company and its shareholders. 
However, in this section we will talk about 
market infrastructure and trading issues. 
Many, many things are changing very, very 
fast in this space. We talk a lot now – not 
just here in Australia, but around the world – 
about the model of exchanges. What models 
should they be? How should they evolve? 
Are mergers between exchanges good? 
What safeguards do you need for a local 
market?

There is a lot of discussion about trading 
itself; different forms of trading, high-
frequency trading. It is fascinating, when 
you think of the session we just had – and 
we talked about the important relationship 
of a company and its directors with its 
shareholders – if you then look at the fact 
that high-frequency trading, by some 
estimates, represents 60 to 70% of the 
US market. One particular high-frequency 
trading firm told me that their average 
holding period for a company was seven 
seconds and they never hold a position 
overnight. So, how do companies and 
directors interface with shareholders who 

hold their share position in a company for 
seven seconds? It is not easy.

Fortunately, today we have Carole 
Comerton-Forde to speak to us. Carole 
is a leading authority in many of the 
micro structure issues that we will be 
discussing. Carole is Professor of Finance 
at the Australian National University. Her 
research is very much in markets’ micro 
structure, with a focus on market liquidity 
and competition between markets. Her 
work has been published in many academic 
journals, including the Journal of Finance 
and the Journal of Financial and Quantitative 
Analysis. The way we will run this session 
is Carole will present to us first and take 
us through many of the issues that I have 
briefly outlined. Then the panel will come up 
and discuss those issues, so I will introduce 
the panel when we come back to the stage. 
Firstly, let me hand you over to Carole to give 
us the presentation. Thank you very much. 



The Australian market – how has the terrain changed? 47

The Australian market – how has the terrain 
changed? 
Professor Carole Comerton-Forde, Professor of Finance, Australian National University

Thanks, Martin. As Martin said, I have been 
studying market structure for quite some 
time and despite all that focus, when I talk 
about development in financial markets, I 
often find it difficult to know where to start. 
There is somewhat of a chicken and egg 
problem. Many of the issues in financial 
markets and the recent developments we 
have seen are very closely linked, so it is 
difficult to know what drives what.

Rather than trying to focus on the 
sequencing of events and the cause and 
effect of those things, all I want to do today 
is look at some of the common issues across 
global markets that have been occurring, the 
trends in the way people trade and the types 
of traders in markets, and see how that might 
influence the Australian market or give us an 
understanding of what might happen in the 
Australian market.

The key issues I want to talk about are the 
regulatory changes that have happened in 
global markets, new trading venues that 
have arisen and the fragmentation that has 
occurred as a result of that, and the very 
significant technological changes in markets 
which have brought with them the new types 
of traders, the high-frequency traders that 
Martin mentioned. At the same time, we 
have seen consolidation across borders in 
markets. Overall, I will try to give you a sense 
of what sort of impact that has had on the 
quality of our financial markets. Then I want 
to turn to the Australian market.

The Australian markets have a long history 
of innovation and being leaders in the 
market. Australia was one of the leaders 
in terms of automation of the markets and 
demutualisation of its markets. On many 
of the issues that I am talking about today, 
though, the Australian market is lagging. 
We are four or five years behind what has 
been happening in the rest of the world. 
The benefit of that is we can see what has 
happened, how things might develop and 
how we might change our approach to 
financial markets in order to avoid some 
of the unintended consequences of those 
changes. I also want to talk about what 
changes are likely in Australia and think 
about some of the implications for investors 
and also for the regulator.

The late 1990s and early 2000s saw a 
very significant trend in world markets for 
exchanges to demutualise and go public. 
That had a very strong effect on the way 
that exchanges conduct their business. 
Obviously, as for-profit entities, exchanges 
needed to look for new growth opportunities. 
That led to the round of mergers that we 
saw in the mid-2000s. We saw the trans-
Atlantic mergers of Euronext and New York, 
NASDAQ and OMX, and a change in the 
exchange landscape.

At the same time, though, we saw some 
major regulatory changes. Both the US and 
the European regulators had a major push 
towards increasing competition in markets. 
The two approaches were very different.
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In the US, the Regulation National Market 
System (Reg NMS) had some fundamental 
impacts on the market. Off the back of two 
major scandals in the two large duopoly 
markets, the NASDAQ and the NYSE, the 
regulators needed to change the way the 
markets operated. Some academic research 
in the mid-1990s showed that market 
makers were colluding and not offering the 
best prices to investors; so the regulators 
opened up that market to competition by 
introducing order-handling rules, which 
changed the way investors participated in 
the market. That led to a rush in development 
of alternative trading systems and electronic 
communication networks (ECNs). Those new 
entities were very successful – so successful, 
in fact, that the NYSE and the NASDAQ 
acquired the most successful ECNs. So, 
again, we had reconsolidation of the market.

Then came Reg NMS. The most important 
component of that regulation was what is 
known as the order protection rule or the 
trade-through rule. That means if a market 
displays a better price, orders need to go to 
that market. Investors are not given a choice 
about where they transact; they need to 
transact in the market with the best price. 
That created opportunities for new entrants, 
and a number of large market participants 
set up their own markets to compete with the 
incumbent exchanges.

Two of the most successful markets, BATS 
and Direct Edge – which I will talk a little 
more about later – are probably names that 
many of you have not heard. Even many 
investors in the US have not heard those 
names either. Despite that, BATS and Direct 
Edge now represent, together, about 25% 
of trading in the US market. They are very 
significant players in the market and they 
both now operate as listed exchanges.

In the European markets, the regulators took 

a very different approach. It was a much 
more principles-based approach. Investors 
can choose where they want to trade, but 
brokers need to demonstrate to their clients 
that they are achieving the best outcome for 
their clients.

In Europe we also saw a proliferation of new 
trading venues, known as multilateral trading 
facilities and systematic internalisers. If we 
look at the US market, there are now over 40 
different trading venues; in Europe, we have 
over 100 different trading venues. There is 
massive fragmentation of those two markets.

I think this chart says a lot about what has 
been going on in the US markets (see slide 
4). The blue line is the French market, the 
red line is the UK equity markets, the grey 
is the German market, the black is the New 
York market and the green is the Canadian 
market. This shows us the fraction of market 
share in trading activity that is held by the 
incumbent exchanges since the introduction 
of competition. Close on the right-hand side 
of the axis is zero, so the point at which the 
market started to face competition, and the 
axis shows the number of months since 
the introduction of competition. You can 
see that in less than two years since the 
introduction of competition in these markets, 
the incumbents lost somewhere between 25 
and 50% of their businesses, in terms of their 
trading activity, so a very, very substantial 
change.

As I said, the green line is the Toronto 
Stock Exchange (see slide 4). The Toronto 
market is perhaps the market most similar to 
Australia in terms of the size of the market, 
the nature of the companies that trade 
there and the level of concentration of the 
market. I think, initially, many participants 
in the Canadian market thought there was 
no place for competition and the market 
was not big enough to sustain competition 
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between markets. Clearly, the result shows a 
very different picture. TSX has lost almost a 
quarter of its market share.

I think this serves as a very valuable thinking 
point for the Australian market. For people 
who think the introduction of competition 
and the changes in the Australian market 
will not have a significant impact, I think 
this empirical evidence from other markets 
suggests quite a different story. We are 
certainly in for very significant change.

The ASX is probably better positioned than 
a lot of the incumbent markets. The LSE and 
New York, I guess, were the slowest markets 
to change and have had the most significant 
impact on their businesses. I will talk more 
about the ASX later.

Why have these new entrants into the 
market been so successful and what sort 
of dimensions are they competing on in the 
trading space? Like any good competitive 
market, I guess, the markets have competed 
on price. There has been very aggressive 
pricing from the new entrants in the market. 
Trading fees globally have come down quite 
substantially.

In addition to the reductions in fees, we 
have seen innovations in the ways in which 
markets charge for their services. We have 
seen the introduction of maker-taker pricing. 
That means that exchanges charge different 
fees to people who are providing liquidity to 
the market and those who are taking liquidity 
from the market. So, limit orders versus 
market orders are charged different amounts.

The standard model is that people providing 
liquidity are paid a rebate for that service and 
people demanding liquidity are charged a 
fee for that service. However, we have seen 
all sorts of innovation where that model is 
reversed and demanders are paid a fee for 
demanding liquidity. We have even seen 

in at least one case that BATS in the US 
inverted their pricing to a point where they 
were losing money on every trade. They were 
paying a larger rebate to liquidity providers 
than they were charging for people to trade 
in the market. You might think that sounds 
like a pretty crazy business proposition and, 
clearly, it is in the longer term. However, if 
we look at the ownership structures of these 
markets, we start to get a better picture of 
why that sort of model is perhaps put in 
place. I will come back to the ownership 
structure in a moment.

I will just mention segmented pricing. 
This competition on pricing is so intense, 
particularly in the US, that we have seen 
even the incumbent markets offer multiple 
exchange platforms and multiple pricing 
models. The New York Stock Exchange, 
for example, offers different trading pricing 
on their classic market, on NYSE Arca and 
on NYSE Amex, so trying to cater to the 
different needs of different types of traders. 
Obviously, that is catering to different niches 
of investors, but it means you have quite 
segmented order flow in terms of knowing 
which type of orders are going to which 
markets, which creates other potential 
issues.

On the ownership structure, essentially, what 
this shows is the evolution of the market 
share of BATS, so the US trading market 
(see slide 6). You can see a very rapid 
growth in the BATS market share. Each one 
of those dots is where a significant market 
player – GETCO, for example, being one 
of the largest high-frequency trading firms 
in the world – became an owner of BATS. 
At each point along that curve, more and 
more participants were being engaged in 
the ownership of BATS; therefore, creating 
incentives for them to send their order flow to 
that market.
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There are perceived to be two critical points 
in the evolution of a new market. The first is 
the 5% threshold. That is the point at which 
smart order routers, the technology which 
has been used to send orders to markets, 
start being pointed at the new venue. So, at 
5% of market share, that begins to happen. 
At 10% market share, the buy-side firms – 
the investment managers – realise that they 
need to start looking at that venue and more 
order flow is sent to that market. You can see 
in the early days, before BATS got to that 5% 
threshold, that the ownership incentives they 
were providing to their participants were very 
significant motivators for gathering market 
share. We see similar sort of behaviour 
with Chi-X, in Europe, where they provided 
equity ownership to participants who were 
executing large volumes in their market. The 
other very significant driver of the success of 
these new markets has been technology and 
low-latency trading. That is a very significant 
issue, so I will come back to that in a bit 
more detail later.

Generally, the new entrants came into the 
market with much faster technology than 
the existing markets were offering, and that 
attracted new types of traders to the markets 
and generated additional trading activity in 
the markets. The other thing the new entrants 
have brought is significant innovation in the 
trading models they are offering. The range 
of ways in which people can interact in 
exchanges has changed significantly. There 
has been development of new order types. 
Investors can place hidden orders, pegged 
orders, flash orders, and all sorts of other 
types of orders. Generally, these things have 
been ‘good’, in that they have created ways 
for investors and traders to manage their 
trading processes and manage their trading 
costs.

However, in some instances – and the 
flash order in the US market has been one 

example – they have been quite problematic. 
That particular order type was designed to 
selectively give high-speed traders access 
to orders that the rest of the market could 
not access. Clearly, there is an issue with an 
unequal access approach in the market and 
the regulator has stepped in to address that. 
These innovations in trading are very good, 
but there is a need to keep abreast of how 
those changes are evolving and changing the 
market.

In addition to the exchange-type trading 
models, there have also been completely 
new trading venues. Dark pools and 
internalisation engines have grown quite 
substantially. Although ‘dark pools’ is, I 
think, quite a sinister-sounding name, dark 
pools play a very important role in markets. 
Traditionally, dark pools have been aimed 
at facilitating trading for large institutions 
to execute large blocks of stock. It is a way 
for them to trade those large lines of stock 
without revealing information to the market 
and, therefore, reducing their costs. The 
evolution of dark pools, though, has changed 
quite substantially. There is now the full 
spectrum of trading models on dark pools.

At one end we have markets like Liquidnet, 
which operates in Australia, and Pipeline, 
which operates both in the US and Europe. 
They offer facilities only for block traders, 
so only block traders can interact with one 
another. At the other end of the spectrum, 
we have GETCO’s dark pool, which is really 
just for high-frequency traders to interact 
with order flow in the market. They have 
varying benefits and costs to the market, 
which I think regulators need to look at very 
carefully.

Internalisation engines are essentially about 
brokers retaining the order flow that they 
have within their own pool and executing 
their orders between their clients, without 
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sending the orders out to the market to 
support the price formation process, which is 
potentially much more problematic.

Just quickly, I have some stats on the US 
(see slide 8), in terms of how these different 
trading models have evolved. Over the last 
two years, so ending in December 2010, the 
level of non-transparent trading – meaning 
orders are being executed without any 
information being displayed to the market 
before that occurs – has close to doubled. It 
has gone from 17% to 30%, an increase in 
both the proportion of trading done in dark 
pools and the proportion of trading being 
internalised.

A lot of that internalisation order flow is in 
retail investor order flow. That order flow 
is not making it into the public market, it is 
being internalised within broker’s books. 
This potentially has an impact on the price 
discovery process in the market. If you 
remove 30% of the trading activity from the 
market, what is left in terms of the evolution 
of price discovery has, perhaps, changed. 
As a result, a number of regulators around 
the world, including ASIC, have proposed 
models to try to deal with this growth in 
non-transparent trading. One of the options 
that has been proposed by ASIC is providing 
a limit on the size of trades before they 
can go into the dark. A number of other 
different approaches are being proposed by 
regulators around the world, and I expect 
that we will see some changes in that area in 
the next 12 months or so.

I think, at a minimum, regulators need 
to be able to monitor the evolution and 
development of these dark pool trades. In 
the US, trades which are done in dark pools 
are not printed in any public way where 
the regulator can see where the order has 
been executed. They know the trades have 
occurred, and the price, volume and time of 

the trade, but they do not know where they 
have occurred. Clearly, that creates issues 
in terms of regulation and supervision of 
those markets, and those issues need to be 
considered and addressed.

My final point on the new entrants is that 
it is not just in trading that we have seen 
new entrants, in Europe there has also 
been significant competition in clearing. 
The competition on clearing fees and the 
reductions in clearing fees in Europe have far 
surpassed the trading benefits. The benefits 
of competition in clearing have been very 
large for the industry.

Moving on then to the issue of technology, 
which, as I said, has been a major driver 
of change in the markets. Both the new 
entrants and also the incumbent exchanges 
are increasingly offering low-latency trading 
systems. In the old days, people used to talk 
about a trade taking one or two seconds 
to transact, then we started talking about 
milliseconds and now microseconds. It is just 
very, very rapid trading. Hand-in-hand with 
that are co-location facilities. Traders can put 
their boxes next to the exchange boxes to 
speed up their trading processes.

All of this has led to the development of a 
new class of trader: high-frequency traders. 
Some would say they are not really a new 
class, they have just grown more, their 
strategies have become much more timely 
and they have shorter time horizons. It is 
important to point out that high-frequency 
trading is not a strategy in its own right. 
High-frequency trading captures a whole 
spectrum of different types of trading 
strategies, ranging from electronic market 
making, statistical arbitrage and all sorts of 
other activities. The thing that high-frequency 
traders all have in common is their strategies 
only work in very short time horizons. As 
Martin said, the average holding period is 
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measured in seconds, not in days or weeks 
or years. Typically, high-frequency traders 
aim to go home at the end of the day holding 
no inventory.

Because high-frequency traders are taking 
such short-term positions, they need to send 
lots and lots of orders to the market and they 
are also managing their risk in very short 
time horizons. If the price moves, they need 
to adjust all of their orders in the market. 
That means there is also a big increase in 
the message traffic being sent to markets. 
So, the technology burden in markets has 
very substantially increased for participants 
in markets, market operators and also for 
regulators.

There is a lot of criticism of high-frequency 
traders and the global media seems to be 
focused on attacking high-frequency traders 
and the evils of high-frequency trading. I 
will mention some reasons why they are 
perceived to be negative. Firstly, as Martin 
said, they have become quite dominant 
traders. In the US, it is estimated that they 
represent between 50 and 60% of all trading 
activity. In the UK, the number is estimated 
to be about 35%. However, if you look only 
at the exchange-traded displayed markets, 
their fraction of trading is estimated to be 
75%. So, they are very, very pervasive in 
markets and, therefore, people perceive 
their impact to be very significant – and 
their impact is, in fact, very significant. The 
criticisms include things like: ‘they cannot be 
adding value if they are only in the market for 
seven seconds’; ‘they need to be taking a 
longer-term view’.

Various proposals are being discussed out 
there in the markets about ways to restrict 
high-frequency trading activity. These range 
from the introduction of a transactions tax 
to reduce the potential for traders to make 
quick profits; imposing a minimum order-

resting time, so if you send an order to the 
market, it needs to be there for at least one 
second; restricting the order-to-trade ratio, 
that is, restricting the number of orders 
that I can send to the market relative to the 
number of trades that I execute.

All of these things seem rather arbitrary 
and, perhaps, who are we to judge that a 
one-second resting time is better than a 
two-second resting time, and if two seconds 
is better than one second, then why not an 
hour? You can see that very quickly we start 
getting into quite a silly situation.

A lot of the criticism of high-frequency 
trading stems from the ‘flash crash’ of May 
last year in the US. People have had the 
perception that the flash crash was caused 
by high-frequency traders. It took a long time 
to get the evidence but when the FCC and 
CFTC finally released their report, there really 
was no evidence to suggest that the flash 
crash was caused by the high-frequency 
traders and, perhaps, the concerns about 
their role are somewhat misplaced.

Despite all the very negative anecdotal 
evidence, the academic evidence on high-
frequency trading and the role that it plays 
in the market is really quite positive. There 
is very strong evidence that it tightens the 
spreads in markets, increases the trading 
activity, lowers the cost of trading, and there 
is very little evidence that they contribute to 
the volatility in markets. However, I am sure 
that issue will be debated by the panel.

Set against the backdrop of this massive 
fragmentation in markets and lots and lots of 
new entrants into the market, we also have 
consolidation going on. You could describe 
the events of the last month or so, I guess, 
as merger mania. As I mentioned before, 
back in the mid-2000s there was a flurry 
of consolidation with NYSE and Euronext, 
NASDAQ and the Nordic markets, and so 
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forth. We are now in the midst of another 
potential consolidation of exchanges. We 
have the possibility of the LSE group merging 
with the TMX group, and the possibility of 
NYSE Euronext merging with the Deutsche 
Boerse, which would be two very substantial 
and significant global markets. They both, 
obviously, face a range of regulatory hurdles, 
including national sovereignty issues.

The other potential consolidation that 
probably appears more likely at this point 
is the merger of Chi-X Europe and BATS 
Europe. Those two new entrants in the 
market are potentially coming together. They 
both already have a substantial market share 
but, together, they would represent quite a 
significant grouping of trading venues.

These mergers are clearly being driven 
by the need to grow and make profits. 
The fragmentation and competition within 
the trading domain of exchanges has 
put significant pressure on the margins 
earned from trading, so there needs to be 
opportunities for other growth. Growing your 
trading margins requires a scale business, 
so the more trading you do, the better your 
ability to make money from that business. 
However, exchanges are also looking for 
other sources of revenue. The vertically 
integrated businesses, exchanges that offer 
more than just trading services but also 
offering clearing and settlement services 
and data services, are quite attractive 
propositions in mergers.

Of course, we also have the possibility of the 
ASX–SGX merger. I will come back to that 
when I talk about the Australian market.

All of these very significant changes are 
going on. How has that affected the quality 
of the market? How has it affected the way 
in which people can trade? Are institutions 
paying more or less to trade in the market? 

The timing of competition 

MiFID, in Europe, was introduced in 
November of 2007 and the major changes 
associated with Reg NMS, in the US, were 
introduced in mid-2007.

Clearly, the timing is quite unfortunate in 
terms of getting a clean understanding of 
what has happened to market quality. The 
financial crisis obviously led to massive 
volatility in markets, making it difficult to get 
a true sense of how competition has affected 
the market. But, of course, there is still a 
bunch of academic research that does try to 
tap into and understand how competition has 
affected the markets. Largely, the results are 
positive.

A study of the introduction of competition 
into the Dutch stock exchange found it 
resulted in lower spreads and increased 
depth (see slide 12). O’Hara and Ye (2010) 
look at whether stocks which are fragmented 
in the NASDAQ and the NYSE have better 
or worse liquidity. Their answer is that more 
fragmented stocks have lower spreads, 
faster execution times and more volatility 
but the prices follow a random walk more 
closely. The last two studies there (see slide 
12) look at the introduction of Turquoise 
into 14 European markets, and Menkveld 
(2010) looks at the launch of Chi-X in Europe. 
Both find significant improvements in the 
cost of trading following the introduction of 
competition.

Also, obviously, as I mentioned before, the 
development of competition on exchange 
fees has led to very significant reductions 
in exchange fees, although they are quite a 
small fraction of the total cost of trading.

While the overall picture is positive, a number 
of questions have been raised about how all 
of these developments have affected market 
quality. Many people will say, ‘well, it is not 
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good enough to just look at spreads; high-
frequency traders may have brought down 
spreads but if I can only trade 100 or 1000 
shares at that spread, what good is it to me? 
I need to be able to trade in large size’. It is 
important to look beyond the spreads to get 
a sense of what is going on in the market.

In the US particularly, there has been lots of 
discussion of this notion of toxic liquidity. 
Toxic liquidity is the idea that the risk of 
adverse selection is very high. So, the risk 
of me putting an order into the market and 
trading with someone who is more informed 
than me is very high, and I do not want to 
trade in a toxic market.

The reason there is discussion about toxic 
liquidity in the US market is the growth 
in high-frequency trading. Lots of high-
frequency traders coming into the market, 
who obviously have skills and tools to ensure 
that their trading is efficient, combined 
with the shift of trading to dark pools and, 
in particular, the internalization of retail 
order flow, means that what is left in the 
exchange markets tends to be very informed 
and potentially toxic trading. It is creating 
disincentives for both large institutions and 
retail investors to send their orders to the 
exchange markets.

There are also issues about price discovery 
and transparency. So, if there is a significant 
shift in activity into dark pools, the price 
discovery process and the evolution of 
making sure that valuations are correct in 
markets is perhaps called into question. 
The new market structure, if you want to 
call it that, works very well for large, liquid 
companies. It is less clear whether it is 
beneficial for the small-cap and mid-cap 
stocks. They do not get the attention of the 
high-frequency traders.

There are challenges in terms of attracting 
liquidity to smaller companies if commissions 

and fees are compressed. Who will be 
willing to provide research on these stocks? 
The ‘global settlement’ for research clearly 
discouraged analysts from producing 
research in smaller stocks as well. There is, 
perhaps, a better market structure for smaller 
companies.

While regulators cannot do anything about 
that, it is important to think about how to 
ensure that the regulatory framework that 
is set out does not stifle the potential for 
innovation for different trading models to suit 
different types of companies.

How is Australia going, in that context? We 
have not seen a lot of those changes happen 
here, but they are beginning. Where are 
we now, what is likely to change and what 
are the implications for our investors, listed 
companies and the regulator? So far, there 
has been no major regulatory overhaul akin 
to Reg NMS or MiFID. But, of course, we 
have had ASIC’s consultation paper at the 
end of last year, and the outcomes of that 
are pending. So, I guess regulatory change is 
imminent.

Despite the lack of significant regulatory 
change, the market is very much evolving 
anyway. I have up here a picture of the 
number of trades and the average trade size 
on the ASX from about mid-2005 through 
to mid last year (see slide 17). You can see 
two very clear trends. The blue bars are the 
number of trades executed on the ASX. You 
can see that has grown very significantly 
from about 2 million up to about 12 million. 
At the same time, we have seen a very, 
very sharp decline in average trade sizes. 
Five years ago, the average trade size 
executed on the ASX was over $30,000, 
today it is around $9000. We have seen a 
very significant drop in the size of trades, 
which potentially makes it more difficult for 
executing blocks. These figures are for the 
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market in its entirety. Clearly, if you were to 
break it down into different size deciles, you 
would see significant differences. 

The nature of trading in Australia 

At the moment, a little over 60% of trading 
is done on ASX’s central limit order book 
(see slide 18). It is a very transparent order 
book where people can see bids and offers 
being displayed to the market and you can 
watch the evolution of the trading process 
and the price discovery process. About 10% 
of trading is done in the two auctions at the 
beginning and the end of the day, which 
also serve a very important purpose: at the 
open, for price discovery and, at the close, 
providing mechanisms for people to get their 
orders filled at the closing price.

What is left over is crossings. On-market 
crossings, made up largely of priority and 
non-priority crossings, are orders where a 
broker has two sides of the order and can 
cross that internally and report it to the 
market. Those on-market crossings currently 
need to be done at or within the best prices. 
The last category, which represents about 
15% of the market, is off-market crossings. 
That is made up mainly of block, special 
crossings and portfolio crossings, made by 
institutions trading in very large volumes, and 
those trades can occur at any price.

Over a similar time period, so now we are 
looking at 2002 through to 2010 (see slide 
19), the solid black area shows the decline 
in bid–ask spreads in the market. It has 
declined quite considerably from around 1% 
in 2002 down to about 0.4% today. Again, 
this is the aggregate result for all stocks in 
the market. The line that we see is the total 
value of trading activity in the market. You 
can see that there was very substantial 
growth through to 2008; obviously, the 
financial crisis hit, volumes have declined, 
but they are now on the rise again.

Statistics like bid–ask spreads give us an 
opportunity to benchmark how our market 
looks relative to our overseas competitors. 
In Asia, Australia does pretty well on bid–ask 
spreads but, on a global basis, transactions 
costs and spreads in Australia are relatively 
high.

So far, when I have talked about the global 
context, I have focused only on the trading 
dimension in markets. Clearly, there is a full 
spectrum of components in the value chain 
of securities markets, starting with listings.

What you can see here is each of the 
components of the securities market value 
chain (see slide 20). On listings, clearly, 
ASX has always been the primary listing 
entity. There are other exchanges in 
Australia that list companies but, for large 
public companies, the primary choice is 
the ASX. Historically, ASX has also had a 
monopoly position in all aspects of that value 
chain: trading, provision of data, clearing, 
settlement and supervision.

That is the historical picture. Where are we 
now and how are things likely to change? 
(see slide 21) The listings business: I cannot 
imagine that we will see a second listing 
exchange in Australia any time soon, but 
clearly the listing business is already a global 
business. Australian companies, when 
choosing where to list, will not necessarily 
default to ASX. Many Australian companies 
are listed in overseas markets, either for their 
primary or their secondary listing. Australia 
and the ASX is really competing in a global 
space on the listing dimension of their 
business.

Order management in a multiple market 
setting: when we have Chi-X and when 
we have the multiple trading venues being 
offered by ASX – which I will talk about 
in a moment – and an increase in the 
number of dark pools in markets, that order 
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management process becomes much more 
complex, and investors and brokers need 
tools in order to manage that process. We 
will see the development of additional tools. 
They will be provided by ASX, they will be 
provided by IRESS, they will be developed 
in-house by brokers and probably third 
parties will come into the market as well. 
So, that component will be a competitive 
business.

Trading: we already have multiple markets 
operating in Australia. ASX is running a 
number of different trading venues; they 
run TradeMatch, they run VolumeMatch 
and potentially will introduce PureMatch, a 
very high-speed trading venue. Trading has 
clearly been a hotly contested component 
globally and I think it will be in Australia as 
well. A lot of the competition will come from 
dark pools. We have already seen a number 
of brokers introduce dark pools. UBS PIN, 
ITG POSIT has operated in Australia for many 
years, and there are more broker dark pools 
on the way. Both ASX and, potentially, Chi-X 
will offer co-location services to the market, 
making it easy for high-frequency traders to 
come into the market and trade quickly. In a 
market with multiple venues, data becomes 
much more complex as well. So there is a 
need to reconsolidate the data to get a total 
view of the market.

Clearing: potentially we will see competition 
for clearing services in Australia.

Settlement: competition is probably not 
desirable. It makes more sense for a single 
entity to provide the settlement services to 
the Australian market. We have seen the 
transfer of supervision to ASIC. 

The Australian context 

ASX is very well positioned. It has innovated 
much more than other markets prior to the 
introduction of competition and is probably 

better positioned than most global markets. 
It has reduced fees, it has introduced a 
number of different trading platforms to 
cater to the niches of different types of 
investors, it introduced new order types, it 
has introduced co-location services and it 
will develop a smart order routing system. 
ASX is probably somewhat better protected 
as well because it operates a diversified and 
integrated business model; so it is offering 
that full spectrum along the value chain.

Clearly, all of this competition is forcing 
ASX to look for the possibility of a merger. 
As of last week, the market is assigning 
about a 44% probability that the ASX–SGX 
deal would get done. There is a long way to 
go, I think. Revised terms of the deal were 
announced recently. We will have to wait to 
see whether that is sufficient to get it across 
the line.

I think the recent flurry in M&A activity 
globally, which I talked about before, 
demonstrates that Australia needs to be a 
global participant. We cannot be left out 
on our own. However, the questions are: 
whether Singapore is the right partner, 
whether the deal is good enough for the 
Australian market and whether there are 
other potential partners that perhaps create 
more benefits for Australia?

I want to consider the implications of 
competition in Australia for investors, listed 
companies and the regulator. I will just 
highlight a couple of critical issues without 
going into the details. Best execution will 
become very important. With multiple venues 
being operated, buy-side investors really 
need to think about whether or not they are 
getting the best trading outcomes and put 
pressure on their brokers to ensure that they 
get that. Growth in high-frequency trading 
and dark pools is inevitable and that needs to 
be monitored. Consolidation of data so that 
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people get an overall sense of the market is 
essential. Coordination across the markets 
is also very important. ASIC probably has a 
very important role to play there. 

Evaluating the impact of changes 

I think that ways of assessing and measuring 
market quality will become important in this 
competitive environment. As I have gone 
through, I think I have alluded to some of 
these implications. Buy-side firms really need 
to think about managing their transactions 
costs much more closely and engaging in the 
dialogue on market structure.

In the US markets, initially, buy-side firms 
thought competition was just a sell-side 
issue, ‘I don’t need to think about it’. Now 
the buy-side firms are very engaged in the 
market structure debate because they see 
how important it is for their business.

Retail investors: there will be an important 
place for educating the retail investors. 
Listed companies: as Martin alluded to at 
the beginning, high-frequency traders are 
dominant in the trading space but they are 
not appearing on the share register. Do 
listed companies really need to think about 
high-frequency trading? What can they do 
to influence the growth in high-frequency 
trading in their stocks? Trying to understand 
how these changes affect their liquidity and 
cost of capital.

I will finish with the importance of all these 
developments for regulators. The flash crash, 
in the US last year, showed us that it is 
really important that regulators have access 
to tools and resources to keep abreast 
of what is going on in the market. The 
estimates I have quoted on the level of high-
frequency trading in the market and people’s 
perceptions of the market are largely 
anecdote- and survey-gathered information. 
There is no hard data that allows this stuff 

to be assessed. Going forward, it will be 
really important for the Australian regulator 
and overseas regulators to have the tools to 
analyse those trends and really keep abreast 
of developments in markets. Thank you. 
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Overview
• The global context

• Regulatory changes
• New trading venues and fragmentation
• Technological change and new types of traders
• Consolidation
• Impact on market quality

• The Australian context
• Where are we now?
• What is likely to change?
• Implications for investors & regulator

Regulatory changes
• Late 90s and early 2000s saw most world stock 

exchanges demutualise and go-public
• For-profit motives created need for growth and led to 

significant exchange mergers 
• US and European regulators increased attention on 

competition between markets:
• Regulation National Market System (Reg NMS) 
• Markets in Financial Instruments Directive (MiFID)

• Significant changes in exchange landscape resulted

The Australian market – how has the terrain changed?
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New entrants and fragmentation
• Success of new entrants aided by: 

• Aggressive pricing
• Maker-taker pricing
• Segmented pricing (multiple markets)

• Ownership structures 
• participant owned venues

Source: Equity Research Desk
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New entrants and fragmentation
• Low latency technology

• More on this later
• Innovation in trading models

• New order types hidden, pegged, ‘flash’
• Dark pools
• Internalisation engines

New entrants and fragmentation
Non-transparent trading in the US

30.3%17.2%Total 
18.0%10.9%Internalisation
12.3%6.3%Dark pools

Dec-10Dec-08

Source: TABB Group Liquidity Matrix, Dec 2008 and December 2010

New entrants and fragmentation
• In Europe, there has also been competition in clearing

• New entrants (e.g. Chi-X and EMCF)
• Substantially reduced costs
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Technological changes and new traders
• Low latency trading systems and co-location
• High Frequency Traders (HFT) 

• substantial trading activity
• increased message traffic
• criticisms of HFT 
• proposals to restrict HFT activity
• academic evidence on HFT

Consolidation: Merger Mania
LSE Group and TMX Group NYSE Euronext and Deutsche Börse

Nomura’s Instinet and BATS Global Markets

NASDAQ OMX Group

 London Stock Exchange

 Borsa Italiana

 Tokyo Stock Exchange (JV)

 Turquoise (European Dark 
Pool)

 MTS (Fixed Income Trading)

 CC&G Clearing

 Toronto Stock 
Exchange

Montreal Exchange

 TSX Venture Exchange

Natural Gas Exchange

Boston Options 
Exchange

 New York Stock Exchange

 Euronext

 NYSE Arca

 NYSE Arca Europe

 NYSE Alternext

 NYSE Amex

 NYSE Liffe (Futures, Options)

 NYSE Liffe US

 NYSE Bonds

 Euronext Bonds

 NYSE Blue (Environmental Markets)

 March 



 Frankfurt Stock 
Exchange

 Eurex (with SIX 
Swiss Exchange)

 Clearstream

International 
Stock 
Exchange 
(through 
Eurex)

Direct Edge  
(through ISE)

 EDGA ,

EDGX

Chi-X Global 
(100% stake)

 Chi-X 
Canada

 Chi-X Japan

 Chi-X 
Australia

Chi-East
(50% 
stake)

Partner: 
SGX

Chi-X Europe (34% stake)

 BATS Y

 BATS Z

 BATS 
Options 
Exchange

BATS 
Europe

 Nasdaq OMX BX

 7 Nordic and Baltic stock exchanges

 Nasdaq Stock Market

 Nasdaq OMX PSX

Source: TABB Forum – The New Exchange Landscape: A TABB Group Picture  

Impact of competition on market quality
• GFC makes it difficult to isolate the impact of competition 
• Academic evidence suggests positive impact:

• Foucault and Menkveld (2008) – lower spreads, 
increased depth

• O’Hara and Ye (2009) – lower spreads, faster 
execution, higher volatility but prices closer to random 
walk

• Hengelbrock and Theissen (2009) and Menkveld 
(2010) – new entrants lower spreads

• Significant reductions in exchange fees (although not 
typically passed on to end investors)
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Impact of competition on market quality
• Market developments have led to questions about how to 

measure market quality:
• liquidity – need to look beyond spreads
• “toxic liquidity”
• price discovery and transparency

Impact of competition on market quality
• “New” market structure works well for large-cap, highly 

liquid stocks, but what about small and mid-cap 
companies?

• Pressure on commissions and fees, “global settlement”
and GFC have put pressure on small and mid-cap 
companies

• Is there a better market structure for these companies?  

The Australian context
• Where are we now?
• What is likely to change?
• Implications for investors, listed companies & the regulator
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Where are we now?
• No major regulatory overhaul akin to Reg NMS and MiFID
• ASIC consultation outcomes pending
• But changes already underway…

Source: ASX Equity Trading Strategy, Presentation by Richard Murphy, ASX General Manager

Number of trades and average trade size

Nature of trading

15.2%Off-mkt crossings
13.0%On-mkt crossings
6.5%Closing auction
3.2%Opening auction
62.1%CLOB

Market ShareTrade type

Source: ASX Australian Cash Equity Market, Sept 2010
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Source: ASX Equity Trading Strategy, Presentation by Richard Murphy, ASX General Manager

Value traded and bid ask spreads

Securities market value chain - then

Order mmgt

Trading

Data

Clearing

Settlement

Supervision

Listing

ASX

ASX

Securities market value chain - now

Order mmgt

Trading

Data

Clearing

Settlement

Supervision

Listing

Multiple venues & co-location

Multiple venues, additional analytics 

Potential competition

Competition not desirable

ASIC

Global competition

Additional tools – e.g. SOR
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Australian context
• ASX well-positioned to respond to competition:

• reduced fees (2006 and 2010)
• introduction of new platforms TradeMatch and 

VolumeMatch and planned introduction of PureMatch
• introduction of new order types (i.e. centrepoint)
• introduction of co-location services
• development of smart order router (ASX Best)
• Diversified/integrated business (cash market only 30% 

of revenues)

ASX-SGX merger
• As of 14 Feb, market expects 44% probability of deal being 

completed (based on price of $38.35)
• Revised terms of deal recently announced
• Recent flurry of M&A activity demonstrates importance of 

Australia merging with an overseas exchange 
• But is SGX the right partner, and is the current deal good 

enough?

Implications of changes
• Critical issues:

• Best execution
• Growth in HFT and dark pools
• Consolidation of data
• Coordination across markets

• Evaluating impact of changes
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Implications for listed companies and regulators

• Listed companies will need education too:
• How does HFT and dark pool activity affect their 

stocks?
• What is the impact on the cost of capital?

• Regulators need sophisticated data analysis tools:
• real-time surveillance
• trend analysis

Implications for listed companies and regulators

• Listed companies will need education too:
• How does HFT and dark pool activity affect their 

stocks?
• What is the impact on the cost of capital?

• Regulators need sophisticated data analysis tools:
• real-time surveillance
• trend analysis
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Building the infrastructure for market competition

Panel discussion

Moderator: Martin Wheatley, Chief Executive Officer, Securities and Futures Commission
Professor Carole Comerton-Forde, Professor of Finance, Australian National University
Duncan Fairweather, Executive Director, Asia–Pacific, Optiver Training
Paul Hilgers, Chief Executive Officer, Asia–Pacific, Optiver Trading
David Horsfield, Managing Director and Chief Executive Officer, Stockbrokers Association of 
Australia
Shane Tregillis, Commissioner, ASIC

MARTIN WHEATLEY 

Thank you, Carole, we have covered a lot of 
ground there. Let me now introduce the other 
members of the panel. 

Shane Tregillis should require an introduction 
to none of you. Shane has been a 
commissioner back here in ASIC for nearly 
a year, but has a vast amount of experience 
in the regulatory space beyond that, here, in 
Singapore and, indeed, in London, where we 
have spoken in the past.

David Horsfield is managing director and 
CEO of the Stockbrokers Association 
of Australia. I want to hear from the 
stockbrokers what they think about the ASX–
SGX merger.

Paul Hilgers started his career as an options 
trader in Amsterdam and has had roles with 
Van der Moolen and Optiver. Those of you 
who study the evolution of trading will know 
that the Dutch option makers are some 
of the most innovative traders and were 
some of the very early adopters of high-
frequency trading. I am sure Paul will give us 
some views on the utility and the merit, or 
otherwise, of the high-frequency space.

Duncan Fairweather heads the Australian 
Financial Markets Association, which covers 
146 members, and includes Australian 
and foreign banks and some of the major 

players and participants in the wholesale 
markets. Again, I hope we will get some 
market perspectives on the developments 
that we are seeing and the benefit that those 
developments deliver to the market, or not.

I should, by way of full disclosure, explain 
that notwithstanding that I am currently 
the regulator in Hong Kong, I started my 
career at the London Stock Exchange. 
Carole mentioned the different phases of 
development of exchange mergers. I spent a 
significant amount of time in the early 1990s 
trying to do mergers and it is not easy – 
believe me, it is not easy.

It started out predominantly in Europe, driven 
by the belief that, with the coming of a single 
currency, there would be a need for cross-
European, pan-European platforms. Each of 
the incumbent exchanges, needless to say, 
wanted to be that platform. It was then very 
much driven from the US and, in particular, 
NASDAQ, which realised that its only hope 
of having a real prospect of competing with 
the New York Stock Exchange was having a 
global footprint. It tried to achieve that global 
footprint through various iterations of deals 
with other exchanges. Then, of course, since 
the early 2000s it has exploded.

We now have this worldwide phenomenon 
of, on the one hand, the incumbent 
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exchanges trying to combine to create 
scaleable, low-cost platforms and trying to 
consolidate their position but, on the other 
hand, new incumbents, new entrants to 
the market, taking market share. It is a very 
dynamic space.

Let me come to the panel. First, I will ask 
Carole a question which I don’t know the 
answer to and I am hoping that Carole will 
be able to tell me the answer. You showed a 
chart with the relative decline in the market 
share of the incumbents. When does it get 
dangerous? 

CAROLE COMERTON-FORDE 

Oh, that is a good question. I am not sure if 
I know the answer either. Rather than when 
it gets dangerous in terms of an incumbent 
losing too much market share, I think where 
it potentially becomes dangerous is if there is 
too much fragmentation, too many venues. In 
the US, things have evolved where there are 
now four or five markets that have 20, 25% 
market share. That is okay, I think. If you end 
up with a situation where you have many, 
many markets with 5% market share, that is 
when things become too difficult in terms of 
the consolidation of data and trading across 
lots of different venues. 

MARTIN WHEATLEY 

Again, this comes back partly to the needs 
of corporates. We talked earlier about 
corporates, their relationship with their 
shareholders. The directors’ option prices 
are priced on the close and valuations of 
a company are priced on the close. That 
usually is not the close of every one of these 
venues, it is usually just the close of one. 
That is my question: when does that close 
become an unreliable indicator for all sorts of 
valuation purposes? 

CAROLE COMERTON-FORDE 

Yes, that is a good question. I think that 
partly depends on: ‘How does the market 

consolidate the data?’ The US, back in the 
mid-1970s, set up the Consolidated Tape 
Association, which means that the market 
price is actually a consolidation of all of the 
market prices. It does not matter where the 
last trade occurred, on which market; it is the 
consolidated tape, the national best bid and 
offer that determines prices. In other markets 
where there is no consolidation of data, there 
potentially is risk in terms of: ‘Does the price 
have to be the price in the primary market?’ 
If that primary market does not have the 
majority of the market share, then it probably 
is a big problem, I think. 

MARTIN WHEATLEY 

Okay. You ended your session with the 
benefits of all of this change. I will ask David, 
firstly, and then Duncan, from the perspective 
of your members, do they see these benefits 
and what are the disadvantages? Maybe 
David first. 

DAVID HORSFIELD 

Thank you very much, Martin. Can I just 
ask Carole one question? I noticed that she 
opened up by saying the Australian market 
is four to five years behind global markets. 
What actually caused that to happen, 
because at one stage we were regarded as 
being a very innovative market? What is your 
view? Is it because it was in the position of 
having only one market operator, or what 
other view is there?

CAROLE COMERTON-FORDE 

I think so. I think having a monopoly market 
operator changes the dynamic. I think all 
of Asia is four or five years behind the rest 
of the world for the same reason. They 
all have single monopoly exchanges that 
have the dominant position. I think also the 
fact that in the US and Europe there was a 
big regulatory push to foster competition 
between markets, and that has not happened 
here. 
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DAVID HORSFIELD 

Thank you. 

MARTIN WHEATLEY 

One of the classic tactics from a politician 
is, if you get asked a question you don’t 
like, you ask another question back. David, I 
want to come back to you. Do your members 
see the benefits that Carole has described? 
Are they getting out of these changes what, 
academically, we are saying is a positive? 

DAVID HORSFIELD 

Look, I think it is fair to say, if I look at the 
proposed merger of the ASX and SGX at the 
moment, that our members have a variety 
of views. What they really want to see is 
Australia enhance its position as a financial 
services hub. They are supportive of the 
work done by the Johnson Committee, but 
they also want to see an outcome where 
opportunities increase for Australian brokers 
and intermediaries to do business within 
the region. We also want to see transaction 
costs decrease, and we have already seen 
transaction costs decrease with the threat of 
competition coming into the market.

We also want to see, from any proposal in 
respect to the ASX, how opportunities will 
flow to the investor. I think it is important and 
we need to ensure that listing standards are 
not diminished. We are very aware of it and 
potentially, hopefully, nothing can happen 
in that place. I think the regulators have 
done an excellent job for the markets, the 
way they have performed, and the ASX has 
done an excellent job, the way the market 
has performed. We always also want to see 
how brokers in Australia will be able to trade 
on the SGX. That really has not been shown 
fully at the moment. We also would like to 
see – one of our favourites – how the national 
guarantee fund will work. That has not 
actually been mentioned in some of these 
issues at the moment. If an Australian broker 

trades with a Singapore broker, who will 
stand behind the trade if there is a problem? 
There are lots of issues there.

We can also start to look at issues like what 
happens when the trading time is extended. 
If the companies are listed on both the 
Singapore exchange and the ASX, does that 
mean it will be a loss of volume for the ASX 
or an increase of volume for the ASX? As 
Carole mentioned in the presentation, how 
will it actually add to capital raisings with the 
mid-cap and small-cap stocks? We know 
that the top 200 are always looked after, but 
there is a real worry that it may actually mean 
it might be harder for capital raising with the 
small- to mid-caps. Have I answered that? 

MARTIN WHEATLEY 

There are lots of questions there and lots of 
statements about what you would like to see. 

DAVID HORSFIELD 

Yes. 

MARTIN WHEATLEY 

Insufficient detail, effectively, is what you are 
saying in relation to the current proposal? 

DAVID HORSFIELD 

Absolutely, yes, yes. 

MARTIN WHEATLEY 

I was delighted to hear you say you want to 
see the opportunities flow to retail investors. 
The thing you did not add was whether the 
cost savings will also flow through for retail 
investors. Can you comment on that? 

DAVID HORSFIELD 

Well, we don’t know yet. We are hopeful. I 
mean, we have been blessed by the fact that 
we only have one market operator. Until we 
see another market operator come into the 
marketplace, we are not really quite sure. 
As Carole mentioned in her presentation, 
there are market takers and price models 
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that differentiate. We may find, in the case 
of Chi-X, they may offer discounts in the 
month or they may not offer discounts in the 
month; how will the smart order router work, 
et cetera? There are lots of questions still be 
answered. I cannot answer that question for 
you. 

MARTIN WHEATLEY 

Duncan, can I ask you for a similar 
perspective from your members? What sort 
of issues – 

DUNCAN FAIRWEATHER 

Well, like David, we have a broad spectrum 
of members and they will have differing 
views on all of these issues. The challenge 
for an industry association such as ours is 
to try to work a consensus of those views 
and to communicate that consensus to 
the regulators and to government, who are 
shaping the market and the rules under 
which it applies. We always follow the 
principle that regulation of a market should 
obviously enhance and enable the orderly 
operation of that market but should not be 
overly restrictive and that where it is felt 
that constraints should be applied, that they 
should be proportionate to the problem that 
is identified. As you said, I think, ASIC is 
working through a lot of these issues now 
through CP 145 and we look forward to 
working with ASIC on each of these issues. 
There are no hard and fast answers at this 
stage to a lot of the issues that have been 
raised and which Carole covered in her 
presentation. However, I think if the principle 
is adopted that a regulation should certainly 
be sensitive to changing conditions in the 
market but should not get too far ahead 
of the game – and the key to that is a lot 
of consultation and collaboration between 
industry and regulators – then we will be 
able to progress the evolution of the capital 
markets here in Australia in a positive and 
constructive way. 

MARTIN WHEATLEY 

You have mentioned, as David did, the 
benefits in developing the Australian market. 
When you look around the world, do you 
see any particular models that look like 
successful or good models? They range 
hugely from the very fragmented market in 
the US, somewhat fragmented in parts of 
Europe, and most of Asia actually has not 
even started the process. Are there any 
particular jurisdictions that you can learn 
more from than others? 

DUNCAN FAIRWEATHER 

Well, I think we can learn from all of them. 
Australia is in its own unique position and it 
is important that we look at the experiences 
that other markets have encountered and 
take that into account in shaping the course 
of the development of the markets here in 
Australia. 

MARTIN WHEATLEY 

Paul, can I turn to you? As I mentioned in my 
introductory comments, you have worked at 
a number of the houses that are very much at 
the forefront of the technically driven trading. 
Tell us, from your perspective, the pros and 
cons of high-frequency in the market. 

PAUL HILGERS 

Well, we have been around now for about 
25 years, so I think 25 years ago no-one 
called us a high-frequency trading firm. We 
were a market maker, back when we traded 
options on the floor. That’s how we started 
business, and we just adapted to the new 
environment. Obviously, we have positions 
across the whole markets and we have to 
make sure that we can react fast enough. 
So, if we have an opportunity to connect as 
fast as possible to an exchange, that helps 
us to provide trades. I think at the end of 
the day the investors are going to benefit 
from that. Overall, I don’t see us really as a 
high-frequency trading firm because there 
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is no such thing as a high-frequency trading 
firm. Carole referred to a flash crash. It was 
originated by a broker using high-frequency 
trading algorithms that can be executed in 
a high-frequency trading environment, and 
brokers and banks using co-location. Not 
only high-frequency trading firms do that. So, 
I think at the end of the day, the markets are 
really benefiting from market making or from 
liquidity providers. 

MARTIN WHEATLEY 

But where does it end? At the moment, 
we have every exchange trying to build 
infinitely scaleable systems, faster and faster 
reaction times. I remember fondly 20 years 
ago when Dick Grasso at the New York 
Stock Exchange told me how, under his 
system, an investor could leave his order 
with a broker, the broker could send it down 
to the specialist, the specialist could look 
at whether he wanted to confirm and the 
confirmation could go back to the investor, 
and he told me proudly that all of this could 
happen in 22 seconds. Now we have sort of 
moved on from then, but where does it end? 
I mean, everybody is in this IT arms race. At 
what point does the cost of investing in the 
technology outweigh the benefits that derive 
from millisecond execution? 

PAUL HILGERS 

I mean, at the end of the day, we have to be 
profitable as a trading firm. So if we cannot 
be profitable anymore, what it means is we 
have to widen spreads, for example, and 
make more profit per trade. So, I think it 
is coming down to mitigating risk as well, 
because the faster I can react, the tighter 
I can trade, and if I have a long reaction 
time, the better thing is I have to widen my 
spreads around the fair value of an option. 

MARTIN WHEATLEY 

How far do these benefits get through to 
the end investor? We have talked about 

the end investor a couple of times. Clearly, 
you can scale up and GETCO can scale up 
and all of the major firms that need to invest 
in technology, you can buy co-location 
facilities. Isn’t the end investor the one losing 
out because they do not have access to 
the same speed of transaction or the same 
information that you have? 

PAUL HILGERS 

Well, I think they have – they can have the 
same access now. I think it is important 
when we talk about co-location – and you 
mentioned a really good example from 
the New York Stock Exchange – there has 
been always desire for proximity. So, you 
had a specialist, who is now replaced by a 
matching engine, and you had the broker 
standing next to him, which is basically 
replaced by a server where certain trading 
software is deployed on. I think, basically, 
there are no big changes. There is a 
technology change there, 100%. I think 
the investor definitely benefits from tighter 
spreads. Again, I am repeating myself 
here. However, when it comes down to, for 
example, the benefit of competition, then 
I have to turn to the left and ask, ‘Are the 
brokers passing on the fee reductions?’ I 
cannot do it because I don’t have any clients. 

DAVID HORSFIELD 

I think, Paul, what you are saying is if the 
spreads get tightened then the benefit flows 
through to the investor anyway. They have 
to. 

PAUL HILGERS 

Yes. But then again, if you talk about dark 
pools, it is quite interesting to see that some 
of the dark pools are actually even charging 
higher brokerage fees than we would to 
execute on a lit pool.

MARTIN WHEATLEY 

Yes. Shane, can I turn to you? The 
government has announced its policy of 
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supporting competition, so that is clearly 
central to the policy. ASIC is looking at 
its regulatory framework. Of course, as I 
mentioned earlier, you have spent a large 
part of your career operating in other 
markets. What are the issues that you see 
facing Australia, in particular, and what can 
you learn from how other markets have dealt 
with this? 

SHANE TREGILLIS 

Quite a lot of lessons about what to avoid, I 
think. Carole said we are five years behind. 
In this instance, being not a first mover 
or even a second mover does have some 
advantages, because we can look at the 
lessons learned over the last five years from 
the US, Canada and Europe. The closest 
market in terms of direct lessons – and we 
have a Canadian representative here – is 
Canada, because it started from a single 
central monopoly market with a central order 
book trading system. I think the Canadian 
system and original ASX trading system 
shared some of the same coding DNA. So, 
there are a lot of lessons we can learn from 
the experience of introducing competition 
into the Canadian system. The Canadian 
market is also around the same size. So we 
have looked quite closely at the Canadian 
experience. The big difference is it is very 
close to North America and that has a large 
impact on the dynamics of the Canadian 
system.

When we went around and talked to people 
in the other jurisdictions they considered it 
was a sensible move that ASIC was taking 
over front-line supervision before introducing 
competition, as opposed to trying to deal 
with it afterwards. Generally, one of the 
lessons you come away with after looking 
overseas is the history of the Australian 
market. It has performed very well, We are 
introducing competition but the ASX has 

been an innovator, we have had a well-run 
market and it is generally well regarded. We 
consider we should build on that structure 
and not necessarily change everything. 
Another lesson is that you have to think 
about the changes in terms of networks. 
Typically, as regulators, we think in terms 
of writing rules. However, if you look at 
what has happened in Europe and US, it is 
the interconnections between the various 
changes in the rules, changes in trading 
structures, and changes in the technology 
that are important. These different forces 
have all interacted in the way that Carole has 
outlined.

One comment on our recent consultation 
has been that it is a big document. In part 
this was because we wanted to paint a 
picture of the way in which markets are 
changing and the need to consider the 
various connections. We wanted to focus 
attention on the fact that we were proposing 
a package of inter-connected measures. We 
have clearly indicated that our proposals on 
best execution, trade-through and tick sizes 
are interconnected and you need to think 
about them as inter-connected networks, not 
just as single parts of a system. This is quite 
difficult.

When I look at the US and European 
situations, you have so many different 
categories of participants and rules that 
apply. Ideally, we would like to keep the rules 
consistent. Whatever you call yourself as 
a trading venue or a participant, if you are 
performing a similar function then, as far as 
possible, the rules should apply across the 
board in a consistent manner.

The other thing is the flash crash taught us to 
look at the cross-market obligations; things 
like error cancellation policy, connectivity 
between trading venues and what happens 
in a trading halt. We need to get these 
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right, because the differences between 
the different markets and they way these 
differences played out in the US was one of 
the interesting features in the way in which 
the flash crash unfolded and caught people 
off-guard.

Finally, my own view is – and it is not a view 
shared by everybody – when you open up 
or liberalise a market, it is useful to think 
carefully about the sequencing. Think about 
making sure that the participants and the 
markets are ready and have the capabilities. 
ASIC is very much focused on making sure 
that the risk framework, the risk controls of 
the market operator and market participants, 
are all in place, so that the new risks that we 
are taking on can be properly managed.

MARTIN WHEATLEY 

I have a question here on a card which is 
addressed to Carole, but I will ask Shane as 
well. Will competition in Australian markets 
result in greater difficulty for the regulator in 
detecting market manipulation? Shane first. 

SHANE TREGILLIS 

I don’t think so because, again, that is one 
of the advantages that we have. We now 
have the real-time supervision of the markets 
undertaken by ASIC. One of the IT builds we 
have to do is to make sure we have the data 
links from new market operators into out 
surveillance system. We get the data now 
from ASX. If it’s Chi-X or any other markets, 
we will need the data to feed into the central 
surveillance system, so we will have the tools 
to do it. Going forward in a more complex 
world, it is a challenge for all regulators to be 
able to identify market misconduct across 
assets, across markets, across participants. 
As trading strategies become more 
sophisticated and more automated, that will 
be a challenge for us. However, I don’t think 
it is actually directly related – at least in the 
Australian context – to the mere introduction 
of a new market operator.

MARTIN WHEATLEY 

By that I assume that you, therefore, collect 
client-level data as part of trade reporting? 

SHANE TREGILLIS 

We do not get client-level data. We can 
get access to client-level data, but we get 
transaction reporting from all the markets. 

MARTIN WHEATLEY 

Carole, again, do you want to comment on 
that? 

CAROLE COMERTON-FORDE 

I would largely agree with what Shane has 
said. I think ASIC is well positioned, in terms 
of having technology to build the feeds and 
to then be able to look at the consolidated 
view of the market. In a lot of respects, 
things do not really change in terms of 
front-line surveillance. I guess there will 
be increasing challenges, not necessarily 
related to competition but, as message traffic 
increases and order activity increases, the 
technology burden rises. I think, also, as we 
see growth in dark pool trading, there is less 
visibility on what is happening before on a 
pre-trade basis. So, that creates challenges 
as well but they are certainly not challenges 
that cannot be addressed. 

SHANE TREGILLIS 

Could I come back to the provocative 
question of client ID that you slipped in at 
the end? We have clearly signalled in our 
consultation paper that, like the rest of the 
world, we would look at this issue. However, 
in terms of real-time surveillance, our current 
view is that that is not critical. In terms of 
an investigation, you need to be able to get 
access to client-level information. However, 
there are mixed views in the discussion 
about whether you need that information 
for real-time surveillance. The current 
proposition that we are consulting on is 
that we do want more data that the firms 
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currently collect about order types and other 
information. We have stopped short at this 
stage of saying we want to get the unique 
client identifier, because there are a whole 
lot of technical problems. For example, if 
you have a series of companies, how you 
actually get that data is quite challenging 
across borders. We are content to see what 
happens in the US and not be a first mover in 
that area.

MARTIN WHEATLEY 

I agree. Very often if you are at the leading 
edge, it is also the bleeding edge and I think 
the US has probably found that. We talk 
about levels of sophistication in markets. 
Interestingly, one of the markets that does 
collect client-level data is China, which, in 
many respects, we would say is behind other 
markets. However, I question how far you 
can really build intelligent – well, you may 
not need it for real-time supervision – but 
how far you can build intelligent surveillance 
systems without that data, and that is one of 
the problems in terms of data mining that we 
all have. Another question has come through 
which is an interesting one. Carole, again, we 
focus an awful lot on development and it is 
very much focused on the very liquid index 
stocks most of the time, but you did raise 
the question as to whether these changes 
are actually delivering benefits for small- and 
mid-cap companies. Do they just very much 
get left out in this whole debate? 

CAROLE COMERTON-FORDE 

The proposal from Chi-X is to trade only 
in the ASX 200 stock. So, at least initially, 
we will not see any changes for the smaller 
and mid-cap companies. In the last decade 
there has been lots of innovation in Europe 
on small- and mid-cap companies, where 
a number of exchanges have offered new 
trading models with market-making services 
being offered for small- and mid-cap 

companies and where a broker is paid for 
providing that service. I think innovation 
around those sorts of ideas will be important 
for developing the liquidity, and in those 
smaller cap stocks, I do not think the high-
frequency model will work. 

MARTIN WHEATLEY 

David, can I ask you, from the broker’s 
perspective, do we have a marketing 
structure that works for mid-caps and small-
caps? 

DAVID HORSFIELD 

I think it does at the moment. One of the 
things that I was going to ask Carole – and 
I am going to ask another question again 
– with the dark pools continuing to grow 
and high-frequency traders, et cetera, do 
you think the markets are becoming less 
transparent rather than more transparent, 
and where does it really become a problem, 
not only for the regulators but for the people 
who deal in the markets themselves? 

CAROLE COMERTON-FORDE 

I think there is some tipping point at which 
too much dark trading and too much non-
transparent trading becomes a problem. It 
is not really clear where that is. There has 
been some research done in the US which 
suggests maybe around the 40% mark is 
problematic, but that is really just a guess – I 
guess. There is some point where it becomes 
problematic but it is not clear where that 
is. One of the issues, in terms of trying to 
manage that, is when you go beyond that 
tipping point, it is probably much more 
difficult to wind it back than it is to slowly let 
it go out.

DAVID HORSFIELD 

So where does the regulator stand on all 
this? I mean, how does – 
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MARTIN WHEATLEY 

The regulators monitor and, to be honest, 
there is no answer. None of us have a clear 
picture. There is a theoretical tipping point 
and we do not know where that tipping point 
is. 

DAVID HORSFIELD 

Yes. 

MARTIN WHEATLEY 

Duncan, can I ask you to comment on this 
trade-off between transparent markets and 
opaque markets? Is that providing a disband 
effect for the broader market? 

DUNCAN FAIRWEATHER 

It is certainly something that the broader 
market has to take into account. Dark pools 
are a reality; they provide an alternative 
transaction venue. As Carole pointed out, 
they provide benefits in terms of competition 
and efficiency. There is, obviously, the price 
transparency issue, although there is post-
trade reporting of dark pool trades, which 
does shed some light on those operations. I 
think we are in a fascinating situation at the 
moment where a lot of developments are 
happening and they will all find their own 
level, in a sense, depending on the services 
and the benefits that they can provide to 
investors and to market participants. I do 
not think any of us are at all clear and it is 
important for us to be able to keep a close 
eye on how these developments are affecting 
the market and to take regulatory action, if 
necessary, as the need arises – but not to 
get ahead of the game. 

MARTIN WHEATLEY 

I think that is a really interesting point, talking 
about ahead of the game or not. If you pass 
a tipping point, it is very hard to push it back. 
The question is: are there developments 
that we should now see as undesirable? 
We heard earlier that under the Australian 

system, crossing is limited, so the amount 
of crossing and the size of trades that can 
be done are limited and that puts a natural 
brake on it. The US has been very much 
looking at whether flash orders should be 
allowed because, again, effectively it is 
making liquidity only available to a subset of 
the industry. It is an interesting question as 
to whether regulation can simply follow or 
actually has to be in the lead and constrain 
certain developments. I don’t know if any 
panellists want to comment on that? 

PAUL HILGERS 

Well, I think it is important as well that 
we differentiate – and you did that in 
your presentation – between dark pools 
and internalisers because I think the 
internalisation is even a bigger threat than 
dark pools. We always promote transparent 
markets and transparent markets, to me, 
means that all the market information 
is available to all market participants, 
not only for the two market participants 
who are involved in a trade. That is really 
important. A dark pool in particular or say, an 
internaliser, they only give privileged access 
to market participants, so they actually keep 
information away from the public. I think that 
is very, very dangerous. I agree that there 
is a need, potentially, for dark pools. If we 
are talking about large orders, maybe the 
million dollar mark might be a good one. 
However, I do not really see the necessity 
for, say, a $50,000 order to be executed in a 
dark pool or even to be internalised. I think 
that is a really dangerous development. I 
am really glad to see that the regulators are 
now looking at it. It has been mentioned or 
discussed in the latest consultation paper 
here and with ASIC. I think we need much 
more regulation here in that field. 

MARTIN WHEATLEY 

Good. So that is the market calling out, 
crying out, for more regulation.
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SHANE TREGILLIS

You can send in your submission later. It 
would be a useful counterbalance to the 
others that we have received. 

PAUL HILGERS 

And, look, the SEC is just reacting at it. 
They are, I think, putting out this ‘trade-
at’ rule. Because what’s happening, the 
internaliser and operators of dark pools 
are always pitching a product from a point, 
‘Okay, you will get market improvement, 
price improvement,’ and I think, as far as I 
understand the trade-at rule, basically, there 
is a minimum requirement, I think, of five 
cents now, so that the price has to be better 
than five cents in the dark pool than the lit 
pool. 

MARTIN WHEATLEY 

But fundamentally we are still fiddling 
around at the edges. The notion of a public 
exchange is that that is accessible to all 
and that information is accessible to all on 
a broadly equivalent basis and all of these 
developments – no matter which angle we 
come at them from – are not. It is making 
information advantage available to a subset 
of users in the market. The question right 
at the root of the philosophical fairness of 
that is, is that a good development for our 
markets in today’s current markets? 

CAROLE COMERTON-FORDE 

Might I answer that slightly at a tangent? 
Dark pools, historically, have been there to 
facilitate block trading. They haven’t always 
been called dark pools. It used to be broker 
desk providing liquidity. The role of those 
venues was not to provide price discovery 
but to provide volume discovery. So, block 
dark pools, like Liquidnet, use the underlying 
market as a reference point to decide where 
to set their prices. Some of the evolution in 
dark pools that we have seen more recently 
is not doing that and that is potentially where 
we harm the price discovery process. 

JOHN GLEESON 

John Gleeson from Southern Cross. 
Professor Comerton-Forde, in your 
presentation you said that 30% of the market 
in the US is in dark pools and internalisation 
and that we need to address that. Yet I 
notice in this morning’s press and, I think, it 
has also been floated by ASIC – why then is 
your view that in Australia we should permit 
orders over $20,000 to go into dark pools? 
That seems to be contrary to what we are 
trying to achieve. 

CAROLE COMERTON-FORDE 

No. I think there is a place for dark pools, as 
I have said. Certainly block executions need 
to occur in dark pools. There needs to be 
some mechanism for keeping it in check and 
ensuring that not too much trading goes into 
the dark. As I said, we do not know where 
that too much is. 

JOHN GLEESON 

But I think your quote was $20,000. 

CAROLE COMERTON-FORDE 

So, $20,000 is the ASIC consultation paper 
proposal. That is where the threshold has 
been proposed. I think that – 

JOHN GLEESON 

It seems unrealistic, doesn’t it, $20,000, if 
we are trying to get more people into the lit 
market rather than the unlit market? 

CAROLE COMERTON-FORDE 

So you think the threshold should be higher? 

JOHN GLEESON 

Well, obviously, because crossings are at 
least $100,000. We should be talking here 
probably half a million dollars to $1 million. 

CAROLE COMERTON-FORDE 

Yes. So, clearly, that threshold could be a 
movable thing that is used as a lever to  
keep too much liquidity from going to the 
dark pool. 
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JOHN GLEESON 

Thank you. 

CAROLE COMERTON-FORDE 

Where that threshold is, I guess, is a question 
to be debated and it is being debated by the 
market. 

JOHN GLEESON 

Thank you. 

MARTIN WHEATLEY 

Any other questions from the floor? 

SHANE TREGILLIS 

I just want to reinforce Carole’s point on 
dark pools. The Australian market has been 
a very transparent market. However, even 
within that context, it has always enabled 
block trading and some non-transparent 
trading. The figure has always been about 20 
or 30% that has not been transacted on the 
market, pursuant to the block trading rules. 
It has always been recognised, even back in 
the floor trading days and then incorporated 
electronically, that there is a role for non-pre-
trade transparent venues, for block trading, 
to allow institutions to trade and minimise 
their market impact when they are doing 
in large size. That has been, historically, a 
feature our markets. So we have to be a little 
careful when we are talking about dark pools 
and dark liquidity, because that has always 
been part of that trade-off in the structure 
of our market. What we are saying is, that 
balance has worked well so how do we 
make sure, going forward, as we open up, 
that we maintain that balance? That is the 
thinking process that ASIC is going through 
in reviewing the issue of dark liquidity.

MARTIN WHEATLEY 

I think that is right. I think the thing to 
remember here is we talk about high-
frequency trading and we talk about dark 
pools and internalisation as if they are very 

new phenomena, but they are not. We have 
labelled them and, having labelled them, they 
have become interesting to politicians and 
media. We even have the French President, 
Mr Sarkozy, now calling for regulation on 
high-frequency trading. I don’t know how 
high up his agenda that is. However, these 
issues have been around for a long time and 
there has always been a need for significant 
blocks to be managed in a way that does 
not disclose them immediately to the market. 
In the UK we had a model we had created 
called normal market size, and certain 
multiples of normal market size would be 
subject to slightly different rules, in terms of 
transparency and publication. I have another 
question here, which is my second to last 
question from the audience, and I would like 
anybody on the panel to answer who feels 
they want to. Are these mega exchange 
mergers the last matings of the dinosaurs? 
Would anybody like to comment on that?

DUNCAN FAIRWEATHER 

Well, clearly there is a realignment of the 
planets going on in the exchange world at 
the moment and I presume that it has not 
finished yet; that we may well move to further 
consolidation. I don’t think that exchanges 
are dinosaurs. They are participating in a 
very dynamic market with new forms of 
competition challenging their position in the 
market. It is a good thing. 

MARTIN WHEATLEY 

I think one of the things that we gained 
from Carole’s presentation earlier is that 
we tend to look at exchanges as monolithic 
businesses whereas actually they are not. 
There are a range of functions that sit within 
an exchange. Arguably, the listing function 
is probably a monopoly function and the 
settlement function is probably a monopoly 
function. I question whether you would 
put that function within a profit-making, 
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shareholder-driven company. However, 
everything in between is contestable and 
I think that is what we are seeing. The 
contestable parts are the trading parts and, 
potentially, the clearing parts in between. 

SHANE TREGILLIS 

I am not commenting on mergers per se. We 
should also remember that even for the new 
entrants, there is consolidation, not just for 
the large exchanges. In Europe, Chi-X and 
BATS have announced a potential merger. 
If you look at the Canadian situation or 
even the European situation and you work 
out what the total revenue pool is likely to 
be and you say, okay, going forward, how 
many of the new entrants, plus existing 
entrants can that revenue pool support in 
those jurisdictions? It is not only at the larger 
exchanges but even the smaller new entrants 
where I think you will see some consolidation 
in that space as well. BATS–Chi-X is the first 
announced cab off the rank.

PAUL HILGERS 

I would even say, if you go back, you have 
Archipelago Exchange. 

SHANE TREGILLIS 

That’s right. 

PAUL HILGERS 

That was the first one. Arca was taken 
over by NYSE, and so you had, already, 
consolidation 10 years ago. The whole 
process started 10 years ago. You could say 
actually the exchanges were quite clever 
because they waited for all the ECNs to 
develop and then actually to cherry-pick 
what actually is working in the market and 
take that over. 

MARTIN WHEATLEY 

Okay. We have come to the end of this 
panel. Tony ended the last one by asking the 
participants what things would look like 20 

years on. Now, I cannot think 20 years on; 
that is much too far ahead. Two years on, I 
want your predictions on what the structure 
of the market will be and what share of 
trading the ASX will have. Shane? 

SHANE TREGILLIS 

I can’t comment on the share of trading 
of the ASX. We will at least have one 
new competitor, we will have competitive 
exchanges in Australia, and we will have a 
framework where ASIC is supervising both.

MARTIN WHEATLEY 

David? 

DAVID HORSFIELD 

I think if you look back 20 years and see 
where we are now, there have been huge 
advances in technology. I think technology 
will continue to drive the exchanges, I 
think there will be a lot more mergers of 
exchanges and I think they will get bigger. 
I guess what we are seeing now is that 
exchanges have to provide a high amount of 
liquidity for low transaction costs and they 
have to be up the technology curve in order 
for the exchanges to compete on a global 
stage. So, I think it will be more technology. 
I don’t know whether it will be faster trading. 
I don’t know how much faster you can 
get than the blink of an eye, but there will 
definitely be fewer exchanges and bigger 
exchanges, driven by technology. 

MARTIN WHEATLEY 

Paul? 

PAUL HILGERS 

Well, according to perception, I only can 
think in milliseconds, so two years is a pretty 
long period of time for me. I think that we will 
see competition here in Australia, hopefully 
not only on the trading venue side, but also 
on the clearing side, because that completes 
the full picture. I would say that I assume 



Building the infrastructure for market competition 79

that ASX will lose even more than 25% of its 
market share in the top 200 shares. I think 
we will see more high-frequency trading; 
technology will allow that. You will see that 
ASX is actually already deploying new trading 
systems. And I hope we don’t see any more 
dark pools. 

MARTIN WHEATLEY 

Duncan? 

DUNCAN FAIRWEATHER 

Oh, I wouldn’t predict a market share but I 
think you could be sure that the exchanges 
will be more adaptable to their environment 
than the dinosaurs were. They are already 
running dark pools, they are developing 
new trading venues and new products and 
services, and I think they will continue to do 
that and fare very well. 

MARTIN WHEATLEY 

Carole? 

CAROLE COMERTON-FORDE 

I think we will see, obviously, at least one, 
maybe two competitors to ASX and growth 
in the number of dark pools. I would agree 
with Paul’s guesstimate of 20 to 25% loss 
of market share. I think we will also see lots 
of new innovation in terms of the post-trade 
and pre-trade analytics that are provided 
to participants in the market. That could 
be provided by the exchange or it could be 
provided by information vendors or other 
third parties. I think we will probably see 
competition in clearing – maybe not in two 
years, but definitely at some point. 

MARTIN WHEATLEY 

Thank you all very much. There are a lot of 
questions, a lot of change and a suggestion 
that the exchanges will show themselves to 
be more adaptable than the dinosaurs. It is 
an interesting comment because, of course, 
the dinosaurs are the most successful 

species in the history of the planet Earth. Can 
you all join with me in thanking the panel.
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TUESDAY 22 February 2011 

Session 3: The future of financial advice
Moderator: Belinda Gibson, Deputy Chairman, ASIC

Good morning, ladies and gentlemen. 
Welcome to Day 2 of ASIC’s Summer 
School. Yesterday, our plenary sessions 
were very much about the markets, the 
capital markets, and the directors and the 
corporates that work in those markets. 
Today, our focus goes to the retail 
investment experience in those markets. 
There are two plenary sessions. The first 
one this morning is to discuss the future 
of financial advice and some of the issues 
there. Immediately after that, there will be 
a presentation from Paul Clitheroe about 
financial literacy, which is the key underpin to 
get any sort of retail engagement improved. 
Then after that, there will be a discussion 
about adequacy of disclosure, or do we have 
to find some other route to protect investors. 

I would like to turn now to the first plenary 
session, which is an overview of the 
proposed Future of Financial Advice reforms. 

As you know, the government, after the Ripoll 
Inquiry into some of the perhaps aggressive 
financial advice that was given leading up to 
the GFC that resulted in significant losses for 
several, decided we need to look at quality 
of financial advice, and what has been called 
FoFA is a consultation that has been going 
on for some time and will, I believe, reach 
its denouement in terms of government 
announcements a little later this year.

Associate Professor Joanna Bird is at the 
Faculty of Law at the University of Sydney, 
and she teaches and researches in the area 
of financial services regulation and regulatory 
theory. She is particularly interested in the 

protection of retail investors. Before going 
to Sydney University, immediately before 
there, she was at ASIC as head of strategic 
policy and did quite a bit of work on our 
submissions to the Ripoll Inquiry.

The other speakers on our panel: the first 
is John Brogden. John is well known to all 
of you, I am sure. He is presently the CEO 
of the Financial Services Council, which 
is the peak body representing Australia’s 
retail and wholesale funds management, 
superannuation, life insurance and financial 
advisory network industries. John holds 
many other positions in the community, 
charitable and otherwise. Professor Dimity 
Kingsford Smith is Professor in corporations 
law and the regulation of securities and 
financial products. She teaches in corporate 
governance, has been at the University of 
New South Wales since 2005, and has been 
at a number of other universities before then. 
Our third panellist is Jenni Mack. Jenni is 
chair of the consumer watchdog Choice, 
she is a member of our Consumer Advisory 
Panel, and she is a former executive director 
of the Consumers’ Federation of Australia, 
which is the peak consumer body. She 
has been a director of two of the Financial 
Ombudsman’s predecessor schemes, the 
Financial Industry Complaints Service and 
the Insurance Brokers Disputes Service. 
Each of these people brings a wealth of 
experience to both the law and the practice 
of the provision of financial advice. So I 
would like to start by asking Joanna to give 
us her background paper. 
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The FoFA reforms – an update 
Associate Professor Joanna Bird, Ross Parsons Centre of Commercial Corporate and Taxation 
Law, Faculty of Law, The University of Sydney

Thank you, Belinda. I have been asked 
today to do three things. The first is to 
provide an overview of the FoFA reforms. 
I intend to focus on what the government 
has called the three key reforms in that 
package, so that is the prospective ban on 
conflicted remuneration structures, the best 
interest duties for financial advisers, and the 
adviser charging regime. Secondly, I have 
been asked to comment on the regulatory 
approach that lies behind the reforms. It’s 
my view that the FoFA reforms mark a fairly 
significant change in regulatory approach 
in Australia financial services law. There 
is a change in regulatory philosophy that 
is leading to a change in regulatory tools. 
Thirdly, I have been asked to comment 
on how the reforms are likely to impact 
on industry and on investors. I will look at 
each of the three key reforms in turn, noting 
the nature and purpose of the reforms, the 
regulatory approach and the likely impact.

Before I do that, I do want to say, as Belinda 
has already said, I did work at ASIC for a 
number of years and I did actually work on 
ASIC’s submission for the Ripoll Inquiry. To 
the extent that is a conflict of interest, I feel 
I should disclose it, even though what I am 
about to say will make you realise, I think, the 
disclosure is fairly useless. But I should also 
say that the views I’m going to express are 
entirely my own, so please do not hold ASIC 
responsible for anything that I say today.

Looking first at the ban on conflicted 
remuneration structures: the government 
has said it will implement a prospective ban 
on conflicted remuneration structures in 

the financial advice industry. The proposed 
legislation will prohibit commissions paid by 
product issuers, it will prohibit any form of 
volume-based payments to financial advisers 
or their licensees by, for example, issuers or 
platform providers, and in addition advisers 
will only be able to charge percentage-based 
fees on ungeared products or investment 
amounts. The ban applies to remuneration 
for financial advice in relation to all products, 
with the possible exception of risk insurance. 
As you would know, the government has 
reserved its position in relation to risk 
insurance. The ban is essentially there to 
address what has been a longstanding 
concern about the impact of conflicts of 
interest created by commissions and other 
remuneration structures on the quality of 
financial advice given in Australia.

The argument is that those sorts of 
remuneration structures provide incentives 
to give advice that may not actually be in 
the best interests of clients. For example, 
those sorts of remuneration structures 
encourage advisers to advise their clients 
to acquire financial products even though 
another strategy, such as paying off debt, 
might be in the client’s interest. Those sorts 
of structures in fact encourage advisers to 
recommend the acquisition of products that 
pay high commissions rather than those that 
pay lower commissions or no commissions 
at all. Those sorts of structures encourage 
the use of platforms, even though platforms 
might not be ideal for a particular customer 
or client. They also encourage advisers to 
bring in new clients because the commission 
structure means you tend to get paid 
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regardless of whether you are providing 
ongoing advice to your clients or not.

The ban on percentage-based fees on 
ungeared amounts clearly addresses Storm 
Financial. It seems a long time ago now, 
but Storm Financial, as you will remember, 
charged a percentage, I think it was about 
7% of funds under management, to its 
client. That provided a strong incentive to 
encourage its clients to actually have assets 
that were under management and to go and 
borrow money so they could acquire more 
assets that would be under management.

So, in short, the ban is designed to address 
the problem that conflicts of interest often 
create incentives that can often lead to bad 
or biased, poor quality advice. It seems 
to me that using an outright prohibition 
on a prevalent form of business practice 
to address that particular problem is a 
significant change for Australian financial 
services regulation.

If I can be allowed to engage in some very 
sweeping generalisations and a fairly awful 
lawyerly description of economic theory: I will 
say that the philosophy behind the existing 
Australian financial services law is the 
efficient market theory, that is, the belief that 
markets and the people in them are going to 
behave rationally in their own self-interests. 
It is believed that markets drive efficiency 
and innovation and markets operate most 
efficiently when there is minimum regulatory 
intervention. Regulatory intervention is 
really only justified where you need to deal 
with market failure. That philosophy has 
led to what we have in Chapter 7 of the 
Corporations Act, which is a conduct and 
disclosure regulatory regime. 

So, currently, the preferred regulatory tools 
are conduct regulation to address market 
failure caused by participants failing to act 
with integrity, and disclosure regulation 

designed to address the market failure 
caused by information asymmetry and 
lack of transparency in financial markets. 
Unsurprisingly in that regime, the tools we 
currently use to deal with the behaviour I 
have been talking about, that is, the tools 
we use to deal with conflicts of interest in 
advice are a general obligation on licensees 
to manage their conflicts of interest and 
various disclosure obligations which will 
ensure that the client is told of the potential 
conflict of interest. A legislative ban on a 
particular widespread business conduct is a 
very different regulatory tool, and suggests 
that the government may in fact have lost a 
bit of faith in its traditional regulatory tools. 
The government may no longer believe that 
its traditional regulatory tools can deliver 
appropriate outcomes for retail consumers 
in such a complex environment as financial 
services. 

In this sense, I think what is happening is 
just actually a reflection of the increasing 
scepticism about the efficient market theory 
and the increasing scepticism about the 
benefit of disclosure as a regulatory tool. 
I have to say my personal view is that, if 
the government is going to lose faith in 
disclosure as a regulatory tool, then losing 
faith in it as a regulatory tool to deal with 
conflicts of interest in the advice industry 
sounds like a particularly good place to 
start, because in my opinion disclosure is a 
particularly inapt regulatory tool to deal with 
conflicts of interest in an advice situation.

Generally, the purpose of disclosure is to 
overcome information asymmetries between 
the discloser and the person to whom the 
information is disclosed, allowing the person 
to whom the information is disclosed to then 
make a rational decision in their self-interest. 
Generally, disclosure regulation will only 
be effective in that case if three hurdles are 
satisfied. The person to whom the disclosure 
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is made or, if you follow the economic theory, 
at least a sufficient proportion of the persons 
to whom the disclosure is made, must be 
able to: firstly, read the disclosure; secondly, 
understand the disclosure; and thirdly, 
make a rational decision on the basis of that 
disclosure. 

If you look at the first hurdle, in the advice 
situation, the conflict is disclosed in general 
terms in the Financial Services Guide and 
more specifically in the Statement of Advice. 
There is a fairly general scepticism about the 
extent to which those documents are read 
and there is some research to back up that 
scepticism.

You then get to the next hurdle. The client 
has to actually understand the disclosure 
that is made to them. That is actually 
surprisingly hard in this context. As the Ripoll 
Inquiry showed, clients didn’t understand 
the disclosure of the conflicts of interest. 
There are a couple of reasons: one, the 
remuneration structure for advisers is so 
complex that it is very hard to understand 
what you are being told; secondly, the 
client walks into the relationship with an 
inherent assumption that the person, that 
is, their adviser, is acting in their interests, 
and it takes a lot for them to overcome that 
inherent assumption. 

You then get to the third hurdle, where the 
client has to make a sensible or rational 
decision based on the information that they 
have read and understood. It is often argued 
that client retail consumers cannot do this 
because of lack of financial literacy and 
bounded rationality. I have to say, even if we 
ignore those real limitations on our abilities 
to make rational decisions, I am not actually 
sure what the literate person’s perfectly 
rational decision is in this situation. I walk 
in. My adviser discloses to me a significant 
conflict of interest, and what do I do? Do 

I totally ignore the advice I have just been 
given, in which case part of me is wondering 
why I am there? Or do I discount it, and what 
does that mean? How do I discount it? How 
much do I discount it? What is the process 
that I go through? 

The whole idea that a client has to adjust 
the advice they have just received because 
of a potential conflict of interest seems 
fundamentally inconsistent with the idea 
of actually getting advice in the first place. 
There have been some very interesting 
laboratory experiments on the impact of 
disclosure of conflicts of interest in advice 
situations. I know that there are limitations 
on the conclusions you can draw from those 
sorts of experiments, but they are quite 
interesting. The people who have done 
them are Cain, Loewenstein and Moore, and 
they conducted a number of experiments 
where they looked at the impact of conflicts 
of interest and their disclosure on both the 
recipient of the advice and on the adviser, 
and the bottom line was that the disclosure 
of the conflict of interest tended to damage 
those it was meant to protect, the advisee or 
the client. 

To me, one of the most fascinating parts of 
their experiments was that they looked at the 
impact of the disclosures on the discloser 
of the information, which is something we 
often ignore when we analyse disclosure as 
a regulatory tool. The experiments showed 
that disclosure exacerbates the negative 
effect of the conflict of interest. Somehow 
the disclosure of the conflict appeared to 
free the adviser to give advice that was more 
heavily biased by the conflict of interest. 
It is extremely important at this point to 
note that neither the experimenters nor I 
are suggesting that what is going on was 
conscious corruption. There is no suggestion 
that these, probably university students, were 
all morally corrupt. In fact, it is more likely 
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that the effect of the disclosure was entirely 
unconscious on the mind of the people 
making the recommendations. 

They also looked at the effect of the 
disclosure on the client. Unsurprisingly, they 
found that conflicted advice was extremely 
difficult for advisees to evaluate. In the 
laboratory situation, the advisees did tend to 
discount the conflicted advice that they were 
given, but the discount they made was not 
nearly sufficient to make up for the fact that 
the advice they had been given was distorted 
compared to the unconflicted advice and 
it was also distorted compared to the 
conflicted advice where the conflict had been 
kept hidden from them. 

It is speculated that outside the laboratory 
situation, of course, it’s even more complex 
for a client. It is felt that, in the adviser’s 
office, clients may in fact have a tendency 
to trust people that have disclosed a conflict 
of interest, on the sort of human belief that 
somebody who has just told you something 
against their own interest must be a pretty 
honest person. The other factor at play – and 
actually I have experienced this – is that you 
feel very uncomfortable rejecting conflicted 
advice, because I know, intellectually, acting 
in pursuance to your conflict is probably not 
moral corruption, it is probably unconscious, 
but we tend to label it as corruption. So 
by rejecting conflicted advice, you feel 
like you’re saying, ‘Actually, I think you’re 
corrupt,’ which is something most people 
aren’t particularly willing to do. 

So what will be the impact of the ban? I think 
it will improve the quality of advice. I think 
that the current conflicts of interest in the 
remuneration structures do have the ability 
to impact on the quality of advice. They are, 
as I have tried to explain, very difficult to 
manage, so we probably need to do more. 
There is a big ‘but’, I am afraid, and that’s 

why it is in capitals. First, there are actually a 
large number of other conflicts in the advice 
industry which have the potential to distort 
advice. The key conflict that is left untouched 
by this package of reforms, of course, is the 
connection between product manufacturers 
and advisers. 

At the time of the Ripoll Inquiry, the research 
was that 85% of advisers are currently 
associated with a product manufacturer in 
the Australian market, and there is some 
fear that the effect of these reforms will be 
to increase that already high number, as 
small advisers who feel that they cannot 
survive without the subsidy they get from 
commissions sell out to product issuers. 

The other factor, of course, is that many 
other things affect the quality of advice other 
than conflicts, the most obvious one being 
training and competence. I don’t want to be 
negative. I think it is a positive step but it’s a 
first step.

Looking at access, a big unknown is what 
impact will the reform have on access to 
advice? I don’t have a crystal ball, but my 
personal view is that I think at least initially it 
will negatively impact on access to advice. 
It will decrease consumer demand for 
advice. A strong theme in the recent ASIC 
report on access to advice was that there 
was a huge gap between the amount that 
consumers were willing to pay for advice 
and the actual cost of that advice. Once you 
remove commissions, you are increasing 
the perceived cost of advice and probably 
the actual cost of advice. So you would 
expect that to have an impact on demand. 
My personal view, of course, is that is an 
interesting thing to note, but it shouldn’t stop 
us going ahead with the reforms. A possible 
negative impact on advice is not a reason to 
abandon the reform. 



The FoFA reforms – an update 85

There doesn’t seem to be, to me, much point 
in promoting access to personal advice at 
the cost of that quality, the quality of advice. 
So I think the government’s approach is the 
correct one: improve the quality of advice by 
introducing a ban on conflicted remuneration 
structures and other measures, and then look 
at other possible levers to increase access to 
personal financial advice. 

This leads us to the best interests duty. Of 
all the FoFA reforms, this is the one with 
the strongest support amongst the financial 
advisers.

The government has proposed the 
introduction of a general conduct 
obligation on licensees and their authorised 
representatives, requiring them to act in the 
best interests of their clients and to place the 
interests of their clients ahead of their own. 
The obligation arises when personal advice 
is given to retail clients. The government 
information pack thankfully says that the 
duty cannot be contracted out of or in any 
way affected by disclosure, and in light of 
what I have just said about the limitations of 
disclosure in this context, that is clearly an 
essential element. 

One of the biggest issues of concern to 
industry is whether advisers will have to 
know every product in the universe in order 
to act in the best interests of their clients. 
The government has tried to address industry 
concerns by saying that there will be a 
reasonable steps qualification on the duty so 
that advisers only have to take reasonable 
steps to discharge the duty and are not 
expected to base their recommendation on 
the assessment of every single product in 
the market. In other words, the duty seems 
to import a concept of a reasonable financial 
adviser by which to judge the conduct of the 
particular adviser, and presumably what will 
be reasonable will vary by reference to what 

the clients have asked the adviser to do and 
by the sorts of services the adviser offers in 
the market. 

So it will vary depending on whether the 
client has asked for a full financial plan or 
some form of limited advice, and it will vary 
by reference to whether the adviser makes 
it clear they give advice on the full range of 
products or on a limited range. I suspect that 
that is reassuring for advisers, but it does not 
fully explain how the obligation will fit with 
some existing business practices, such as 
approved product lists. I know the panel is 
keen to discuss that issue, so fortunately I 
will just leave it there and we will see where 
we get to on the panel. 

As Belinda said, we haven’t yet seen draft 
legislation. I hope and fully expect that 
when it appears, it doesn’t use the word 
‘fiduciary’ or import any other aspect of 
fiduciary law, such as equitable remedies, 
into the legislation. The word ‘fiduciary’ is 
really only being used as shorthand in the 
ASIC submission, in the Ripoll report and the 
government information pack. Instead, the 
legislation should seek to explicitly describe 
the duty as Kevin Lindgren has suggested; 
so it should specifically set out that advisers 
act in the best interests of their clients; and, 
they are to place the interests of their clients 
ahead of their own. For completeness, I 
would add in that they have to act with 
reasonable care. I think you may as well put 
all the duties there altogether.

The legislation should set out who can bring 
an action for breach of a duty and what 
remedies are available. I hope that, unlike 
the appropriate advice obligations in s945A 
of the Corporations Act, a breach of this 
duty will not attract criminal consequences. 
I think attaching criminal consequences to 
what is essentially a negligence/best interest-
type duty, without some further element, is 



86  Australian Securities and Investments Commission | ASIC Summer School 2011

inappropriate and will lead to inappropriately 
risk-averse behaviour. I suspect it would 
stand in the way of ASIC’s and the 
government’s attempts to try and encourage 
advisers to be more bold and give limited 
advice, not just offer full financial plans. 

What is the purpose of the duty? Quite 
simply, the purpose of the duty is to ensure 
that consumers receive financial advice 
that is in their best interests. The duty 
overcomes substantive weaknesses in the 
existing conduct obligations on advisers. So 
the suitability obligation in s945A doesn’t 
set the bar high enough. There is a gap 
between what retail investors think they 
get when they go to an adviser, which is a 
high-quality professional service, and the 
service the law actually currently requires 
advisers to deliver. As the Ripoll report points 
out, under the current law, you can comply 
with it by recommending, for example, 
a managed investment product which is 
particularly expensive but associated with 
a product issuer which you are associated 
with. The obligation will also help overcome 
the weakness of the current obligation to 
manage conflicts of interest. 

The new duty is not a radical change in 
regulatory law. It is extremely familiar. It is 
a conduct obligation, but there is a slight 
change in philosophy behind this new 
duty. It differs from s945A: it is much more 
protective of consumers, and there is a 
sense that the pendulum is swinging away 
from the efficient market theory, the almost 
‘buyer beware’ tenor of our existing financial 
services regulation. 

What will the impact be? I say that of all the 
FoFA reforms, this is the one that is most 
supported by advisers, and that appears 
to be because most advisers believe they 
already comply with the obligation. So on 
that view, not much will change.

Another issue with general duties like this 
is that they actually aren’t frequently the 
subject of compliance action. Regulators and 
others find vague and uncertain duties such 
as this to be time-consuming and expensive 
to enforce. The evidence required to prove a 
breach is much more difficult and extensive 
than, for example, the evidence required 
to prove that somebody didn’t include a 
statement in their disclosure documents. 
So these types of duties do not tend to be 
subject to high visibility enforcement action. 

In light of that, I don’t think the duty will 
lead to seismic changes, but I do think it is 
absolutely essential for a number of reasons. 
Firstly, it does clarify the duty on advisers. 
We can all stop arguing about whether 
advisers owe a fiduciary-type duty to clients 
or whether in fact that would be changed by 
the contract or whether it’s changed by the 
facts of the case. The duty will operate in 
relation to the many conflict situations that 
still exist in the advice industry even after the 
ban on commissions. So it will operate where 
an adviser receives a soft dollar benefit; it will 
operate where the adviser is associated with 
a product issuer. I think the duty will have 
an educative effect on advisers and perhaps 
clients, who need to be reassured about the 
professional nature of advisers. 

Finally, it is continually alleged that FSR 
encourages a sort of tick-a-box approach 
to the delivery of financial services and 
doesn’t promote an ethical approach. To 
the extent that regulation can promote an 
ethical approach, it’s general duties like this 
that focus on the relationship between the 
adviser and the client, rather than the sort of 
mechanical conduct of the adviser, that are 
likely to do that.

I have, unfortunately, left myself not much 
time to deal with the most difficult of all 
the issues, which is, of course, the adviser 
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charging regime. This is the most contentious 
reform, or it has emerged as the most 
contentious reform, from industry’s point 
of view, with many believing it is going to 
cause them to lose clients. The government 
proposes to introduce an adviser charging 
regime. There are lots of features to the 
adviser charging regime, many of which 
are very bland and nobody would object to 
and they just relate to agreeing with people 
how much you are going to charge them, 
disclosing that to them and making sure they 
agree; and all of that is fairly unobjectionable. 

But the real nub of the reform from industry’s 
point of view is the annual renewal notice, 
which requires an active opt-in by the clients 
to ongoing services and fees. So if an adviser 
is to provide an ongoing service, the adviser 
will be required to send an annual renewal 
notice to the client with an opt-in. The client 
must actively opt in to the provision of the 
service. If the client doesn’t actively opt in or 
if the client does nothing, the adviser cannot 
charge anything, that is the bottom line. 

What is the purpose of this thing? The 
government information pack doesn’t 
actually explain the purpose, other than 
to note in general terms that this is a 
transparency measure. The reform doesn’t 
come from the Ripoll report, so at this point 
I infer the purpose of the reform. Clearly, 
it is intended to promote transparency, so 
that clients will understand what they are 
paying for. It also seems to be intended to 
prevent the receipt of passive income by 
advisers, the situation where the advisers are 
paid annually regardless of the service they 
actually provide. 

The ban on trail commissions clearly 
addresses the main form of passive 
income received by advisers currently, so 
trail commissions currently constitute a 
significant source of income for advisers; 

recent research estimates it’s about 31% 
of adviser revenue. The imposition of the 
annual opt-in indicates possibly that there 
was a fear that the industry would replace 
trail income with another form of passive 
income coming directly out of the clients’ 
pockets, presumably based on funds under 
management. I think this reform is further 
evidence of a new regulatory approach. 

As I said, Chapter 7 is based on the efficient 
market theory, which has as its assumption 
that people behave rationally and in their 
self-interests. A competing school of thought 
is often called behavioural economics. 
Behavioural economics has at its base the 
idea that people’s decision making is not 
rational; instead, it is subject to a number 
of more or less predictable flaws or biases. 
If that is your starting point and you want 
to devise a regulatory system that protects 
customers, such as Chapter 7 does, the 
type of regulatory system you develop will 
vary greatly from the type of regulatory 
system you develop if you believe people 
are capable of acting rationally and in their 
self-interest. 

If you believe people behave irrationally in 
the economic sense but in ways that are 
reasonably predictable, instead of using 
conduct and disclosure tools, you will use 
regulatory tools such as default options, and 
that is what the government has done here 
and, of course, in MySuper. According to 
behavioural economics, when presented with 
a choice, people tend to take the option that 
requires the least effort, even if it is not the 
most economically rational thing to do. In 
other words, we go with the default. We do 
it for lots of reasons: inertia, what is called 
the status quo bias, a feeling of apathy that 
overcomes all of us when we read financial 
services disclosure, and actually because 
consumers feel that the default option comes 
with an implicit endorsement from some 
default setter. 
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Therefore, if the purpose of the regulatory 
regime is to protect consumers, but you 
still want to offer consumers a choice, the 
obvious thing to do is to set the default 
that is suitable for most people, but let 
those who want to opt out. As many of you 
would recognise by now, that is Thaler and 
Sunstein’s famous libertarian paternalism. 
By using regulatory defaults, the government 
is basically swinging into the behavioural 
economics camp. 

So what will be the impact? The advisers will 
tell you it will create additional paperwork 
for advisers. There is currently significant 
debate about how much that will actually 
cost advisers, given that if you are providing 
ongoing advice you are probably contacting 
your clients on a regular basis. It is likely 
to lead to fewer clients getting ongoing 
advice routinely. As I said, the behavioural 
economics research indicates that a 
significant number of people will not opt in. 
That means that fewer people will get advice 
they don’t want. 

It also means that most people will not 
routinely get ongoing advice, and that is 
where I have actually some question as 
to whether we have got the default in the 
right place here. The default, the one that 
is suitable for most people, seems to be no 
ongoing advice routinely. The policy aim of 
ensuring people are not paying for advice 
they don’t want or really receive is absolutely 
admirable and it is essential if advisers are 
to become a fully formed profession, but I 
wonder whether we need to work through, or 
whether there might be other regulatory tools 
to achieve that aim.

In conclusion: the overall effect of FoFA is 
positive and it is a step in the right direction, 
but there’s a little way to go before we have 
a fully professional advice industry. But what 
we are really seeing here is a new regulatory 

approach, a new regulatory philosophy and 
new regulatory tools. Thank you. 
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BAN ON CONFLICTED REMUNERATION

› Existing regulatory approach
- Regulatory philosophy = ‘efficient markets theory’ (EMT)
- Regulatory tools = conduct and disclosure regulation

› New regulatory approach
- Regulatory philosophy = scepticism about EMT,  

acceptance of  behavioural economics and bounded 
rationality

- Regulatory tools = new tools, such as a ban on existing 
business practices

A new regulatory approach?

BAN ON CONFLICTED REMUNERATION

› Disclosure works if clients
- Read the disclosure
- Understand the disclosure
- Make a rational decision on the basis of the disclosure

› Significant hurdles when an adviser’s conflict of interest is disclosed in an 
advice situation

› Experimental evidence about disclosure of conflicted advice
- Disclosure ‘frees’ the adviser to give more biased advice
- Disclosure difficult for clients to evaluate
- Clients fail to ‘discount’ the advice sufficiently
- Real world situations possibly even more complex for clients

(Cain, Loewenstein and Moore 2010)

Conflicts of interest and disclosure

BAN ON CONFLICTED REMUNERATION

› Quality of advice
- Banning conflicted remuneration will improve the quality of advice

- BUT 

- Other conflicts in the advice industry

- Factors other than conflicts affect the quality of advice

› Access to advice
- Increasing perceived cost of advice will reduce demand for advice

- BUT

- Factors other than cost affect demand for advice

- Not appropriate to increase access by decreasing quality

Impact of ban on industry and consumers
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BEST INTERESTS DUTY

› General conduct obligation
› Imposed on licensees and authorised representatives
› When personal financial advice is given
› Requires advisers 

- to act in the best interests of their clients 

- to place the interests of their clients ahead of their own 

› Obligation not affected by disclosure or contract
› Reasonable steps qualification
› ? Final form of the duty and remedies for breach
› ‘Lifting the bar’ and improving professionalism of the advice industry

What is it and why has it been proposed?

BEST INTERESTS DUTY

› Familiar regulatory tool

› Focus on protecting consumers

› Focus on the relationship between the adviser and 
client, not process

A new regulatory approach?

BEST INTERESTS DUTY

› Not likely to lead to significant changes
- Most advisers feel they already comply
- Difficult to enforce

› BUT
- Clarifies the duty on advisers
- Operates in relation to remaining conflicts of interest
- Possibly increases confidence in the advice industry
- Possibly promotes an ethical approach

Impact of duty on industry and consumers

Slide 7

Slide 8

Slide 9



92  Australian Securities and Investments Commission | ASIC Summer School 2011

ADVISER CHARGING REGIME 

› Advisers must agree their fees directly with clients
› Advisers must disclose the charging structure to 
clients in a clear manner

› Advisers can only charge ongoing advice fees if a 
payment plan has been agreed, or if the charge 
relates to ongoing service

› If an adviser is to provide an ongoing service, the 
adviser must send an annual renewal notice to the 
client, with an opt-in

› Promote transparency and address passive income

What is it and why has it been proposed?

ADVISER CHARGING REGIME

› Existing regulatory approach
- Regulatory philosophy = ‘efficient markets theory’ (EMT)
- Regulatory tools = conduct and disclosure regulation

› New regulatory approach
- Regulatory philosophy = scepticism about EMT,  

acceptance of  behavioural economics and bounded 
rationality

- Regulatory tools = new tools such as use of default 
options

- Is the default right?

A new regulatory approach?

ADVISER CHARGING REGIME

› Additional paper work for advisers

› Fewer retail clients paying for advice services they 
do not want or need

› Fewer retail clients receiving ongoing advice

Impact of adviser charging regime
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FUTURE OF FINANCIAL ADVICE REFORMS

›A step in the right direction

›A new regulatory approach
- Protecting consumers 
- Accepting behavioural economics and bounded 
rationality

- New regulatory tools
- Less reliance on disclosure

Conclusion
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BELINDA GIBSON 

Thank you, Joanna, that’s an interesting 
paper both in terms of the legal side and 
the philosophical background. I have invited 
each of the panellists to speak for 5 to 10 
minutes about their thoughts on where the 
industry might be and what the issues are 
for them. John, perhaps I could ask you to 
begin. 

JOHN BROGDEN

Thank you, Belinda, and ladies and 
gentlemen. The point on which Joanna 
concluded is the point at which I want to 
start, which is when the then-minister, Chris 
Bowen, announced the Future of Financial 
Advice package on 26 April last year, he 
indicated very clearly that balance had to 
be struck, and if I can paraphrase him, he 
said there was a need to minimise conflicted 
remuneration structures and at the same 
time ensure that affordability and access of 
advice is not reduced.

So in essence, this reform package always 
had to strike the balance between delivering 
a transparent and up-front relationship 
between an adviser and a client and creating 
a profession from what its greatest enemies 
would describe as being a sales force of 
product floggers; and at the same time 
ensure that Australians who need financial 

advice can afford it and get it. The overriding 
principle as well is that financial advice 
is good, and it won’t surprise you that I 
strongly support that. At its very base, the 
argument on Storm was an argument about 
the delivery of advice, not about the benefits 
of advice. And if anyone in Australia was 
going to come out and argue, ‘Don’t worry 
about financial advice, just go online and do 
it yourself or work it out yourself and buy any 
products or put in place any savings plans 
that you need,’ then that would have been 
the time. But in essence, in very shorthand 
sense, the political outcome, which has 
driven this, let’s be very honest, the political 
outcome that has driven this reform package, 
was advice is good but Storm was bad, and 
that’s a very clear, a very clear, premise, I 
think, on which all of this reform package is 
proceeding.

As Joanna outlined in some detail, the 
premise of it all, if you like, the foundation of 
this reform package to create a new era of 
financial advice in Australia, is the creation 
of a best interests fiduciary duty; and we 
have this debate in our office, Joanna, 
about whether it is a fiduciary duty or a 
best interests duty. About 18 months ago, 
fiduciary duty became the new black in the 
reform debate and everybody used it as 
a shorthand definition of what we had to 
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rise to in terms of ‘bigger and better than’ 
appropriate advice under the Act. So we 
believe it is a best interests duty, there is 
no doubt about that. We want it defined, 
we believe it’s critical that it be defined, 
and for a slightly different reason than has 
been enunciated. The worst outcome for 
the industry and the worst outcome for 
individuals would be if we went through this 
very significant reform process and there 
was still conjecture on what best interests 
was and we spent the next five years in the 
courts determining what it really means, and 
an industry that is trying to establish – in 
some cases and re-establish in others – a 
relationship of trust with consumers finds 
itself going backwards rather than forwards.

So in a rare expression of regulatory zeal, 
the industry actually wants black and white 
definitions of what this is and what this isn’t, 
and that’s a very significant submission we 
have made to the government. The devil 
will be in the detail and we will all argue 
the case back and forth, but we want it to 
be extraordinarily clear. Otherwise, we will 
have, in my view, defeated the purposes of 
this higher duty. We support the adoption 
of a higher duty, we support it for many of 
the reasons that have been stated, but we 
particularly support it as the underpinning of 
an ethical and professional approach to the 
delivery of financial advice, there is no doubt 
about that.

If I can for a moment just pull together one 
issue. No-one in this room would disagree 
we need a fiduciary duty, no-one would 
disagree that we need a more professional 
standard between advisers and their clients. 
However, if you moved to an annual opt-in 
process, you will go from product flogging 
to the provision of McDonald’s financial 
advice in a fast food relationship; and this will 
work because, in the knowledge, as Joanna 
indicated, that a good number of clients will 

not opt in, advisers will have to secure a 
client, provide them with advice, get them 
in an opt-in position in 12 months, assume 
that a large percentage won’t opt in, and 
go looking for their next clients. So rather 
than seeking to establish a professional 
service-based relationship, you will require 
planners to move very quickly to pick up 
their next client and run the risk of providing 
inadequate or poor service to their existing 
client base. I think this fundamentally 
goes against the intent of establishing a 
profession.

I am pleased that Joanna indeed identified 
the fact that there is no identification in 
the government paper of why one year is 
the right period, what is special about one 
year, which demonstrates very clearly it is a 
political decision. One year sounded good. 
We appreciate the political reality, that the 
government wants to put some sort of figure 
on the renewal period, the opt-in period. 
We don’t accept the premise, because if 
fiduciary duty – best interests duty – is to do 
what it’s meant to do, there shouldn’t need 
to be the requirement for an annual opt-in 
because advisers will be acting in the best 
interests of their clients.

But let’s assume the government wants a 
political outcome of a year. Our alternative, 
we believe, is better for professionalism and 
better for clients, and it’s this: rather than 
having a locked-in 12-months relationship 
where an adviser has the guarantee that 
you are locked in for 12 months and you will 
pay on a monthly basis, an annual basis, 
whatever it happens to be, their fee – and 
the distorted behaviour that will create in 
the sense if you get a client, you sign them 
up for 12 months, you give them advice, 
and you move on quickly – we believe, for 
want of a figure, a three-year relationship 
and a three-year opt-in is appropriate, with 
this significant rider that the client can opt 
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out at any stage, at any stage, no reason 
why, no debates, they can walk away at 
any stage. For those of you who will say 
behaviourally they won’t do that, we’re 
very happy to provide annual statements, 
we’re very happy to provide more regular 
statements that indicate not simply the 
performance of the investments, but also 
the amount of fees that have been taken out 
on a regular basis. Behaviourally, there’s no 
doubt that the difference between seeing an 
amount of money leave your account on a 
monthly basis versus being absorbed into a 
commission will be much more significant, 
there’s no doubt about that.

It goes without saying, with respect to 
conflicted remuneration, that I think we are 
starting and ending exactly where everybody 
else on this panel is starting and ending: 
that conflicted remuneration and conflicted 
advice must go, and we want to end up with 
a more professional relationship between 
advisers and clients and a better industry. 
The obvious debate is how we get there 
and what is described as conflicted advice. 
We support, indeed we advocated, the 
abolition of commissions on superannuation 
and investment products. We support 
the abolition, indeed the banning, of 
any volume payments from wholesalers 
directly to advisers. That is clearly the most 
distortionary sort of payment you can have, 
and as we saw with players like Westpoint, 
it is very enticing to walk through the door 
and offer somebody a 7% commission for 
selling a product. We believe that needs to 
be banned.

I acknowledge the issue that was raised 
about approved product lists, but it 
is significant that none of the most 
controversial investments that have been 
pursued recently that saw people invest 
in poor products, none of those made it 
on a platform. They wouldn’t have passed 

the test. They didn’t even try and get on a 
platform, and if they did, they wouldn’t have 
passed the test. So platforms play a role 
and the government has identified that there 
needs to be a reasonableness approach with 
respect to that. So platforms do play a role 
and they play a role in the benefits of scale. 
Our greatest concern – and I’ll wrap up on 
this – is in the zeal to reform and change 
that we will see the benefits of scale that 
are delivered to clients through the current 
process regarded purely as conflicted 
remuneration and abolished. That would be 
a process, in my view, of the government 
cutting off its nose to spite its face. 

BELINDA GIBSON 

Thanks, John. Jenni, would you like to put 
your point of view on this? We’ll come back 
to some of those issues in questions. 

JENNI MACK 

I will start with the big picture of what I think 
the reforms are intended to deliver and then 
I will go through the three headline reforms 
and then spend a couple of seconds on 
where I think the industry will end up at the 
end of these reforms. So I guess the first 
thing is the reforms are about restoring trust 
and confidence – not restoring, building trust 
and confidence – in the industry. They are 
also about moving away from supply-driven 
competition to demand-driven competition. 
They are about putting consumers in the 
driver’s seat so the industry can provide 
offerings that consumers actually want; and 
I’ll talk about how that can occur as I go 
through the points here. 

I think one of the biggest things that they will 
do is they will create a huge opportunity for 
the industry in terms of unmet demand that’s 
out there. I mean, we see survey after survey 
shows that 70% of Australians have never 
sought financial advice, and I would say that 
that is in large part because of the offering 
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that the industry currently has: full-service 
ongoing advice. There is a misalignment 
there with what consumers actually want, 
and ASIC did an interesting piece of work 
on that towards the end of last year that 
found the future of financial advice, what 
consumers really want, is specific advice 
tailored to their needs at a particular point 
of their life, during a life event or a life stage. 
It is really about building confidence in the 
industry and orienting the industry towards 
the needs of consumers. 

So the first thing is the best interests test, 
and really what we see that as doing is 
setting a foundation for practices that align 
the interests or, where there is a conflict, 
ensure that consumers’ interests prevail. 
So the best interests duty will mean no 
commissions, no volume rebates, and 
explicit consent to pay for the provision of 
services; and it will also impact on soft dollar 
arrangements and it may impact on vertically 
integrated business models. It will impact on 
the make-up of the approved products list, 
and we caution against the sort of over-
interpretation, if you like, that we have seen 
with Statements of Advice in this area. The 
reasonable steps qualification will not require 
the scanning of every product on the market. 
It is particularly important that it will apply 
at both the licensee level and the individual 
adviser level. This will provide capacity that 
has been needed for some time to deal with 
the bad apples problem. 

Opt in has become, as Joanna pointed out, 
a contested element of this reform. I find 
that extraordinary, that we’ve got to a point 
where it is being hotly debated whether 
consumers should have the right to agree to 
pay the fees and agree that ongoing service 
is required. Why is opt in so important? It is 
an explicit policy response to deal with very 
significant consumer detriment, the passive 
income problem where consumers have 

been paying good money for nothing. It’s 
to deal with the money for jam, the advisers 
selling their books, playing on the golf course 
while money from consumers’ accounts 
constantly flows into advisers’ accounts. So 
it is to deal with a very specific problem. It 
will put significant pressure on the industry to 
set out their value proposition for consumers, 
and good advisers are already doing this 
and good advisers already have in place 
annual opt-in arrangements. So it will put 
pressure on the industry to respond to what 
consumers want. Finally, it’s about stopping 
asset-based fees acting like trails. 

In these reforms, we did oppose allowing 
asset-based fees to replace commissions 
because we feel, in many ways, they 
are commissions by another name. 
These reforms, the package is already a 
compromise, it has already got significant 
concessions to the industry, and one of the 
most significant is allowing asset-based fees 
to replace commissions. Asset-based fees 
can act like commissions in very many ways, 
and I will perhaps have an opportunity to 
explain that later, but that is why opt in is so 
important, to stop asset-based fees acting 
like commissions. 

The other headline issue that we haven’t 
really talked about so much this morning is 
the volume payments ban. We think this is a 
critical and essential step. Volume payments 
are particularly insidious because they are 
incredibly large, they are very opaque, and 
they are pretty impossible to disclose. We 
have heard there have been proposals about 
a narrow ban that would perhaps allow 
product-neutral payments from platforms to 
dealer groups, but in our view that will still 
bias advice. We just can’t see any volume-
related payments that are not conflicted 
remunerations. 

Coming back to my main theme, where these 
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reforms will take the industry: I think it will 
put the industry on a professional footing. 
It will open up financial advice to the vast 
majority of Australians, who currently don’t 
access advice and who want specific advice, 
who want advice at a specific life stage or a 
specific life event. 

BELINDA GIBSON 

Dimity, could we have your thoughts on 
some of these issues? 

DIMITY KINGSFORD SMITH 

Thank you very much, Belinda. I have had the 
benefit of listening to everybody else, so I will 
try and weave in some reflections on matters 
as I go along. Being a lawyer by training, I 
did come along with some thoughts about 
the detail, because I think the detail, at the 
end of the day, is going to be as important 
to the consumer as it is to the industry, and 
it clearly is very important to the industry. 
My great concern always is that the law in 
the books is one thing, but the law on the 
ground or the law in action, which is where 
the consumer deals with it, of course, or the 
investor/consumer, is another, sometimes or 
even often; and the whole point of good law 
in practice and good regulation is to bring 
the two together. 

The first thing I want to speak about for 
a moment is what does ‘best interests’ 
mean because I have a great concern that 
the purpose of this bundle of reforms, and 
particularly the best interests duties, will 
be lost in translation from its current status 
as an equitable doctrine to the statutory 
context. Equity and its use as an interpretive 
device in the statutory context is sticky, it 
stays with the interpreter. This is a lot to 
do with the way lawyers and judges are 
educated and the fact that the whole idea 
of statutory programs or regimes to regulate 
are relatively new in the scheme of legal 
developments. 

We have had half a century or more of 
comprehensive regulatory programs and we 
are still trying to work out how pre-existing 
equitable and, in other contexts, common 
law principles react or have inter-legality with 
the statutory form. Let me give you a couple 
of examples. Justice Megarry in Cowan 
v. Scargill, where the whole idea of best 
interests began, gave three requirements for 
the duty to be discharged: the first is that it 
only applies to financial interests, the second 
is that best interests is paramount, and the 
third is that best interests are best interests. 
How do we want to think about this?

The first thing we have to bear in mind is 
that Cowan v. Scargill was a trustee’s case, 
not a case about financial advisers. Trustees 
have a fund of property to manage and it 
is pretty clear that what they have to do 
is not just preserve the property, but they 
have to manage it to increase it. Financial 
advisers often don’t have a fund of property 
to manage. So how are we going to translate 
that sticky equity baggage into the statutory 
context? 

The second point is that the duty is 
paramount. That means it interlaces with 
every other obligation, that it is somehow 
hierarchically primary. In the trustee 
context, it doesn’t seem to work like that, 
and bearing in mind also that directors 
have a best interests obligation as well, 
and there is plenty of sticky law there as 
well. The scholarly view at the moment is 
that paramountcy doesn’t mean that best 
interests conquers all. It simply seems to 
be the opinion at the moment that best 
interests tells a trustee that they have to rise 
to thinking about how they discharge all their 
obligations. So best interests is telling them 
how to discharge all the obligations that 
they have, and of course in the context of 
financial advisers, one would have to look at 
the mandate or the agreement between the 
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customer and the adviser to know exactly 
how that paramountcy duty would work out. 

The third requirement that comes from 
Cowan v. Scargill is that best interests 
seems to mean not necessarily the very 
best, but that it is intended to ensure not 
that the trustee will be the guarantee of all 
investments that it manages on behalf of the 
beneficiaries, but that it is an aspirational 
message to trustees to do the best they can; 
and the current state of the law in Australia 
seems to be that that is what is required 
now here. There has been an Administrative 
Appeals Tribunal decision which suggests 
that the codification of a best interests 
duty in s52 of the Superannuation Industry 
Supervision Act means that virtually the 
trustee is guaranteeing that its management 
decisions will be beneficial. 

Going back to the position of the consumer 
again, we have to sort these detailed 
questions out so that consumers aren’t 
having to go to the High Court to work out 
what these things will mean, and I think I am 
echoing in detail concerns that the rest of 
the panel have raised. A point that Joanna 
made, and which I think we have to think 
about in relation to best interests, is how 
it relates to the reasonable steps defence 
and whether that is going to reintroduce a 
negligence standard. Joanna mentioned that 
she thought the negligence duties should 
be in the place where we are going to talk 
about best interests – in the Corporations 
Act, eventually. I must say I am concerned 
about that suggestion because what I see 
already is the reasonable steps defence 
bringing us back to something less than 
this higher aspirational requirement on 
financial advisers to do their best; and that 
introducing a negligence standard, which is 
already plentiful in the Corporations Act and 
the ASIC Act anyway, that may add to the 
difficulty of clear statutory interpretation that I 

have already suggested we are going to have 
because of sticky equitable doctrine. 

The other thing I want really to address is 
the remedies. The remedies are the stickiest 
place because we have a lot of law about 
equitable compensation and all sorts of 
remedies which flow from the fiduciary 
nature of equitable doctrine. We have all 
said many times over that we do not want 
this duty to be fiduciary. But if we don’t call 
it fiduciary and we have negligence words in 
the statutory formulation, then maybe we are 
not going to be doing the job we want to do. 
Jo has suggested that the obligation should 
not be criminal, but I am not sure that having 
a criminal norm in the background doesn’t 
have the galvanising effect that we might 
want from this duty. 

So, in short, a lot of heavy thinking has got to 
be done about the stickiness of the equitable 
background to this statutory legislative 
project; and we have to have a view to the 
future about when this new statutory duty is 
going to be interpreted, because if we don’t 
be absolutely clear about what we want, then 
we may find that we are frustrating the whole 
purpose of the duty. 

Going back to the point about consumers, 
we need to be very clear that there is a 
statutory remedy for consumers because the 
courts are usually reluctant in these kinds of 
situations to imply one, they almost never 
will. There are some good examples in the 
Corps Act already of statutory remedies. The 
final point I want to make is that it should be 
absolutely clear in this legislation that this 
duty, whatever we call it and however we 
draft it, is something that consumers can 
take to the Financial Ombudsman Service. 

BELINDA GIBSON 

Thanks, Dimity. I would like to take the panel 
back to a very practical question, but it arises 
out of best interests and reasonable steps. 
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What is it that people can and have to have 
on their approved products list, because the 
way it works, you give advice on the basis 
of products in your approved products list? 
I have seen one example where a particular 
adviser had just the one product on their 
approved products list and it wasn’t a very 
good one – in fact, it was an appalling one. 
Can you have a situation where you have just 
one product and that’s all you can advise 
on? Can you have a situation where you go 
to a product issuer house and you can only 
buy products provided by that issuer? What 
will best interests mean in that instance? 
Would it mean an adviser saying, ‘Sorry, I 
can’t help you, go away, it’s not in your best 
interests’? I would like to hear Jenni and then 
John talk about what they think as a practical 
matter that means for the type of advice 
someone wants in a particular instance. 

JENNI MACK 

If the best interests duty doesn’t drive a 
broadening of the approved product lists 
(APLs), then I think it will have failed. A 
concrete example: if you’re an adviser in the 
retirement incomes superannuation space, I 
think the best interests duty will require you 
to understand the broad spread of products 
that are on the market in that space and have 
a representation of those on your approved 
products lists. That means you will have to 
have industry funds on your list and some 
retail funds on your list. So you will have to 
have a diversity of funds. I think if you’re in 
the term deposit space, for example, and you 
are an adviser sitting in the Commonwealth 
Bank, it will not be adequate to just have 
the Commonwealth Bank’s product on your 
list – unless, of course, you can demonstrate 
it is the absolute best product in the market. 
But products change over time, so I can’t 
see a situation where an adviser, sitting in a 
Commonwealth Bank, wouldn’t have other 
institutions’ products on its APL list. So the 

key point is it must drive a broadening of the 
APLs, otherwise I think the best interests 
duty will not deliver on what it is expected to 
do. 

BELINDA GIBSON 

And I guess the question is what is 
reasonable. John? 

JOHN BROGDEN 

I really do have to deal with the suggestion 
in Jenni’s statement that the Commonwealth 
Bank’s financial planner only has 
Commonwealth Bank products on their APL 
now. That is simply not the case. Indeed, 
you would think that planners use only one 
platform; they use multiple platforms in many 
cases. So we are not going from a situation 
of Holden dealers only flogging Holden cars, I 
think it’s wrong to suggest that is the starting 
point. The second point I want to make is 
at the nub of your issue. Belinda is right, if 
you walk into ABC Planner and they’ve got 
a great big ABC sign behind them and you 
offer nothing but ABC products, you will get 
to a point where you will say, ‘I don’t believe I 
have the best product for you’. That’s entirely 
plausible, which is why they will broaden 
their list because they are not going to turn 
somebody away, they’re going to look to 
provide the best product list. So the market 
will deal with that

The last thing I want to say is I don’t drink 
these days, Belinda, but I am going to buy a 
bottle of champagne and I’m going to lay it 
down in our cellar and it will be vintage when 
an industry superannuation fund financial 
planner recommends anything other than an 
industry superannuation fund – in particular 
their own. This is a two-way street, this is all 
focused on the retail sector. I’m here to tell 
you the industry funds sector, who provide, 
might I say, subsidised, undisclosed advice 
without an opt in or an opt out, they are 
going to get the shock of their life when they 
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realise the world has changed. They are 
accelerating their life into financial advice at 
the moment and this is a two-way street. If 
you walk into an industry super fund and you 
don’t get offered anything other than that 
product, then that is a clear breach of best 
interests duty. 

DIMITY KINGSFORD SMITH 

Can I just say one thing. One way of looking 
at what a reasonable APL is, is to look at the 
nature of the business within which that APL 
sits. If it is a small boutique business and it 
prides itself on a particular kind of financial 
advice, then it would be reasonable for the 
APL to reflect that, and if it’s a great big 
financial service organisation, then it would 
be different. 

BELINDA GIBSON 

Joanna? 

JOANNA BIRD 

I agree. In fact, the sort of consensus here 
would suggest that this isn’t going to be 
as difficult to deal with as people think. 
The bottom line is you can have an APL. If 
somebody walks in and what you think is the 
product in the best interests for them isn’t 
on your APL and you can only stick to your 
APL, you are going to have to say goodbye, 
and as someone said, people won’t want to 
say goodbye and so they are going to start 
revising their approved products list to make 
sure it has enough products on it to enable 
them to provide services to enough clients, 
and that will be a positive step. 

JOHN BROGDEN 

I think also the point you made before is not 
unlike the experience many people have 
with lawyers, which is you walk in the door 
and you want to sue somebody and a good 
lawyer will say, ‘You might win, you might 
lose, it’s going to cost you a fortune and 
wreck five years of your life. Don’t proceed’. 

Now, that’s advice for which you should be 
able to charge a fee, just as advisers may 
well say, ‘I have looked at your financial 
situation. I’m really thrilled you want to spend 
100,000 bucks on an investment product, but 
that 100,000 bucks would be better spent 
paying off your mortgage,’ that is financial 
advice. That’s the professionalisation of the 
relationship; and we are not focusing on 
where we need to get to well enough. 

DIMITY KINGSFORD SMITH 

I think that’s absolutely right, what John 
was just saying, that the best interests will 
drive strategic advice as well. Just coming 
back to the APL, I think it will also mean just 
like if you walk into a lawyer and they do 
personal injury and you want advice on some 
corporate law, they will say, ‘Sorry, that’s 
not my area of expertise, I don’t have that 
offering, I can’t give you advice as well’. 

JOHN BROGDEN 

Poor old Dennis Denuto.

BELINDA GIBSON 

We have limited time, I’m afraid. I ask the 
question of all the panel. ASIC’s website 
sends notifications to subscribers and 
regularly it says, ‘We have banned another 
adviser’. Will any of the proposed reforms 
deal with the issues for which we are banning 
advisers, and is more needed in that regard? 
Joanna, I think you’ve got better background 
with ASIC in who we ban and whether these 
reforms address those issues. 

JOANNA BIRD 

Will the reforms make a difference? Yes, I 
think that’s my message, that these reforms 
are part of creating a more professional 
advice service; and you would hope 
that if that happens, you would get less 
wrongdoing. The ban on commissions will 
to some extent deliver advisers from some 
temptations that they currently have, and 



102  Australian Securities and Investments Commission | ASIC Summer School 2011

that should improve behaviour. But there are 
other issues beyond those in this package, 
such as training and the professional 
standards, that will also need to be looked 
at and in fact are being addressed by the 
government. 

JOHN BROGDEN 

That’s right, I think it is better to look at the 
whole package of the reforms. The other 
thing is, I’m not a financial adviser, but for 
every financial adviser who gets banned, 
it’s good for me because I’m running a 
good business and I can point to bad 
practice versus good practice. Although it’s 
interesting, can I suggest a slight amount of 
regulatory myopia: I’m not sure the public 
would think there are advisers being banned 
on a regular basis, which is a disconnect 
between the fact that there is a punishment 
for bad practice and for bad individuals. That 
doesn’t connect so people have the view that 
everybody gets away with it. 

DIMITY KINGSFORD SMITH 

I recently did some empirical research on just 
this very question of banning. ASIC works 
very hard to try and ban people, but there 
are many appeals against banning which 
are more successful, I’m sure, than ASIC 
would like them to be. I think it’s time for 
a change in the balance of ASIC’s powers 
and discretions in relation to licensing and 
banning and a recognition by the judicial 
and administrative review bodies that very 
serious things happen before ASIC would 
want to ban anyone. Otherwise, I agree with 
the rest of the panel, that good regulation 
is multi-technique, multilevel regulation that 
does its best to be cumulative and parallel 
in its effects, rather than contradictory and 
fragmented in its effects. It’s really good to 
see this Future of Financial Advice package 
going forward together with lots of different 
approaches and three main ones which we 

have discussed today, and with good luck 
and good management, I’m sure they will 
be well integrated and have the effect we all 
hope for. 

JENNI MACK 

The point I would make about the best 
interests duty in this regard is that most of 
the Corps Law are obligations attached to 
the licensee. The best interests duty will 
attach not only to the licensee, but also to 
the individual adviser and we are hoping 
that that will strengthen ASIC’s hand to 
deal with situations where, we know, there 
are advisers involved in the Storm issue, 
involved in Westpoint, where their groups 
have collapsed and they are now working for 
other agencies, and ASIC doesn’t have the 
capacity to deal with those problems. We are 
hoping that the best interests duty attaches 
to the individual and will strengthen ASIC’s 
hand in that regard. 

BELINDA GIBSON 

Thank you. Would anyone like to make a final 
closing comment? 

JOHN BROGDEN 

I think in the interim you will have fewer 
people receiving financial advice from fewer 
financial advisers at a higher cost, but it will 
be better quality in terms of the best interests 
standard. I think that’s true and I think this 
will be transformative for the industry. But 
our concern is just to ensure the balance is 
right; and there are high risks of structural 
aberrations or indeed structural workarounds 
that could flow from this, and structural 
adjustments that could flow from this, and I 
don’t think they can be ignored or isolated. 

JENNI MACK 

I agree with John, it will change the industry, 
but I think it will change the industry very 
much for the better. It will increase the 
professionalism, but more than anything, 
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it will open up the industry to the 70% of 
Australians that currently don’t get advice 
and want advice, but advice that is quite 
different to what the industry is offering now. 
So I think it creates a huge opportunity, 
and there are a number of advisory groups 
that are already moving into this space of 
providing single advice, specific advice, for 
consumers relative to a life stage or a life 
event, either on hourly rates or a set fee lump 
sum. I think that’s what consumers want and 
that is a huge untapped opportunity for the 
industry to respond to. 

BELINDA GIBSON 

I think that’s a good way to close this 
discussion. Can I, on behalf of all of you, 
thank all the panellists for very interesting 
contributions. You’ve put your own 
perspectives very clearly and made clear 
there’s a lot that we, the government, needs 
to think about. So thank you, Jenni, Dimity, 
John and Joanna. 

We are now very pleased to welcome back 
to Summer School Paul Clitheroe. Paul, I 
think, is very well known to all of you from his 
many media appearances. Since February 
2004, Paul has been the Chairman of the 
Financial Literacy Foundation, and now 
the Financial Literacy Board since financial 
literacy came into the ASIC patch, as it were. 
Paul has committed a large part of his life to 
promoting the education of retail investors as 
to their assets and their futures, and clearly 
the fundamental underpin of everything we 
have talked about today, about future of 
funds, the underpin of the disclosure regime 
and efficient markets is a degree of literacy. 
So, Paul, if I could ask you to come and 
explain where we are all at in this, it would be 
terrific. 
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Thanks very much. I really enjoyed that last 
presentation, thank you for that. For those 
of you who are thinking, ‘Crikey, are we ever 
going to win this battle – to give consumers 
the best possible opportunity to get good 
financial advice?’ – we will. For many of 
you I’m a dinosaur. I started in this industry 
in 1979. Some argue I was the first person 
in the industry on a salary, let alone with a 
degree. And if you think it’s bad now, let me 
take you back to 1979.

As a fresh, young graduate in 1979, in my 
first job, I was being asked to research these 
things, which no-one understood, called 
managed funds – and given I was fresh out 
of university, nor did I – and I went to my 
first adviser training program. In those days, 
advisers were recruited straight out of jail, 
just to save time. Basically, the first program 
was my third day in the industry, I think, in 
1979. There was a gentleman out the front 
who I won’t name, because he is still around 
and quite senior, but I remember him waving 
this thing called a prospectus around, and I 
didn’t know what a prospectus was either, 
which was for an unlisted property trust. I 
remember him saying, ‘See this,’ and the 
group went, ‘Yep’. He said, ‘This is never 
to be given to a client, it is an anti-sales 
document’. I thought, ‘I’m new here, why is 
that?’ ‘It’s full of information. Whip out the 
application form, throw away the prospectus, 
attach the photos of the buildings and that is 
how you sell.’ I thought, ‘Oh, my goodness’.

Honestly, the debate we are having now is 
a significantly better debate than we were 
having in 1979.

I was actually the first vice-president of the 
Financial Planning Association and then 

president the year after, in 1993–94. In 1994, 
I was starting a tirade that all members 
must have university qualifications and all 
members voted for that on the proviso it was 
new members, not them. So we had all sorts 
of issues going on around grandfathering, 
which to this day is still an issue, by the way.

I must admit laughing at the first big FPA 
conference, in Hobart, where some 800 
people turned up and this issue came 
up about conflict of interest during a 
presentation by a gentleman I will name, 
because I think he did a wonderful job here, 
a guy called David Child. At the time, one 
of our major insurance companies was 
saying to industry, ‘If you sell enough of 
our products you get to go to the Olympic 
Games’ – I think it was Barcelona in ‘94 – ‘if 
you sell enough product by 30 June, you’ll 
get to go to Barcelona,’ but they were saying 
to the press, ‘No, no, no, that doesn’t change 
behaviour at all’. So basically, David Child 
came up in his presentation and said, ‘Look, 
insurance company X, here are your sales 
up to 30 June and you can see in the last 30 
days, this huge flow as people got towards 
qualifying for a free trip to the Olympics in 
Barcelona’ – wherever it was – ‘and of course 
on 1 July, sales went back down to zero’. 
So, look, these things aren’t too hard to 
understand. But let me tell you, we’ve made 
significant progress.

My part of all of this in working, with great 
pleasure, with Tony D’Aloisio and Delia 
Rickard and the team at ASIC, is around 
education. My bit is less contentious. In 
the newer fields of behavioural economics 
and so on, which some days may give 
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me no hope, there are group behavioural 
psychologists who tell me, ‘Paul, you’re 
wasting your time,’ and I say, ‘Why is that?’ 
and they say, ‘Listen, Paul, do you think 
you’re going to be a prop forward for the 
Australian Wallabies?’ I say, ‘Given I’m 55, 
6 foot 4, skinny and unfit, it seems unlikely 
to me,’ and they say, ‘Look, Paul, we think 
there’s also a gene out there somewhere for 
people who are good with money and people 
who aren’t, and we’ve got loads of research 
to make the point’. All sorts of things go on, 
but the fact of the matter is that knowledge is 
imperative, I think, for effective regulation.

We don’t want to say that education is more 
important than regulation, that’s downright 
silly. Financial literacy is not complicated; it 
is about being better with money. It is very 
important we contemplate the benchmark for 
financial literacy. I sit in focus groups where 
I watch Australians today being presented 
with two prospectuses. One says, ‘It’s all 
about property, it’s all about first mortgages, 
it’s all about security, we are offering 7%,’ 
and the other one says 12%, and to this 
day Australians across the mix would still 
prefer the higher rate of return. How do we 
get Australians to say, ‘Term deposits are 
about 7%, this is higher than 7%, there has 
got to be something going on’? We certainly 
don’t want regulations banning risk, that’s 
nonsensical, because if we manage that, 
for example, I certainly would never have 
started my company IPAC 28 years ago, and 
certainly on the $20,000 I put in 28 years 
ago, I have received better than a return 
that Westpoint would promise me. But the 
difference is at least I understood it was risky 
and as my wife said, ‘If this doesn’t work 
within three years, you go back and get a real 
job’. So I understood the risk consequences 
of my actions: my wife was going to kill me. 
So, you know, I’m not a silly man.

Basically I’m not standing here saying, ‘Gee, 
7% is good and Australians must be taught 

that 12% is bad,’ that’s nonsensical. That’s 
why I do like ASIC’s analogy of investing 
between the flags. You know, in swimming 
between the flags we all know full well we 
can still drown, but it’s not as likely. Are we 
going to seek perfect regulation; of course 
we are not, we’re not going to get it. Are 
we going to get perfect levels of financial 
literacy? Of course we are not going to. As 
the wonderful old saying goes, let’s all seek 
perfection in the next life; in this life, we seek 
progress.

We are all looking for progress, around 
advice, around regulation. I also want to see 
progress in knowledge because if we gave 
up on consumer education, consumers are 
so dopey, we would have to protect them 
through regulation. A bureaucrat beside 
every consumer’s side is, I think, something 
none of us believe in or want to see 
happening.

I do get amused by financial literacy. I 
recently saw that, someone in Treasury in 
England put out a paper saying that Britain’s 
efforts in financial literacy were basically part 
of the cause of the global financial crisis. I 
just didn’t realise we were that influential, 
to be quite honest. Their argument was that 
giving people a little knowledge actually 
put them at more risk because a little bit 
of knowledge is a dangerous thing – which 
I think we agree with – therefore financial 
literacy was partly behind the global financial 
crisis. But I was thrilled the other day to 
see an Australian paper saying, ‘Is financial 
literacy behind the Australian savings ratio 
over the last year or so improving to in 
excess of 10%?’ If I’m going to get blamed 
for the financial crisis, I will take credit for the 
savings ratios, except where Gerry Harvey 
wants to kill me if I’m responsible.

What we are trying to do is: we have simple 
benchmarks around financial literacy and, 
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as I’m sure you know, we have worked 
very hard over the last seven years with the 
schooling system. Why are we working the 
schooling system? Shifting the sandstone 
makes a big difference. When we started this 
formally some seven years ago, it was made 
very clear to the government of the day that 
we were not going to get behavioural change 
in the short term. A little like skin cancer, 
drink-driving and so on, it’s going to take 
significant effort. You’re better off starting 
where you can move the sandstone, and in 
this financial literacy in the schooling system, 
ASIC is delighted with progress we have 
made in there.

You might have noticed that Julia Gillard, 
much to my great pleasure, anointed David 
Bradbury as the Minister for Financial 
Literacy – that’s a step forward for me – 
also gave an additional $10 million towards 
teacher training in the school system. We 
have been lobbying extremely hard – when 
I say ‘we,’ I mean ASIC, Delia Rickard and 
the team – have been lobbying extremely 
diligently with the schools and, as you 
probably know, in the state curriculums, in 
the Melbourne declaration, we got financial 
literacy embedded as a key statement of 
learning in core subject material, and I am 
really pleased to say that the endorsement 
of the first phase national curriculum has 
now happened. The fruits of our labour 
are beginning to show here and we’ve got 
financial literacy integrated in maths, English 
and science curriculum areas, and integration 
into other areas to follow in phases 2 and 3.

Why are we doing well here? A couple of 
reasons. Teachers love financial literacy 
in the classroom. The reason we get great 
numbers to our training sessions is we say 
to teachers, ‘The best way for you to be a 
teacher of financial literacy is we will work 
with you on making you more financially 
literate,’ which teachers rather like. We 

are not competing with reading, writing 
and arithmetic. A lot of financial literacy 
in the curriculum is not new material. It is 
basically a way for a child to start talking 
about contracts at the appropriate age. At 
the appropriate age a teacher will say, ‘For 
heaven’s sake, go and find your mobile 
phone contract, bring it into the classroom, 
let’s talk about that contract’ – this is normal 
learning, but we are using a mobile phone – 
‘your assignment, by the way, is to go home 
and use some of the free information on 
the website around best phone plans, and 
your assignment is to come up with a better 
contract for you that saves you money as a 
consumer’. So we get the same principles, 
but with a more modern analogy.

I’m still having heaps and heaps of fun with 
compound interest across all age groups, 
where, as I mentioned last year, we are no 
longer learning that compound interest is 
mummy rabbit meets daddy rabbit – that’s 
how I learned it, as a country kid in Griffith. I 
am basically now having heaps of fun with, 
‘If daddy takes out a thousand dollars on 
his credit card at 21%, how stuffed is he in 
three years?’ We really are having quite a lot 
of fun with that, and lots of mummies and 
daddies are now asking schools to run after-
school financial literacy classes for parents, 
because their children, who are being taught 
money basics, are going home to mummy 
and daddy saying, ‘Hey, mummy and daddy, 
can we talk about the budget?’ and mummy 
or daddy go, ‘Budget?’ We are getting some 
quite interesting ripple effects out of financial 
literacy, which I find greatly amusing.

Anyway, the $10 million, the government’s 
new grant, that will allow us to teach another 
6000 teachers on a train-the-teacher basis. 
Another very important thing, I believe, it is 
true in the schooling system – you have to be 
pragmatic here, there’s no point being wishy-
washy about this stuff – if you’re actually 
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going to get pragmatic success around these 
areas in the schooling system, if it is not 
tested, it won’t be taught, even if it makes 
sense. So I am really pleased to see where 
Australian jurisdictions are taking part in the 
OECD’s PISA 2012 financial literacy study; 
and it is pleasing to me that we are going to 
see, with the integration of financial literacy 
into key subject matter, that starting in 2012 
we will actually see kids getting tested on 
that material as part of maths and history and 
so on.

You might be wondering about why English. 
The trouble many people in this room 
have got, probably me included, is that we 
understand a second language called money. 
Most Australians don’t participate in money, 
not just because of a lack of mathematics, 
they actually don’t understand the words 
my industry and legislation have created. I 
love it when we focus-test words like ‘salary 
sacrifice’ in real people’s lives. Do you know 
what salary sacrifice means to real people? 
It’s when the boss comes in and says, ‘We 
have had a bad year; I’m cutting your pay’. 
Which idiot in this room invented salary 
sacrifice? It’s giving up something. I know 
that savings is postponing consumption, but 
these are some of the battles we have.

The other thing that is very important to us 
in financial literacy is, with our Minister for 
Financial Literacy, David Bradbury, ASIC 
and certainly the board are very excited that 
at about mid-March we will be launching an 
updated national strategy, along with some 
really fascinating research. As you may recall, 
with the previous government, we based 
financial literacy out of Treasury, and built a 
website called Understanding Money. ASIC 
also has a wonderful website, consumer 
information in FIDO, and we are combining 
those two sites into something that we are all 
really excited about and will be really useful 
to consumers, in my opinion.

Other very quick snapshots. We’re on the 
road to improved awareness about being 
good with money, we can demonstrate 
that statistically. The challenge, I agree 
with the behavioural economists, is in fact 
behavioural change. We are struggling to get 
behavioural change. It’s like saying we are 
far more aware of obesity and yet in general, 
we’re not getting much lighter. So awareness 
is one thing, behavioural change is the big 
challenge for us.

How are we trying to get behavioural 
change? Schools are exciting for us, 
obviously, we think that will impact over 
time. I’m delighted to see many universities 
are now offering financial literacy as either 
a voluntary or, in the case of some, like 
University of Western Sydney, compulsory 
first-year subject matter. Next year, I hope 
whoever is saying a few words about 
financial literacy here will be able to formally 
advise you, if you don’t see it in the press, 
that one of our major universities is very 
close to announcing its first chair in financial 
literacy, which is exciting for me. TAFEs and 
VETs: we have now got a variety of programs 
happening inside TAFEs and VETs, because 
those 1.6 million kids who go into the 
workplace need to understand money and 
business, and money and small business. So 
that’s happening in those areas.

Certainly inside the workplace, those of 
you in major Australian companies, I would 
like to thank you. Most of Australia’s Top 
300 now have some form of financial 
literacy implemented in their workplace 
training. For anyone who can help us, we’re 
really struggling in small business, they 
are under-resourced and so on. We have 
many fantastic partnerships where we are 
providing advice, assistance or we’re getting 
results from our partners around work they 
are doing, the banks, the building societies, 
the credit unions. Both the industry funds 
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and the retail funds are actually all out 
there doing their bit for the right cause, 
in my opinion. So there are lots of good 
partnerships going on.

I will be delighted, with Delia, to head up 
to Cairns next month. We were up there a 
couple of years ago when Nick Sherry was 
the relevant minister, and we are launching 
a pilot Indigenous project up there creating 
financial literacy resources, supporting 
teachers of Indigenous students in school 
communities throughout Queensland, 
Northern Territory and Western Australia. 
So there’s lots of good work going on in the 
trenches, this is not really highfalutin’ stuff.

I can give you a really simple example as to 
why I think financial literacy is well positioned 
with ASIC in terms of the regulation–
education debate. I don’t think there is a 
debate. I think, obviously, we strive for better 
regulation, but I think we should also strive to 
give people knowledge, or I wonder how you 
are actually going to implement regulation. 
For example, yesterday I was actually dealing 
with what is basically a mini-Storm Financial, 
and these are issues where I think we can’t 
regulate everything. I think knowledge about 
risk is important, and this is not highfalutin’ 
knowledge about risk.

What am I talking about? Doing what I do for 
a living, I tend to get loads of stuff over my 
desk and I have had quite a lot lately about 
the re-emergence of the property sellers. 
Basically what you will find is one of the 
reasons we need more than regulation, we 
need knowledge, is that – I am afraid to say 
I’m a cynic – the crooks simply move from 
one scam to another. I chase some crooks 
with a TV camera through time-share, selling 
computers that don’t exist, into managed 
schemes, ‘Oops, too hard, move out of there, 
back into property’. One particular lady came 
to me recently; she’s divorced, owns a house 
in Queensland, and wants to get ahead. 

Went to a property seminar. The property 
seminar people geared her 50% against her 
house, sold her two investment properties in 
the back-blocks of Queensland, all geared to 
about 80%. Those properties have not been 
rented; she’s got a problem. She decides to 
try and solve the problem, went back to the 
property company, and ended up buying a 
third property to solve the problem. In many 
ways, it’s worse than Storm, you know, 
because these properties she’s bought for 
around about $300,000 are worth $180,000 
– we’ve done a couple of proper valuations. 
So not only has she got the same gearing 
problem in Storm, she is being done over by 
a $120,000 valuation fraud, to be quite blunt 
with you.

Basically knowledge, I think, is an important 
issue for me. I am incredibly supportive of 
good regulation, strong regulation, and better 
regulation. I really wish everyone the best in 
implementing some of these difficult issues. 
What we will be doing in financial literacy is 
trying not to get in your way, but any help 
that you can give us in just giving people 
a little more knowledge, that really is our 
battle, and we do think that small amounts of 
knowledge about risk, about gearing, about 
fraud, about all of these issues, probably 
help to make good regulation more effective; 
and that is what I see as the role of financial 
literacy over the next couple of decades. 
Ladies and gentlemen, I wish you luck and 
thank you very much.

BELINDA GIBSON 

Paul, every time you come and talk to us 
each year, the story gets better about the 
traction we are getting, starting at school 
level. It is greatly attributable to your 
enormous energy and your commitment to 
this. So on behalf of everyone here, I would 
like to thank you both for your presentation 
and for your commitment.
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Session	4:	Regulating	financial	risk	–	how	
far do we go to protect retail investors and 
consumers?

Moderator: Greg Medcraft, Commissioner, ASIC

My name is Greg Medcraft, I am a 
commissioner of ASIC and largely have 
responsibility in the financial services area, 
and I quite enjoyed the last debate in terms 
of the Future of Financial Advice. From 
this morning’s plenary, I guess what we 
are seeing with recent changes is more of 
a leaning towards behavioural economics 
that actually recognises that consumers and 
investors don’t necessarily act rationally 
and that perhaps we need different policy 
responses. So continuing that theme, in 
this session what we are going to look at is 
going beyond disclosure, in the speech from 
Paul Harrison, which is titled, ‘Where is the 
consumer in consumer protection?’ Then 
we are going to have a panel discussion 
to actually dig deeper into some of these 
questions.

Dr Paul Harrison is from the Graduate School 
of Business at Deakin University. He is an 
academic, a researcher, a blogger and a 
film-maker. He has a PhD in consumer 
behaviour and teaches consumer behaviour 
and marketing in a Master of Business 
Administration at the Deakin Graduate 
School of Business. Also, importantly, 
his research has focused on emotional 
and rational behaviour and actually how 
our biology and environment interacts 
to influence the way we make decisions. 
His short film ‘Shutting the Gates’, which 
examined the psychology of the sales 
process, was voted as one of Australia’s top 
100 short films in 2010. Welcome, Paul. 
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Beyond disclosure – where is the consumer in 
consumer protection?
Dr Paul Harrison, Deakin Graduate School of Business, Deakin University

I want to start by saying how thrilled I was 
to be asked to speak at the ASIC Summer 
School. Not just because it is the ASIC 
Summer School, but also because it is a 
great opportunity to talk about the research 
that I do to a sophisticated, engaged and 
intelligent audience. It is also an opportunity 
to perhaps challenge some of the accepted 
truths in the area of human behaviour, 
regulation, disclosure and decision making.

And while we’re on the subject of disclosure, 
I want to start with a word from our 
sponsor… 

[Video: Celebrex advertisement, see www.
youtube.com/watch?v=7GvYI4VdVEI.]

Here’s the full text: 

When it comes to relieving arthritis pain, 
you may think some prescription NSAID 
pain relievers like ibuprofen and naproxen 
don’t have any cardiovascular risks, but 
based on the available research, that’s 
not clear. And if you look closer, the FDA 
requires all these NSAID pain relievers, 
including Celebrex, to have the same 
cardiovascular warning.

Any prescription NSAID, including 
Celebrex, may increase the chance of 
heart attack or stroke, which can lead 
to death. This chance increases if you 
have heart disease or risk factors for it, 
such as high blood pressure or when 
NSAIDs are taken for long periods. All 
NSAIDs, including Celebrex, also increase 
the chance of serious skin reactions or 
stomach or intestinal problems such 
as bleeding or ulcers that can occur 

without warning and may cause death. 
With any of these medicines, patients 
also taking aspirin and the elderly are at 
increased risk for stomach bleeding and 
ulcers. While all NSAIDs have some of 
the same warnings, they all treat arthritis 
pain, but since individual results may 
vary, having options is important. An 
NSAID like Celebrex may be one option. 
In fact prescription Celebrex has never 
been taken off the market. Based on 
the available data, the FDA stated that 
for certain patients Celebrex’s benefits 
outweigh the risks. But only you and your 
doctor can make that decision.

Let’s dive deeper. In clinical studies a 
lower percentage of patients on Celebrex 
reported indigestion, abdominal pain, 
versus prescription ibuprofen and 
naproxen. Celebrex can be used with low-
dose aspirin. Other prescription NSAIDs 
aren’t generally recommended with 
aspirin. Celebrex relieves arthritis pain, 
stiffness and inflammation. Just one 200 
milligram dose provides 24-hour relief. 

Do not take Celebrex if you’re pregnant 
or have had an allergic reaction to aspirin 
or sulphonamides. And tell your doctor if 
you’ve had liver or kidney problems. For 
many with arthritis pain, not treating is 
not an option. Talk to your doctor about 
Celebrex and see what’s right for you. 

Understand the risks. See the benefits. 

In its entirety there were 332 words spoken, 
or about three quarters of a standard page 
of information in 12-point font. So we’re not 
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talking anything extreme here. I’m reckoning 
that most of you tuned out of the Celebrex 
Plain Language Statement after about 30 
seconds. So it doesn’t bode well for the 5229 
words that I’ve got to go. But I’ll ignore the 
evidence in front of me, and plough on in 
the hope that I can be more engaging than 
NSAID and arthritis pain drug disclosures.

So, let’s dive deeper. I want to start by trying 
to correct any misconceptions about my 
research domain. I am not a behavioural 
economist. I’m a consumer behaviourist. 
My research field is broadly in the area of 
social psychology, and the macro effects 
of business on individuals, society and the 
environment. And I also want to say that 
I am not a financial specialist, a lawyer, 
or an economist. So I may be going into 
areas that you have already ventured, and I 
will probably make technical mistakes and 
assumptions. I apologise in advance. 

What I hope to achieve today is to start 
a conversation in the sector around the 
key themes highlighted in the synopsis for 
my talk. If we assume – as it says in the 
synopsis – that despite the amount and 
quality of information available, consumers 
don’t always make decisions that are in their 
best economic interest, what can we do to 
create an environment for better consumer 
outcomes?

There are a couple of key questions that I 
want to start to address this morning:

• Is the current regulatory system adequate 
in ensuring that consumers make 
appropriate choices? Is it possible to 
make an appropriate choice?

• How can understanding consumer 
behaviour assist policymakers in 
government and business to help people 
make better decisions? Where do 
consumers get information from, and how 
do they process it?

• Do we need something beyond 
disclosure to assist retail investors to 
make the right choices? What would a 
marketer do to get you to make the ‘right’ 
choice?

My plan this morning is to divide the talk 
into three parts. The first part will be a 
quick examination of the philosophical 
and ideological foundations of our current 
thinking around regulation, the law, and 
human behaviour. The reason that I want 
to do this is to give you a sense of how we 
come to the place that we are in our current 
thinking. 

The second part will be an attempt to give 
you a crash course in some basic theories of 
psychology, decision making and information 
processing. And it is literally a potpourri – just 
a selection to whet your appetite. There is a 
chance that you may have heard about some 
of the concepts I’ll talk about today in other 
forums, or have read about them in some 
of the popular non-fiction books around 
these concepts – books like How the Mind 
Works (Stephen Pinker), or A Mind of Its Own
(Cordelia Fine), or How We Decide (Jonah 
Lehrer), or my favourite, Sex, Sleep, Eat, 
Dream (Jennifer Ackerman). 

And the third part will be an attempt to plant 
the seeds of a conversation about how we 
might reconsider the frame by which we 
approach consumer protection, regulation, 
and better decision making. But I don’t want 
to go the usual path of offering a few pithy 
tactical responses or quick fixes. To be 
honest, as I hope I will explain, it’s a bit more 
complicated than that, and I don’t think a few 
quick ideas will suffice. And realistically, I’m 
an academic … I’m pathologically opposed to 
simplification.
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Part 1: The philosophical bit

I want to start by taking a broad view. Of 
consumer behaviour. Of economics. Of 
business. Of disclosure. And of regulation. 
I do have to start by laying my cards on 
the table. I have some concerns about the 
concept of regulation, at least contemporary 
interpretations of it. That said, I don’t 
have a problem with the idea of protecting 
consumers, or of regulation, or legislation, 
or laws. My major issue is more about the 
current interpretation and nature of much 
regulation. I worry that so much of the legal 
system is built around isolated incidents, and 
reacting to negative outcomes. I’m happy to 
be corrected, but as a consumer researcher 
and advocate, the impression I get is that the 
focus of much regulation is either at the point 
of sale, or related to redressing problems 
post-purchase. 

One clear example is a focus in the law and 
regulation on dispute resolution. This may 
be a reflection of the different organisations 
that I work with, such as the TIO, ACCAN, 
and the Consumer Action Law Centre. It 
also concerns me that our current regime of 
regulation tends to be reactive and reductive 
– focusing in on specific, often individual 
problems, and assuming that these problems 
are anomalies.

And yes, much of the problems we encounter 
are anomalies, but I would say that this is 
the case by accident, rather than by design. 
When it comes to regulation and legal 
processes, I am often a bit perplexed by how 
we assume that life is rational and objective. 
My hope, then, is for the smart people in 
the room, and in the regulatory world, to 
begin to question the actual ‘shape’ of much 
regulation. My implication, obviously, is that 
the current frame is inadequate.

To quote social philosopher Zygmunt 
Baumann: 

We desperately need a new framework, 
one that can accommodate and organise 
our experience in a fashion that allows us 
to perceive its logic and read its message, 
heretofore hidden, illegible, or susceptible 
to misreading.

I would like to change the way that we talk, 
and think, about regulation. To question the 
underlying ideology, and to examine whether 
the current regulatory system is sufficient, 
at a macro level, to address the complexity 
of a world that keeps changing faster than 
our ways of thinking and talking about it 
can adapt. To take a longer view. To shift 
the paradigm, and perhaps to change the 
ideological frame.

And if we do this, we might have to start by 
questioning some of the foundations upon 
which the legal and regulatory system is built 
before we can even begin to offer solutions. 
So this is probably going to be one of 
those talks that end up with us having more 
questions than answers. But I’m okay with 
that. And I’m assuming that I was invited to 
speak today because that is what I do. From 
my perspective, it is the next step in a more 
enlightened view of the experience of what it 
is to be human.

Part 2: It’s life Jim, but not as we 
know it

Stephen Pinker, the author of How the 
Mind Works, provides a beautifully succinct 
summary of what it is to be human, ‘Humans 
are impatient, intelligent beings’. 

The choices we make typically reflect 
our desires: we choose what, all things 
considered, we want. The process by which 
we make choices is pretty straightforward. 
We consider the pros and cons of a 
particular choice, or perhaps even do a more 
formal cost–benefit analysis. After weighing 
up our options, we choose. For the most 
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part, it is a process that is carried out in 
the conscious mind. Pretty straightforward. 
Right?

Wrong. The reality is that we may try to 
proceed in a rational manner, but the analytic 
process is often a bit of a sham. We might 
attempt to draw up a mental list of pros and 
cons, if we can stretch our lazy conscious 
minds to undertake this process, but the 
problem with these types of lists is that we 
habitually cheat in their construction. All of us 
– even economists and lawyers – are drawn 
toward information that is easily accessible, 
fits in with our current worldview, requires 
little cognitive resources, and is easy to 
understand.

Which brings me to my examination of 
the biases, habits and predispositions of 
humans. What I would like to do is talk about 
some key ideas under a particular theme that 
I believe is relevant to today’s discussion.

Information processing

So, how do we process information? Well, as 
you have probably guessed, in the world of 
the human mind, all information is not equal. 
As Jacob Jacoby from the Stern School 
of Business at New York University wrote 
in 1977, ‘there appear to be definite limits 
to the amount of information that can be 
accommodated and effectively processed 
during a limited time span by consumers in 
arriving at purchase decisions’. 

Differences in our experiences, memories 
and construction of knowledge mean that 
we all invariably evaluate stimuli in the 
external world in different ways. Even two 
highly rational beings may assign different 
interpretations to the very same incoming 
stimulus information.

In fact, the only people who think rationally 
– whether choosing a house, a financial 

investment, or even a spouse – have serious 
brain damage or psychopathology. In 
Descartes’ Error, the neurologist Antonio 
Damasio describes patients with damage 
to regions of the frontal lobes involved 
in decision making who fit the model of 
rationality. In one case, a patient spent over 
thirty minutes trying to decide which date 
and time would be optimal for their next 
appointment. Without an emotional signal to 
say, ‘This isn’t worth the effort’, he continued 
to weigh the utility of every possible 
alternative.

Dual processing model

The more we know about psychological 
phenomena, the more we realise that much 
information processing occurs at a level out 
of our conscious reflection. One theory that 
helps to explain this is the dual processing 
model.

The best way to think about how we process 
information is to see our decisions as being 
a product of ‘dual minds’. These dual minds 
– sometimes referred to as emotional and 
rational, sometimes explicit and implicit, 
sometimes as reflective and unconscious 
– operate in tight harmony for the most 
part, and intertwine their comprehension 
of the world without our knowing. A gut 
feeling is incorporated with a rational 
assessment of utility. These dual processing 
modes generally work together, with the 
implicit attitudes and knowledge informing 
the operating of the rational or reflective 
knowledge and decision making. 

But when passions surge, when information 
is overwhelming, when we are stressed, 
confused, time-poor, overconfident or 
simply tired, the emotional mind and the 
implicit attitudes have the upper hand, and 
literally overpower the conscious, rational 
and reflective mind. In one study (Kasper et 
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al., 2010), Dutch mobile phone customers 
with higher levels of confusion and stress 
used a range of coping strategies to help 
them make choices, including downsizing 
the consideration set, maintaining the status 
quo, buying what others have bought, and 
delegating the decision to someone else.

So if we are tired, stressed, confused or 
struggling, we are likely to use peripheral, 
emotional, social and impulsive cues, such 
as trust, inertia, or external stimuli (such 
as our perceived relationship with the 
person selling a product to us), to assess 
whether we are making a good decision. 
And the worst bit is, we aren’t aware of 
this happening. This all happens outside of 
our reflective capacity. What we think we 
are experiencing is the ‘truth’, but we are a 
product of our finite processing capabilities.

And an extension of this is that we have 
evolved to take shortcuts, and use 
automaticity to help us function in a 
complicated environment.

Automaticity

One way to think about automaticity is to 
see the mind as having finite processing 
capacity, and the goal, at all times, is 
to reduce the amount of cognitive effort 
required to make our way through our lives: 

Much of everyday life – thinking, feeling, 
and doing – is automatic, in that it is 
driven by what we are experiencing in the 
environment, such as the people around 
us and their behaviour, the objects within 
our consciousness, and social norms, and 
then mediated by automatic cognitive 
processing of these features, rather than 
by conscious choice or reflection. (Bargh, 
1997, p. 2)

It’s a simple argument. We all have limited 
cognitive resources – we seek to find the 
most efficient way to use those resources. 

So when we make a choice, we rely on the 
resources that are most easily accessed 
and processed. It isn’t necessarily the most 
useful information, but it is the information 
that requires the least effort. And we can’t 
escape it. We all do it. Every minute of every 
day. 

In other words, even the choices we make 
are a product of our limited capacity to 
process detailed information.

Choice

Counter-intuitively, by offering consumers 
choice, we also push up against another flaw 
in the human mind. Giving people choice 
is important and useful, but only for the 
people who are able to commit the energy 
involved in considering the options. We also 
know that choice itself is a bit of a complex 
phenomenon – many of you by now probably 
know the research by Sheena Iyengar and 
Mark Lepper (2000, p. 1004) that showed 
that the human ability, and desire, to manage 
choice is limited: 

… the benefits associated with the 
provision of choice may be limited to 
issues in which decision complexity is 
manageable; as decision complexity 
rises, the very provision of choice, which 
is seemingly desirable and beneficial, 
can become paralyzing and debilitating, 
resulting in suboptimal decision making.

Their research, conducted in both the 
field and the laboratory, found that people 
are likely to purchase gourmet jams, 
chocolates, or even undertake optional 
class assignments, when they were offered 
limited array of choices – in their research 
they suggested that six choices was the 
optimum number if you wanted people to 
actually choose, rather than an extensive 
array of 24 or 30 choices. They also found 
that participants in the six-choices group 
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recorded higher satisfaction with their 
selections, and got higher marks for their 
essays when the number of options was 
limited. 

When it comes to financial choice, the 
evidence is even more striking. Studies 
(Estelami, 1999; Ashcraft, 1992; Wolters 
et al., 1990) have shown that people 
demonstrate a higher level of stress, which 
is indicated by increased heart rates, blood 
pressure and reduced response times, when 
evaluating financial offers and (in relative 
terms) complex numbers. In relation to 
investment in superannuation schemes in 
the US (the 401K option), Iyengar, Jiang, and 
Kamenica’s (2006) research showed that 
giving people more choices resulted in them 
putting their money into lower-risk options, 
which, on average, yielded lower financial 
returns. 

And the broader political, social and 
community narrative around freedom of 
choice doesn’t help either. We are constantly 
told that the only way forward is to give 
people more choices, when in fact: 

… the presumption that people are never 
worse off, and are usually better off, as a 
result of making their own choices may 
not necessarily be true. Human beings 
have always shown ambivalence toward 
being in control. On the one hand, they 
strive for self-determination and personal 
causation; on the other hand, they show a 
tendency to relinquish control and escape 
freedom. (Botti and Iyengar, 2006, p. 27)

Competition policy is predicated on the 
principle that choice, as a concept, results 
in better consumer outcomes; that by 
giving people more choices, they are in 
control, when in fact, the control might be 
a veneer – we are more complicated than 
the neo-liberal rationalist discourse would 
suggest. Much of the time, we would prefer 

not to choose, yet we persist with a belief 
that the only choice is more choice. A study 
published last year (Botti and Hsee, 2010) 
that provided people with the information to 
understand that the costs of choice freedom 
outweigh its benefits, found these people 
still predict choice freedom will lead to better 
performance. 

So even when we know that reduced choice 
will not lead to better decisions, we still 
resist the notion, simply because we have 
absorbed the discourse that the only way to 
create competition is to give consumers as 
many choices as possible. The bottom line 
with giving people choices is that you need 
to understand how people choose, and when 
and why they don’t.

Step-by-step, as we walk through each 
psychological door in the decision-making 
process, our choices are made for us. So 
that at the point when we think we are 
choosing, we have closed so many doors 
behind us, the decision has pretty much 
been made. Our rational brain just tells us 
that we were in control.

Having said of all of this, I need to say that I 
am not a neo-fundamentalist. Yes, we are a 
product of our predispositions and biases. 
But we are also a product of our culture and 
our environment. And it is our culture and our 
environment that can go some way toward 
influencing our predispositions and biases.

Part 3: For every complex problem, 
there is a solution that is simple, neat 
and wrong

That said, it’s not simply a case of telling 
consumers to read the terms and conditions. 
As many people discovered after the tragic 
Queensland and Victorian floods, even 
plain-language statements are not likely to 
be read, at least in any detail. But this isn’t a 
criticism of consumers. Everyone does it.
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KARL SULLIVAN: Most of the definitions 
are written in very plain English and are 
very simple for a layman to understand. 
Unfortunately a lot of people maybe don’t 
make the effort to understand what the 
risks are that they’re facing.   
ANNIE GUEST: Why do you think that is?   
KARL SULLIVAN: Look, complacency is 
one angle. Before I joined the industry I 
think I was probably one of those people 
who didn’t pay a lot of attention to 
reading my policy documents. I certainly 
do nowadays.   
STEPHEN LONG: The Insurance 
Council’s general manager of risk, Karl 
Sullivan, with Annie Guest in Brisbane. 
(PM, ABC Radio, Tuesday, 18 January 
2011, 6.18 pm.)

As far as I can ascertain then, the solution 
to the problem, in Karl Sullivan’s logic, is 
that everybody should go and work for the 
Insurance Council, and then they will read 
their policy documents more thoroughly. And 
we should also work for ASIC, the ACCC, 
and a bank, and then we will most likely read 
our financial contracts. But the statement 
highlights an important point. We are unlikely 
to read the details, or even the basics of a 
Product Disclosure Statement, even if it is in 
plain language, until the abstract becomes 
the concrete.

[Video: see www.youtube.com/
watch?v=QhIlTB84-Ho.]

So, where does consumer protection fit into 
this? Can policy, legislation and education 
counter these effects? Well, I would like to 
present the panel, and the audience, with a 
challenge. I want to use our discussion to 
push the limits of our thinking. To use this as 
an opportunity, at least in the first instance, 
to try to think a bit differently. To change the 
frame of how we approach the topic.

I want the panel to talk about these issues 
without limits. What would they really like 

to do, if there were no restrictions to their 
ideas? In marketing, we talk about this as 
the ‘potential product’. Our goal is to help 
consumers make the most appropriate 
choices, while trying to counter all of 
the internal and external forces that may 
influence their choice.

When we think about consumers, decision 
making, and even consumer protection, 
we are talking about a product. An idea. 
And a benefit. In a sense, I would like to 
think of this as a new product development 
opportunity.

We know that people will use shortcuts when 
they are making a decision. We know that 
people are impatient, intelligent beings. We 
know that people are busy. We know that 
people take risks. We know that taking risks 
is not always a bad thing. We know that 
most people don’t read Product Disclosure 
Statements. We know that most people don’t 
read the terms and conditions. We know 
that most people don’t read the fine print. 
Let’s think like a marketer, not a lawyer or an 
economist. Let’s develop a new product. A 
better way to do consumer protection.

And if we are going to talk about what 
other countries or jurisdictions are doing, 
or planning to do, let’s talk about their 
substance, and why they might work, rather 
than simply borrowing or copying their ideas. 

In my experience, the best way to think about 
the potential product is to start with benefit 
in mind. In marketing, we talk about creating 
products based on the benefits that they 
provide to consumers. So, let’s talk openly 
about what benefits we want for consumers. 
What do we actually want people to do? 
What I am saying is that we need to put the 
consumer back into consumer protection. 
We have to more thoroughly understand 
consumer behaviour, in all its complexity, 
before we design programs to get them to 
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behave the way that we believe is the most 
appropriate way for them to behave.

So, if we are truly serious about helping 
consumers to make better decisions – 
rather than protecting our asses – then let’s 
approach this in a more sophisticated way. 
And let’s dream big. Let’s borrow ideas from 
other disciplines, industries, and sectors. 
Let’s think of all possible permutations 
and ideas, limited only by imagination 
and (maybe) budget that could lead to the 
desired behaviour. 

But this is definitely not a revisiting or 
re-engineering of the Product Disclosure 
Statement. That would be a bit like adding a 
computer to a fridge. It seemed like a good 
idea at the time, but in the end, no-one was 
actually using it.

I hesitate to say it, but what we might be 
looking at is a complete re-engineering of 
how we approach consumer protection, 
knowing what we currently know about 
decision making. So how would this look?

Firstly, I want to say that there are always 
going to be mistakes, and there are always 
going to be people who make mistakes. 
We don’t want to completely remove the 
opportunities for people to make mistakes 
or take risks. If people don’t take risks, there 
won’t be innovation. Somehow we have to 
find a happy medium. 

I’ll give you a few starters to think about, but 
these are just my initial ideas. They are also 
based on a fairly restricted understanding 
of the product category. But with more 
knowledge about the product, I am confident 
that we can apply the broad range of 
research in analogous fields to any context. 
The underlying constant is that we are 
dealing with people.

Intervention

It might be about anticipating problems. We 
need people outside of the law contributing 
to regulation. We need alternative 
perspectives that somehow take into 
consideration the reality of human behaviour. 
I would like to see this happen as legislation, 
policy or regulation is being drafted. I would 
also like to see this as financial products are 
developed. What this might mean is that a 
regulator has to be more proactive, rather 
than reactive. Perhaps regulation should go 
through a due diligence or stress-testing 
process with consumer behaviour specialists, 
so that we know that it is going to achieve 
what the lawyers are hoping it will achieve.

And on the supply side, maybe products 
should also go through a due diligence 
process or a product piloting. In the same 
way that a marketer would go through a 
piloting process to see if people would buy 
their product, maybe some products should 
go through a piloting process to see if they 
might cause harm. And not just through 
a legal process – through a process that 
analyses potential consumer behaviour. 
In the same way that we seek legal advice 
about consumer policy, we should also seek 
consumer behaviour advice. Maybe not 
for all products, but perhaps for products 
that have more potential for harm. Not 
to necessarily rule out risk, but simply to 
understand the risks. 

Time

We know that time can reduce the effects 
of a range of these biases. When I say 
time, I am not simply referring to cooling-
off periods, though. Research I conducted 
last year into the psychology of in-home 
sales confirmed that the way time works to 
influence these biases is more complex than 
it seems.
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My research, and other research, has found 
that cooling-off periods, certainly the way 
that most of them operate, don’t overcome 
many of the biases of human behaviour. The 
problem with the current cooling-off periods, 
or at least the ones I am aware of, is that they 
operate after we have purchased something, 
or signed an agreement. By then it’s too late. 
The endowment effect, the status quo bias, 
endowed progress effect and ego protection 
theory all tell us that once a person ‘owns’ 
something, they value it more, and are less 
likely to give it up – at least in the short term 
– particularly if they have put mental, physical 
or social effort into their decision. 

We also know that it takes a significant 
amount of cognitive resources to admit 
we made a mistake – again, this is 
not a conscious use of resources, but 
happens regardless of how rational 
we think we are. The role of our ego is 
to protect us, so out of our conscious 
reach our ego creates defences, 
including apathy, that restrict us from 
changing our mind after we have 
become endowed with something.

Perhaps we need to go back to the 
original intent and construction of 
cooling-off periods, which came into 
force before you made a final decision, 
or killed your neighbour:

In Saxon times, if someone had killed a 
member of your family, it was acceptable 
to go straight to their house and bump 
them off. But King Alfred made a change 
to the law. Instead of settling the dispute 
immediately, now you had to wait seven 
days before acting. Waiting seven days 
before you took your revenge was a 
brilliantly simple idea. It was the original 
cooling off period. You let people’s anger 
die down, and let rational thought take 
over. After the first day you’d probably 
start to think more calmly. By seven 

days, you would have had time to mull it 
over, talk about it with family and friends, 
consider the consequences of your 
behaviour, and reconsider whether killing 
your neighbour was such a good idea. 
(Robinson, 2009)

So if we are to have a cooling-off period 
clause in contracts and agreements, it has to 
come before the contract is signed. One way 
to do this is something that I call a ‘double 
opt-in’ clause. In my research into in-home 
sales, I found that once consumers had 
actually signed a large financial contract for 
a pretty poor educational software package, 
their likelihood of cancelling that contract 
within 10 days (which until recently was the 
cooling-off period in Victoria) was remote. 

But if we required cooling-off periods to 
start once an intention to buy was made, 
a consumer would have more time and 
resources to think about the consequences. 
If they had to say once, or even sign 
something to say, that they want the product, 
but are not committed to it, and then sign a 
second document at least 48 hours after the 
initial intention to purchase, then we remove 
the pressure and the psychological biases 
associated with the endowment effect, ego 
depletion and prospect theory. Time has that 
effect.

Framing

There has been a lot of research on how 
we frame information. Some refer to it as 
choice architecture. I don’t want to get too 
carried away looking at the different ways 
that framing affects decision making, but I do 
want to mention one aspect of framing. 

Language

If we already know that we are unlikely to 
read the terms and conditions, how do we 
use language to get people to, at least, 
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engage with some of the material provided 
to them? 

Here’s some of the things that we know 
about language. We know that polite and 
formal language signifies and creates 
psychological and personal distance (Brown 
and Levinson, 1987). In other words, the 
use of normative, polite language – the 
language used in business and law – rather 
than colloquial, less polite language, leads 
participants to believe that the target of the 
communication (them) was spatially and 
temporarily distant. In research published last 
year (Stephan, Liberman and Trope, 2010), 
when participants read or heard a formal 
statement such as, ‘My brother is taking 
our family car, so the rest of us will stay at 
home,’ they believed that the person who 
was being addressed was not them, was in a 
more remote location, and the conversation 
referred to something that might happen 
in the future. A better way to put the same 
statement would be, ‘My brother is taking our 
family car, so the rest of us will be stuck at 
home’.

We also know that hypothetical language, 
such as, ‘this may happen to you,’ affects the 
perception of distance, and concreteness, in 
that people don’t expect hypothetical events 
to occur, at least to them, and in the near 
future. So, if we want people to take notice, 
language should be direct, immediate, and 
personal.

In the same vein, the layout and format 
of information should be more about 
comprehension, and less about formality. 
The most important information should 
be up-front, rather than following a more 
formal, logical structure. The things that you 
want people to read should be early and in 
bold. These are simple ideas, but it always 
surprises me how illogical, logic actually is.

And one other thing that marketing can bring 
to the table…

Segmentation

If we are going to take decision making 
seriously, one of the answers has to be 
related to segmentation. In marketing, 
when we talk about segmentation, what 
we mean is that we design the entire 
marketing program, not just the promotional 
or communication activities, around the 
different consumers we wish to persuade. 
So, in a practical sense, we have to avoid 
the tendency to go for the one-size-fits-all 
approach when designing products, and also 
when designing consumer protection.

The challenge is that this would require 
a deeper understanding of consumer 
behaviour, and of how groups behave, 
and will undoubtedly need more targeted 
resources depending on vulnerability. It 
would also require a more sophisticated 
view of vulnerability – beyond simplistic 
demographic profiling. 

Segmentation is not demographics. It 
is about understanding what factors 
contribute to understanding, to attitudes and 
behaviours, and then designing programs 
that suit that particular understanding, 
attitude and behaviour. And we belong to 
different groups for different products, stimuli 
and activities. All of this requires a new way 
of thinking. And, without oversimplifying the 
issue, we have to stop being so logical, and 
become more strategic.

In order to achieve this, rational choice 
theory – the homo economicus concept 
– must be abandoned in favour of a more 
realistic view of the individual, as an agent 
endowed with imperfect knowledge of the 
factors and risks involved in a decision, and 
subjected to a myriad of potentially influential 
stimuli entering his or her decision-making 
process. In a nutshell, let’s start with the 
premise that we are all less rational than we 
think we are, and work from there.
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So I want to leave you with a final theory, 
which is a good conclusion to my talk, 
and might help you to understand why 
we often find it hard to remember details 
of a speech or event, once the event has 
concluded. It is called the ‘peak-end’ rule. 
According to the peak-end rule, we judge 
our past experiences almost entirely on 
how they were at their peak (pleasant 
or unpleasant) and how they ended. 
Virtually all other information appears to 
be discarded, including net pleasantness 
or unpleasantness and even how long the 
experience lasted. This shortcut was first 
suggested by Nobel Prize-winning economist 
Daniel Kahneman. He argued that because 
people seem to perceive not the sum of an 
experience, but its average, they tend to 
place most emphasis on the moments when 
the experience was at its peak, as well as the 
conclusion of the experience.

One everyday example of the peak-end 
rule is related to how we might remember 
our holidays. Our memories aren’t linear, 
we don’t remember our experiences in real 
time, nor do we remember our experiences 
in the order that they occurred. What we 
will remember about our holidays tend to 
be highlights – the time when I got stung by 
a bluebottle at Terrigal beach, or the time 
my brother and I had a swimming race and 
I beat him for the first time. It’s the same 
with witness accounts. Often, the witness 
or victim remembers the extreme moments 
of the crime experience, rather than its 
entirety. And it is also the case with very long 
speeches. 

Thank you for your time.

GREG MEDCRAFT 

Thank you very much, Paul. Actually, I have 
to go and check whether I have sold my soul. 
That was actually very thought-provoking 
and I think there’s a lot of information 
processing we have to go through. 
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Where is the consumer in consumer protection?

Where is the Consumer in 
Consumer Protection?

ASIC Summer School, 2011

Paul Harrison, PhD
Deakin Graduate School of Business

• Is the current regulatory system adequate in 
ensuring that consumers make appropriate 
choices?
– Is it possible to make an appropriate choice?

• How can understanding consumer behaviour assist 
policy makers in government and business to help 
people make better decisions? 
– Where do consumers get information from, and how 

do they process it? 

• Do we need something beyond disclosure to assist 
retail investors to make the right choices?
– What would a marketer do to get you to make the 

“best” choice?

Part One

The Philosophical Bit

Slide 1

Slide 2

Slide 3
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“We desperately need a new framework, one 
that can accommodate and organise our 
experience in a fashion that allows us to 
perceive its logic and read its message, 
heretofore hidden, illegible, or susceptible 
to misreading.”

Zygmunt Bauman 

Part Two

It’s Life, Jim, 
But Not As We Know It

“Humans are impatient, 
intelligent beings”.

Stephen Pinker, How the Mind Works
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Information Processing

“…there appear to be definite limits to the 
amount of information that can be 
accommodated and effectively processed 
during a limited time span by consumers in 
arriving at purchase decisions.” 

Jacob Jacoby, 1977

Dual Processing Model

… when passions surge, when information is 
overwhelming, when we are stressed, 
confused, time-poor, overconfident or simply 
tired, it is the emotional mind and the implicit 
attitudes that have the upper hand…

Automaticity

“Much of everyday life – thinking, feeling, and 
doing – is automatic in that it is driven by 
current features of the environment as 
mediated by automatic cognitive processing 
of those features, and not mediated by 
conscious choice or reflection.”

Bargh 1997
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Choice

“…the benefits associated with the provision 
of choice may be limited to issues in which 
decision complexity is manageable; as 
decision complexity rises, the very provision 
of choice, which is seemingly desirable and 
beneficial, can become paralyzing and 
debilitating, resulting in suboptimal decision 
making.”

Botti and Iyengar (2006)

Why choose?

“…the presumption that people are never 
worse off, and are usually better off, as a 
result of making their own choices may not 
necessarily be true. Human beings have 
always shown ambivalence toward being in 
control. On the one hand, they strive for 
self-determination and personal causation; 
on the other hand, they show a tendency to 
relinquish control and escape freedom.”

Botti and Iyengar (2006)

Part Three

For every complex problem, there is a 
solution that is simple, neat, 

and wrong

Slide 10

Slide 11

Slide 12



Beyond disclosure – where is the consumer in consumer protection? 125

ANNIE GUEST: The insurance industry has been facing some criticism 
about policies being complicated in terms of whether the flood cover 
is for a river flood or a flash flood or a problem with stormwater. What 
do you say to that criticism?

KARL SULLIVAN: Most of the definitions are written in very plain English 
and are very simple for a layman to understand. Unfortunately a lot of 
people maybe don't make the effort to understand what the risks are 
that they're facing.

ANNIE GUEST: Why do you think that is?

KARL SULLIVAN: Look, complacency is one angle. Before I joined the 
industry I think I was probably one of those people who didn't pay a 
lot of attention to reading my policy documents. I certainly do 
nowadays.

STEPHEN LONG: The Insurance Council's general manager of risk, Karl 
Sullivan with Annie Guest in Brisbane.

Source: PM, ABC Radio, 18 January, 2011

Potential Product
All possible permutations and ideas, 

limited only by imagination and 
(maybe) budget that could lead to the 
desired behaviour. 

• What is the benefit (or benefits) we 
wish to offer consumers?

• What do we want in return?
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The Happy Medium –
Some Initial Thoughts

• Intervention
– Product due diligence
– Stress testing
– Anticipation of 

problems
– Piloting

• Time
– Before? After? 
– Cooling off
– Double Opt-In

Framing

• Language
“My brother is taking the family car, so the 

rest of us will stay at home”
“My brother is taking the family car, so the 

rest of us will be stuck at home”

• Language should be direct, immediate 
and personal.
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Segmentation

• Design the entire program around target 
groups
– Not just advertising and communication

• Not demographics but human behaviour.

• Don’t be logical, be strategic

Homo-economicus

e: paul.harrison@deakin.edu.au

w: www.tribalinsight.com 

t: @tribalinsight
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Risky decisions – retail investors and complex 
products

Panel discussion

Moderator: Greg Medcraft, Commissioner, ASIC
Dr Paul Harrison, Deakin Graduate School of Business, Deakin University
Peter Kell, Deputy Chair, Australian Competition and Consumer Commission
Geoff Lloyd, Group Executive, Private Wealth, Perpetual
Catriona Lowe, Co-Chief Executive Officer, Consumer Action Law Centre

GREG MEDCRAFT 

I would like to welcome onto the stage our 
panel. We are actually going to discuss 
some of the issues that arose from that 
speech. First of all, we have Peter Kell, who 
is leading the pack, who is the deputy chair 
of the Australian Competition and Consumer 
Commission, and Peter also is currently 
the president of the International Consumer 
Protection and Enforcement Network. He 
also serves on the OECD Consumer Policy 
Committee and he was also previously 
the chief executive of Choice. So a good 
background. Geoff Lloyd, second from the 
end, is the Group Executive, Private Wealth 
at Perpetual, and next to him at the end we 
are happy to have Catriona Lowe, who is the 
Chief Executive Officer, Consumer Action 
Law Centre, which is an independent, not-
for-profit, campaign-focused, case worker, 
policy organisation, and Catriona is also the 
current chair of the Consumer Federation of 
Australia. So thank you very much for joining 
us today.

I think to start out, I guess we’re trying to 
bridge what you presented to us in terms 
of rationality of the consumer with the 
current regulatory framework. As I said 
earlier, our regulatory system presently 
relies on disclosure to provide key features 
about risks of products to investors and 

then allows them to make choices. I guess 
to you, Catriona, starting off, what do we 
know about product information disclosure 
and how that fits into investor or consumer 
decision making and how could we perhaps 
support consumer understanding of 
disclosure better?

CATRIONA LOWE 

Indeed. I mean, it’s interesting to reflect on, I 
suppose, what we do know about disclosure. 
The right to be informed is one of the earliest 
and most fundamental consumer rights that 
has been recognised. But Paul’s talk and the 
other research we are aware of makes it very 
clear, I think, that there is a vast gap between 
disclosure and being informed, and part of 
the interesting discussion is, how do we 
bridge that gap?

But what do we know about disclosure? 
Well, as has been mentioned by other 
speakers, most people don’t read it. Done 
badly, it can actually be worse than nothing 
at all. We have seen experiments coming 
out of the SEC in the States, where people 
actually have made worse decisions 
following complex disclosure than they did 
previously just going on what they already 
intuitively knew. We have heard this morning 
again how disclosure can have the opposite 
of the effect intended; it may actually build 
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trust in a consumer rather than putting 
them on notice that they ought to be wary. 
Equally interestingly, I think, it may free the 
person making the disclosure from what their 
conscience may otherwise have stopped 
them from doing.

Then there are also practical problems 
with disclosure. In many, many consumer 
transactions, it’s not available until the 
point at which you are actually entering 
the contract; whereas, even if we are able 
to switch on that rational part of the mind, 
shopping around is actually something that 
can be extremely difficult to do. Then, just 
lastly, different people make decisions in 
different ways. If we look at the ANZ financial 
literacy research from last year, there are 
at least five different types of consumers 
that are identified in that work. The Australia 
Institute work done recently with Citigroup 
identifies at least eight different ways that 
people process information and have those 
sorts of environmental biases that Paul has 
been talking about. So it seems utterly clear 
that disclosure is not the answer, or it’s 
certainly not on its own, and that we need 
to pay a lot of attention to who we actually 
are, rather than who economists might aspire 
for us to be, in designing something that is 
actually going to switch on those rational 
decision-making parts of the brain. 

GREG MEDCRAFT 

Thanks, Catriona. Geoff, what’s your view on 
that? 

GEOFF LLOYD 

I found Paul’s presentation quite enlightening 
for me, particularly because it brought 
academic theory to my own experience 
in the last 20 years, both as a product 
manufacturer and a distributor of products 
and a provider of advice. As an industry 
and our profession, we have spent so much 
time on disclosure, we know it’s got to be 

effective and we know that choice is a great 
thing in the investor or the consumer’s mind, 
but making decisions is really hard. Making 
those decisions in an informed way, we focus 
on the nature of the disclosure. And for me, 
in my career, this is the third time we have 
tried short-form prospectuses in this market, 
and that’s about getting that disclosure, 
if you like, effective at the provider or the 
issuer’s level. The truth is that we have a 
two-part prospectus environment: one short 
form and everything else incorporated by 
reference, with respect to all the lawyers 
and the issuers in this room. So if you think 
through that, we haven’t really spent time 
on actually making sure that the recipient of 
that disclosure has that understanding and 
that depth of knowledge around their own 
preferences.

We have tried to get the gatekeepers to 
raise the level of their professionalism, the 
regulatory control, the supervision over 
them, but where have we spent the real 
time? On the consumers, and making sure 
that they understand. In every survey I have 
been a part of, either as, again, an industry 
participant or in an industry body, every time 
we go and ask people about disclosure and 
did they read the document, they all say yes. 
Did they understand it? They say yes. And 
you want to sit there and go, ‘Really, did 
you?’

When I see a great planner in front of a client, 
particularly post this GFC, where we have 
had extraordinary circumstances that none 
of us could have foreseen in disclosure, the 
only fundamental on investment that has 
been rewritten is risk. Did we ever really 
contemplate that all asset classes would 
correlate to one? No. Did we expect in any 
economic theory or investment fundamentals 
that the fall could be as great as it was for 
such a sustained period? No. So when we 
put even the most conservative investor in a 
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conservative or a balanced fund, as a simple 
strategy, and you’ve done your risk profiling 
and the client has answered their questions, 
do we ever say, ‘How would you feel, now 
that you have assessed yourself as moderate 
risk, that next year you could lose 40% of all 
of your hard earnings over the last 40 years? 
Are you okay with that?’ I think we all know 
the answer. The truth is, bringing in those 
modellers and other, if you like, intelligence 
and experience to that conversation in an 
intermediated channel is the only way, I 
think, that you can get beyond disclosure to 
understanding, and that requires somebody 
sitting in front in that example of that channel 
strategy saying, ‘Do you really understand 
that you could lose it?’ 

GREG MEDCRAFT

Just a follow-up question for you. Have you 
seen examples in your industry where people 
use YouTube to try and communicate? 

GEOFF LLOYD 

If you think about electronic channels as a 
medium, I think it’s actually part of the effort 
to put as much information in front of people 
and say, ‘I’ve done my job’. If you start with 
first principles and you think, ‘I want to give 
all different mediums of information and 
content to people’; but again the challenge is 
understanding and the truth is we can’t have 
an environment that protects for the lowest 
common denominator, because the cost of 
that is too great. One thing I have learned 
now, particularly post even this worst GFC 
that we will be talking to our grandchildren 
about, it’s not certainty in life around death 
and taxes, it’s certainty in life around death 
and greed, and greed is a real emotion 
and greed will prevail and it prevailed all 
the way through the recovery of the GFC, 
even to where we are today. I think it’s 
important that you try all the right different 
methodologies and mediums of information, 

and there is no silver bullet out there, and we 
have tried them. But it’s about having good 
conversations about real understanding, 
and my preference is different to everybody 
here on the panel, and how I assess risk is a 
visceral component to me. I think something 
Paul said which brought it all home to me for 
the GFC: that if you have bought something, 
you are less likely to give it up. That’s a huge 
reflection of what sits in my own private 
equity portfolio, so thank you for that, Paul. 

GREG MEDCRAFT 

Peter, do you have a view on this? 

PETER KELL 

Thank you, Paul, very much, that was a very 
interesting and stimulating presentation. As 
a regulator, I’m not sure I am allowed to talk 
without limits – it’s one of the occupational 
hazards – but I will try and give as many 
insights as I can. It probably won’t surprise 
people to hear that, given I am with the 
ACCC and given that I formerly headed up 
an organisation called Choice, that I am 
slightly more optimistic about choice as a 
driver of competition and disclosure than you 
have been.

My short answer to the question, ‘What do 
we know about how product information 
and disclosure fits into consumer decision 
making?’ is that it can vary tremendously 
across the different type of products or 
services in question. Then that immediately 
leads you on to a short answer to the 
question, ‘How can we support consumers’ 
understanding of disclosure?’ I think part 
of the point of this conversation is that we 
can support consumer understanding of 
disclosure by stepping back, before we even 
get to a discussion of a disclosure, and say 
what is the problem we are trying to fix, 
because I think disclosure is a very useful 
tool for addressing certain types of problems 
and a far less useful tool for addressing other 
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types of problems. So if we are clear about 
what is the market problem we are trying to 
address in using disclosure, we will be in a 
much better position to work out how we 
can support consumers’ understanding of 
disclosure. For example, and we will perhaps 
move on to this issue in a minute, I am less 
convinced that disclosure is a particularly 
good mechanism for addressing conflicts 
of interest in retail markets; it’s a better 
mechanism for addressing some aspects of 
illustrating costs, for example. So I think one 
of the challenges we face not only in financial 
services, but more broadly in the wider range 
of sectors that the ACCC regulates, is to 
give careful consideration to when disclosure 
is really going to solve your problem and 
when you are going to have to look to other 
regulatory tools to either support disclosure 
or to work instead of disclosure.

GREG MEDCRAFT 

So, after you have heard all of that – Paul? 

PAUL HARRISON 

I think I agree with what people are saying. 
I think the key issue is: start with the end 
in mind or start with what we are trying to 
achieve and then work back from there. 
As I said, don’t keep on adding things or 
changing something that exists. As Peter 
is saying, it may well solve the particular 
problem of PDSs, but we have to be really 
clear about what our intentions are. What are 
the benefits that we are trying to gain? And, 
to some degree, move it, at least in the first 
stages, outside of the legal paradigm. In the 
end – and I know that lawyers are human, 
or that’s my assumption, but even lawyers 
don’t think rationally, even judges don’t 
think rationally – a judgement is a subjective 
process as well. And I think what we have 
to do is: we have to say everyone in this 
room is to some degree not as rational as 
they think they are. We all think we are more 

rational than we are. The great example is – 
and this is statistics – that pretty much all of 
us, when we get married, think we’re going 
to be married forever, we are going to be 
madly in love. 50% of us won’t. The research 
around driving cars, again, 80% or 85% of 
the population say that they are an excellent 
or above-average driver. Anyone who is a 
statistician knows that that can’t be the case. 
So obviously we are all on that standard 
distribution, we have to recognise that. Yes, 
we can’t go for the ends, the outliers, but 
we have to have a better understanding of 
humans outside of this legal paradigm. And 
one of the ways is to start with that end 
in mind. What are the benefits that we’re 
trying to get out of whatever the product 
is, whether it’s consumer protection or a 
product itself? 

GREG MEDCRAFT 

Given what Paul is saying in terms of 
consumer rationality and how they take 
decisions – Catriona, when is disclosure 
sufficient, when do you think it is not 
sufficient, and are there any rules of thumb 
that we can use to assess on a case-by-case 
basis? 

CATRIONA LOWE 

I’ll give a lawyer’s answer to that: I think 
it’s a bit of both. But in addition to, I think, 
looking at what we want to achieve with 
the disclosure, we have to look at the risks, 
if you like, of it not being effective. And I 
think conventional economics actually has 
a lot to tell us about when some of those 
instances are. I think it makes a difference if 
we are talking about credence goods versus 
experience goods and I think it makes a 
difference if we are talking about essential 
services versus non-essential services. If the 
risk of getting it wrong is that you’re cleaned 
out financially for the rest of your life, then 
I would say that that mitigates much more 
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strongly in favour of additional tools, than the 
mistakes we can afford to make and learn 
from in a supermarket context. So I think 
that’s one clear funnel or filtering system that 
we can use, and I think we are also learning 
a lot about if we do choose to do it, how to 
do it, and that comes back to testing it with 
consumers.

Having sat on consultative committees for 
large businesses, when businesses redesign 
their bills, they spend a lot of time working 
out whether people can actually find the 
information that they want to find on the 
piece of paper, and we as policymakers 
and advocates need to be doing that work 
as well. I think we also need to look at 
guidance versus disclosure, which is actually 
guiding people through a decision-making 
process, quite quickly allowing them to hive 
off a set of those glittering array of choices, 
such that they are actually being guided 
through an area that might match their risk 
profile or their ultimate aims in entering into 
a transaction. So I think there are things 
we can do to make sure that when we are 
picking up that disclosure tool: (a) we are not 
doing it too often, but (b) that it is more likely 
to be effective. 

GREG MEDCRAFT 

Peter, your opinion on this? 

PETER KELL 

I think Catriona has outlined many of the 
issues that you would take into account 
in looking at whether you would have 
disclosure alone or disclosure in combination 
with some other regulatory tools or, in some 
circumstances, you wouldn’t use disclosure 
at all, you would take some sort of stronger 
action. Of course, this financial services 
sector, one of the key policy killers in the 
whole sector, compulsory superannuation, 
is a reflection of the fact that disclosure is 
not sufficient when it comes to long-term 

decision making. So that’s another criterion, 
that issue about the long-term impact of 
the decision, and things like whether it is a 
repeat purchase or whether it’s something 
that you are only going to be purchasing on 
an infrequent basis.

The other point that I would add in terms of 
a rule of thumb is that I sometimes think we 
don’t perhaps sufficiently consider what the 
consumer could do with this information. 
That might sound surprising, but I think in 
some ways the recent development of unfair 
contract terms legislation is a reflection on 
this issue. That legislation, which prohibits 
terms which are unfair in standard form 
consumer contracts, in effect recognises that 
even when the term might be very clearly 
disclosed, if the consumer has no ability 
to negotiate and pretty much every other 
contract out there is the same, then while 
the term might be disclosed to them, it’s a 
‘take it or leave it’ issue. They don’t have the 
ability to act in any other way other than to 
not undertake the purchase in the first place, 
and for many products that is probably not 
a desirable option. So if the nature of the 
disclosure is such that the information being 
provided to consumers doesn’t allow them 
to meaningfully take some sort of action, 
then that is another scenario when you might 
need to consider disclosure might be part of 
the solution. But you might need to look at 
other regulatory tools to improve the way the 
markets are working as well. 

GREG MEDCRAFT 

Geoff or Paul, any comments on that? 

GEOFF LLOYD 

If there is a rule of thumb, one hypothesis 
that I have had for some time – and it is 
perhaps again post the GFC that it may be 
more relevant and it’s only in the context 
of a rule of thumb – but you think of the 
fundamental risk and investment, and you 
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think, ‘How can we bring that home to the 
mums and dads of Australia?’ There’s one 
thing that swings the window of every main 
street of Australia that is now guaranteed, 
and that’s a term deposit rate in a bank. 
You can argue the technicalities of that, but 
I propose that that is a guaranteed rate. So 
if they understood that as the baseline for a 
rule of thumb, and if that TD rate is 5% and 
they are talking to you about 10% potential 
returns, the risk is double that. So how do 
we baseline this rule of thumb of what is 
investment return and risk to something 
that everybody sees in every street in 
every window of Australia, because that’s 
guaranteed now? If it’s 10 times, it doesn’t 
mean don’t do it, it just means understand 
that the risk is double. 

PAUL HARRISON 

I really love the way that you put it, too, 
Geoff, because I think the thing is that, from 
the way you say it to the way it appears 
on paper, it changes dramatically and the 
language becomes more formal, more polite. 
But if a person is told exactly that way and 
it’s put on paper that way, a person will 
respond differently as well. And I think that’s 
the thing, again, thinking about trying to get 
people to approach these things differently. 
The language, as I said, has to be colloquial, 
less hypothetical, less polite and more direct. 
People will sit up and think. But it comes 
down to our intentions, what are we trying 
to do. If we are trying to protect ourselves, 
then it is useful to have ‘may’ and ‘might’, all 
those things. Again, we can go to the other 
extreme, the other end of the continuum, 
and we can say somewhere in the middle we 
have to find the point between legalese and 
colloquial language. I think that’s the thing: 
somehow we have to find what I call the 
happy medium for different target markets, 
different segments; different people will 
respond in different ways.

Can I just throw a little one out there – and 
I might be going off script a little bit again, 
sorry Greg – but one of the things about Paul 
Clitheroe’s presentation – and I think financial 
literacy is a great idea – but I also think in 
terms of beyond disclosure, we actually have 
to be introducing this concept of critical 
thinking back into the educational system, 
this willingness to say, ‘Maybe it’s because 
this person is wearing a suit and they have an 
office with things behind them and they have 
a very expensive corporate environment, 
I have the right to question it as well’. My 
kids were lucky in terms of their education, 
they are critical thinkers and it might be a 
reflection of our family, but the issue is that a 
lot of kids just accept this is the way it is. As 
I talked about the environment and culture, if 
we accept that people in authority have skills 
and ability, and I am sure that they do, it’s 
easier for us to give over to them, to say, ‘If 
you’re telling me this thing, then it must be 
true’. I think somehow we have to go back to 
critical thinking. I was misquoted last year at 
the Consumer Congress as saying ‘negative 
thinking’. I actually mean scepticism, the 
ability to question, and I would imagine 
if people are more critical-thinking about 
these things, they would then sit in front of 
their financial adviser or in front of whoever 
it is who is telling them something and 
say, ‘Okay, but tell me exactly what you 
mean by this’. Question it, feel comfortable 
questioning it. 

GREG MEDCRAFT 

I think, practically speaking, we have 
probably all agreed that disclosure has its 
limitations and understanding consumer 
behaviour really has limitations for many 
investors and consumers. Let’s go to the 
point beyond disclosure and what else 
can be done practically to actually help 
consumers. Maybe I could start with you, 
Peter, what do you think can be done 
beyond disclosure? 
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PETER KELL 

I should emphasise again that I don’t think 
‘beyond disclosure’ is necessarily in all 
cases instead of disclosure, sometimes it 
is what you have there in combination with 
disclosure. This is the interesting area, what 
can help ensure better market outcomes, 
better outcomes for consumers in areas 
where disclosure doesn’t seem to be fixing 
the problem. And there is now obviously a 
literature on this in a range of areas, whether 
it’s in some instances introducing default 
options, the choice for people who aren’t so 
confident they will end up with a product that 
meets their needs. That is obviously a debate 
in the super sector at the moment.

Cooling off – I’m not entirely negative about 
that. For example, I think my understanding 
is that it has worked actually surprising well, 
for example, in the time-share industry, 
which is one of the things that ASIC regulates 
– perhaps one of the things you would like 
to get rid of, but nonetheless it is one of the 
things regulated at the moment. So they are 
some examples.

Another example, again from the finance 
sector, is, if you like, at the extreme end, 
but unlike most other parts of the economy, 
a decision was made during the financial 
services reform process that door-to-
door selling, the risks that that poses and 
the sorts of consumers that are targeted 
there, is something that would be banned 
outright. But no sort of disclosure regime, 
no sort of information guide that would be 
handed to consumers on the door stop, 
would adequately address the problems that 
would be generated by selling in that sort of 
environment.

I suppose what I am suggesting is that 
there are already quite a few examples 
out there, in different ways, of regulatory 
tools that have gone beyond disclosure, 

in financial services and elsewhere. Some 
of the ones that exist outside of financial 
services that may have some lessons, in 
areas, for example, that the ACCC has 
responsibility for: I mentioned earlier conflicts 
of interest. The ACCC has responsibility for 
authorising a variety of industry codes that 
regulate conflicts of interest. For example, 
we authorise the Medicines Australia Code 
of Conduct, which governs the conflicts 
of interest and relationship between drug 
companies and medical professionals. And 
what it does by and large is, instead of 
saying the doctor should be disclosing to 
the patient in all these circumstances, ‘There 
are two drugs, there’s drug A and drug B, 
and I got a holiday on Hayman Island for 
recommending drug A,’ or, ‘The company 
took me to a holiday on Hayman Island and 
I got this terrific new computer from the 
company that supplies drug B,’ it basically 
says these conflicts of interest cannot be 
effectively governed in such a way that the 
consumer is going to be protected from 
them – the consumer is going to understand 
the implications – and therefore the vast 
majority of them are ruled out full stop. 
Arguably, that might be one of the reasons 
why the overall expenditure on the medical 
sector in Australia is less than that of the 
United States, where those conflicts are not 
regulated in that way. So there are codes 
that rule out certain conflicts of interest, and I 
know there are some in the financial services 
sector that do rule out some conflicts, so 
there is a decision made there that there are 
certain types of behaviour that disclosure 
won’t fix.

I mentioned the unfair contract terms 
legislation, which is very interesting 
because it says clarity and transparency 
are important, but they are not enough. 
When they are making decisions, the courts 
must take into account transparency, but 
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transparency alone won’t render a term fair, 
if it otherwise is a source of imbalance and 
causes detriment. So that’s another example. 
Then moving perhaps to the other extreme, 
we have product safety regulation, where 
there are certain products that are either 
restricted or banned. Interestingly, in all of 
those situations, account is taken of what 
sort of audience is being considered for 
those products. For example, is it children, a 
more vulnerable audience, how essential or 
critical are the products? Kitchen knives are 
rather dangerous, but no-one is suggesting 
banning them. On the other hand, cigarette 
lighters in the shape of children’s toys are 
perhaps not going to be the end of the world 
if they are taken out of the market. They pose 
an unacceptable risk, yet are not critical to 
how we go about our daily lives. So there 
are examples from product safety as well. I 
suppose that the useful thing to consider, as 
I said, in this area is that we are not starting 
from scratch. There are already in a range of 
sectors interesting examples of regulation 
that either add to disclosure and supplement 
disclosure or act instead of disclosure to 
address risk and improve market outcomes. 

GREG MEDCRAFT 

What about suitability in complex products, 
do you have a view on that? 

PETER KELL 

Suitability in complex products is an area 
where I have always found it a little difficult 
to work out exactly how you would apply the 
suitability test. I think it’s a very interesting 
idea, because my understanding is the 
research into consumer decision making 
consistently demonstrates that people – and 
especially men, I might add – overestimate 
their competency when it comes to financial 
decision making. So would the suitability 
be assessed by the consumer themselves 
or would there be some sort of objective 

test? I certainly think it is worth considering, 
but I wouldn’t want to pretend that that is a 
straightforward answer. 

GREG MEDCRAFT 

Geoff, given from a business perspective 
what you have heard about consumer 
behaviour and some of the issues with 
beyond disclosure – and I guess also your 
profession is one of the gatekeepers of the 
system, to assist in making sure that they 
make rational decisions – what is your view 
in terms of how understanding behaviour can 
help and maybe what you could do more? 

GEOFF LLOYD 

I think every crisis has a reaction where we 
look for leaks in the dyke and we fill them up 
and we get better for that, and that provides 
even greater protection. The environment 
in Australia is, I think, relatively on a global 
basis already at a high standard, but we can 
keep getting better. Suitability provides a 
higher bar, comes at a higher cost. There is 
no bank that is sitting here saying, ‘Let’s loan 
out plenty of debt to clients who can’t ever 
pay it back,’ it just doesn’t happen. But there 
are other providers out there who may have 
been looking short term, on short-term goals, 
that they would personally receive.

Suitability – I go, ‘To whom, for what?,’ 
listening to Paul and Peter, because perhaps 
at the moment the cost of the overall 
regulatory environment says we manufacture 
a product, often produce one product 
for multiple channels, multiple segments, 
multiple client types, because the cost 
to actually manufacture that is so high. I 
wonder if we thought completely differently 
for a moment and said, ‘Let’s get that cost 
down,’ so you could actually have a complex 
product for a targeted segment. Not all 
clients are equal, and we know that and not 
all their understanding is equal. So are we 
really going about it the right way by putting 
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– if I put, ‘You can lose your money,’ in bold 
red on the front of every offer document, 
would it make a difference? I think about 
Paul’s statement about the floods, and being 
a Queenslander with family in Ipswich, it was 
pretty painful to see what was happening. 
But if I think about the buying preferences 
and purchase decisions there, I grew up 
in Queensland with the 1974 floods, I was 
very young then, but the yellow flood-level 
indicators are everywhere. You couldn’t have 
grown up without knowing that. So was that 
buying decision on price alone or on terms? 

GREG MEDCRAFT 

I was just curious, what did you think of 
Paul’s idea of the product piloting process? 

GEOFF LLOYD 

I think you will find in all the professional 
shops, there are lots of different variations 
of that today. It is a highly competitive 
market and nobody can see a quick run on 
anything. So the more work you do up-front 
before you launch, everyone is at different 
points of expertise around that, and so I 
don’t see that that wouldn’t help. But again, 
it’s relative to: what is the product, for what 
customer, with what preferences? At the 
moment, we’re not very good about that, 
because the one dimension we have on the 
wholesale professional investor is the dollar, 
essentially, not their experience, which is 
really what it’s about. In Perpetual Private 
Wealth, we’ve got multiple generations of 
very wealthy Australians as clients. They are 
not sophisticated. The fact that they’re worth 
20, 30, 40, 60 million doesn’t matter. So the 
dollar seems to be a bit of a broad sword 
for a more complex problem, and I think if 
we could reduce the cost of supply, that 
would allow people to target differently with 
different disclosure, perhaps that would be 
the difference. 

GREG MEDCRAFT 

Catriona? 

CATRIONA LOWE 

I agree with much of what has been said 
by the other panellists. Just picking up on 
Geoff’s point, the research is increasingly 
showing us that income, education, all of 
those demographics that we love to slice and 
dice consumers through, actually have much 
less effect than a consumer’s attitude to the 
decision that they are making. I guess that 
makes me very deeply attracted to the idea 
of the Financial Literacy Foundation getting 
in a whole bunch of marketers and designing 
a consumer sceptics campaign. Because I 
think we have a whole range of attitudinal 
issues that we probably would not easily 
address, but we need to address, in terms 
of how consumers use some of these things 
– including levels of comfort with debt – 
without understanding perhaps the difference 
between good debt and bad debt and those 
sorts of things. There is enormous room to 
get some simple messages out there, but 
certainly it ought not be the lawyers or the 
policymakers that do that, it has got to be 
the marketers who already know how to get 
inside people’s heads and actually change 
the way that they think about some of these 
things.

I think there is an enormous power in 
defaults and one only needs to look at the 
classic reportings around, say, the difference 
between organ donation in different nations 
where the defaults are set in different ways. 
If you assume everyone will, but you can 
opt out, you get about 90% participation. If 
the default is everyone doesn’t unless they 
voluntary do it, you get somewhere between 
20 and 30%. I mean, you just cannot ignore 
results like that, they are enormously, 
enormously powerful. I guess the other 
thing we need to have a good look at is the 
incentives on the other side of the equation.
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We have talked a lot about consumers and 
what they do and how they think, and that’s 
right and proper. But looking across to 
other markets such as energy, for example, 
there was an enormous problem with 
disconnection from energy supply where it 
was done in circumstances where, under 
the regulatory framework, it oughtn’t to have 
been allowed. A $250 fee was introduced 
that the companies would pay if the 
disconnection was found to be wrongful, and 
the disconnection rate went through the floor 
literally in a very short space of time. Now, 
I’m not suggesting that financial products 
are as simple as connection or disconnection 
to energy, but I think we need to look at 
the incentives on the other side of the table 
and make sure that we are rebalancing 
that. Just harking back to the discussion 
this morning, that is one of the reasons that 
consumer organisations are in favour of an 
opt-in annual approach in FoFA, because 
we have any number of other industries that 
very happily exist with that sort of framework, 
including insurance, but we need to look 
at what the incentive is on the other side of 
the table, and balancing that in the equation 
between the consumer and their adviser. 

GREG MEDCRAFT 

What about suitability? 

CATRIONA LOWE 

I’m a bit with Peter on that one. It’s tricky 
and I think suitability for whom, obviously, 
has got to be the starting point. But that 
said, not through the current suitability, but 
we’ve got some new endeavours in suitability 
in the credit reform legislation that we have 
got on the books and I think it’s going to 
be interesting to see how not unsuitable 
works in the credit space. I actually wonder 
whether in some respects in an investment 
context there’s not actually more scope for 
it to work. I think it’s in some respects more 

applicable or easier to apply in situations 
of large transactions than it is in a revolving 
transaction. So I worry about how it is going 
to apply to credit cards, for example, as 
distinct from home loans. I think it’s a lot 
easier to talk about suitability in a home loan 
context than a revolving credit context. So I 
do think it is worth looking at the lessons that 
come out of that new reform in that market 
and seeing how we might apply them across 
in a financial advice context. 

GREG MEDCRAFT 

Paul? 

PAUL HARRISON 

I do want to say, I want to stand up for 
marketers, we’re not all evil and we are 
not trying to get into your heads. Again, 
because this is not my sector specifically, 
I would say if we are to follow on from 
what Catriona is saying around this idea 
of a deeper understanding of how we 
make these decisions, I would say also if 
we are doing any kind of thing, product 
testing or whatever, it has to be done at a 
sophisticated level, the same level that we 
would test anything, legally or in economic 
modelling or anything like that.

As an academic, I look at a lot of the ways 
that research is done and I’m disappointed 
by my own sector, because a lot of it is done 
really badly. Often it is done because it has 
to be done quickly and there’s not a lot of 
time for the kind of analysis to be done in a 
reflective way. So I would say that beyond 
disclosure – and I’ll pursue that part of this 
idea of the consumer, where is the consumer 
in this – is that if we are going to even go 
down that path of testing products, piloting 
them, seeing what constitutes vulnerability, 
seeing what is suitability, we have to lift the 
game on even how we approach that; it has 
to be done at a sophisticated level.
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I’m not a fan of focus groups. I think focus 
groups give us the impression that we are 
getting a picture of what people are saying, 
and I’m a big fan of qualitative research, 
because that’s pretty much where I have 
headed in my research. But focus groups, 
having run 200 or 300 focus groups in my 
time, they are kind of useful for the client 
because you can actually go back and say, 
‘Here’s your PowerPoint display and we have 
done the analysis,’ but often they are not 
well analysed, often there’s a collective kind 
of social process going on. I would actually, 
again, throw it out there to everybody and 
say that you should be asking for better 
quality analysis and findings, whether you are 
testing products or whether you are testing 
consumer responses to products at a kind of 
protection level.

The other thing I would come back to is 
this idea of who is the target? What are we 
trying to achieve? Have we really identified 
these groups? Do we actually understand 
their behaviours, not whether they are male 
or female or whether they are educated or 
not educated? In the research that I did last 
year, we didn’t find any correlation between 
education, gender, occupation in relation to 
people signing up for these large contracts. 
In the end, the people signing up for financial 
contracts, income was an indicator, which 
is often a strong indicator of a consumer’s 
willingness to buy. But even then, and this 
is an example I often use, even incredibly 
poor people will go out of their way to buy 
themselves the latest iPhones because it’s 
about fitting in with a particular group, not 
purely about their income. So it’s how even 
people think about their income which is 
critical as well. 

GREG MEDCRAFT 

Before we wrap up, Paul, I’ve got a question 
for you. Financial services laws mean that 

people who have a lot of money, wholesale 
investors, actually have less protection 
than everyone else. What is a better way to 
assess how good someone will be at making 
a financial decision? 

PAUL HARRISON 

Give them a test. Don’t ask them, that’s what 
you wouldn’t do, don’t ask them if they’re 
good at it. Like I say, this is not my sector, 
I would need to get my head around the 
complexity of the people who are in there. 
But I look at some research about financial 
literacy in the US – and they have been 
running financial literacy programs for a while 
– and we did a meta analysis and out of the 
80 or so articles, only two of them actually 
tested people’s financial literacy; all the other 
articles asked people how financially literate 
they are.

I think that gap is that what people say is 
very different to what people do. To kind of 
answer that question, or to be very general 
about that question: I think we need to have 
a deeper understanding of what motivates 
these people, what stimuli they respond to. I 
look at multiple stimuli, I don’t go down the 
behavioural economics path, which is about 
individual experiments on one particular 
stimuli or one particular condition. I look at 
multiple conditions, because all of these 
things add up. Therefore, if we’re going to 
look at these high-level financial investors, 
we have to have a deep understanding of all 
of the factors that lead to the point of them 
doing that investment. 

GREG MEDCRAFT 

A follow-up question. One of the sessions 
that we had yesterday was on new media 
and Scott Pape from The Barefoot Investor 
reflected on how Elizabeth Warren, who is 
the new head of the US Consumer Protection 
Agency, is on YouTube responding to 
questions that have come from Twitter or 
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Facebook. One of the issues was to your 
point about direct, immediate and personal. 
It was quite interesting, that method of using 
new media to actually try and explain to 
investors or respond to investors’ concerns. 
Do you think there’s more to be done with 
new media? 

PAUL HARRISON 

Yes, I think there is. We have to be careful 
not to assume that everybody uses it as 
well. We also have to be aware that it’s a 
low-level engagement type of media. But I 
think the different ways that we give people 
information and communicate to them is 
good. My perspective is, just because this is 
the latest thing, we have to be very careful 
about whether it is going to be effective with 
that particular target group. I’m a big fan 
of things like podcasts and vodcasts, but I 
recognise that that is something that I am 
interested in and I’m a sample of one. So 
I don’t assume that all of my students will 
love my podcasts and vodcasts. Then when 
I go and look at how many of them have 
downloaded, 61 for lecture number 10, out of 
260 students, I realise that some of them are 
busy as well, they don’t have time to listen to 
me rattling on for 45 minutes about, I don’t 
know, something. The same with web pages, 
the same with giving people drop-down 
menus to say this kind of thing: ‘This is what 
you would want to choose.’ We just have to 
recognise that different people come to that 
information differently and work out how they 
do it and the best way for them to get that 
information. 

GREG MEDCRAFT 

Peter? 

PETER KELL 

Just on that point, I recognise all the 
qualifications you are making there, Paul, and 
I agree with them. But one of the advantages, 
I think, of new media is it does seem to 

provide greater opportunities to allow other 
consumers to be part of the conversation, 
and I think that can have a powerful effect 
on consumer understanding of issues. For 
the ACCC, we have made a YouTube video 
on the incredibly exciting issue of hot water 
bottles, for example. It hasn’t gone viral just 
yet, but the best thing about that video is 
certainly not the stupid deputy chair of the 
ACCC talking away, it’s the fact that there’s 
a couple of consumers on there who have 
suffered severe burns and are able to tell 
their stories directly to other consumers, and 
that has had a big impact on the use of that 
video in, for example, old people’s homes. 
So that ability to have consumers talking 
to each other, it’s not the answer to all the 
issues that we face in financial services, but 
it is one powerful way of getting the message 
across. 

GREG MEDCRAFT 

The presentation yesterday contained a 
YouTube video of a CFD investor who had 
actually lost everything, which was quite a 
good example. 

PAUL HARRISON 

We just have to recognise that we’re 
an interested audience and we are not 
everybody, and that’s the thing, that they are 
all great, but we just have to recognise that. 

GREG MEDCRAFT 

Geoff, any final comment, or comment on 
new media? 

GEOFF LLOYD 

I agree with all of that and I think the answer 
is that we have to keep trying different 
media, so there’s no one answer and we 
should be cognisant of those changes. I 
keep coming back to: which client, what are 
their preferences, their needs, and how do 
you better understand those? At Perpetual, 
in Private Wealth, we’ve got 9 billion under 
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advice and our average client’s age is 63. 
So I’m still trying to work out what a vodcast 
is. They might work out what a podcast is, 
but it’s not going happen. I come back to, 
in our channel and medium, it’s about the 
value of good advice and how do we bring 
that level of professionalism and quality even 
higher? FoFA and everything we’re doing 
has pushed us even further and that will 
continue to happen. But it’s about having 
that one-on-one conversation with a client, 
and about our risk-profiling statement that 
is prevalent and has a lot of behavioural 
economics and lots of marketers getting into 
the heads of people. But nothing has ever, 
in my experience, substituted for a quality 
adviser looking at the client and saying, ‘Do 
you really need that?’ There are modellers 
and lots of science there, but it’s about 
having good conversations and being able to 
see through things for people. 

GREG MEDCRAFT 

Catriona, any final comment? 

CATRIONA LOWE 

In terms of the social media, I think the 
immediacy of it and the democracy of it 
is in some ways the great hope, but I’m 
personally less attracted to putting regulators 
in a position of trying to have those one-
on-one conversations. I think that there 
are, properly, constraints on what and how 
regulators can say things that get back to 
what Paul was saying earlier – 

GREG MEDCRAFT 

I’m thinking we could have a talk to Tony. 

CATRIONA LOWE 

– putting that distance back. Whereas 
the power of a consumer telling a story to 
another consumer, they aren’t constrained 
about that and you can look at the range 
of consumer experiences. If you looked at 
Whirlpool, for example, which is a site that 

is all about telecommunications, there is 
an enormously diverse and sophisticated 
conversation that occurs there. And people 
are able to go and pick the bits and it comes 
with all the dangers of looking at the bits that 
fulfil your own world view and all of those 
things. But at least it is a conversation in 
that more stark way than, I think, regulators 
are able to talk, as a general rule. And I think 
that therefore it probably mitigates in favour 
of providing a space, maybe, where other 
people can come and say what needs to be 
said. 

GREG MEDCRAFT 

Thank you, Paul, Peter, Geoff and Catriona. I 
think it has been a very provoking discussion 
and I guess we’re going to see a lot of this 
playing out in the future. So thank you very 
much again.
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TONY D’ALOISIO 

Exclusive! We have Martin Wheatley, the 
CEO elect, I think, of an authority that until 
last week was known as the Consumer 
Protection and Markets Authority, or the 
CPMA. It is now known as the UK Financial 
Conduct Authority. So I think the first 
question for Martin would be: what is the 
reason for the name and the name change? 
But a little bit more seriously, we are in fact 
indebted to Martin for agreeing to speak to 
us on the challenges for him as he takes on 
this role in the UK. I said facetiously it was an 
exclusive, but on a serious note, it really is. 
It gives us an opportunity to hear, before he 
takes the role, what he thinks it will involve 
and what the change in the UK means. And 
I think that’s very important for us at the 
Summer School to hear that.

Without too much further ado – Martin is 
the current Chief Executive of the Securities 
and Futures Commission in Hong Kong. He 
has been a member of the Financial Stability 
Board Standing Committee on Standards 
Implementation and he has been an active 
member on IOSCO’s Technical Committee; 
and I have seen first-hand the quality of the 
work that Martin has led with that committee. 
A most notable example more recently was 
his chairing of the task force on short selling, 
which, from memory, was the task force that 
dealt with the issues and produced the report 
in the quickest possible time for IOSCO. 
So that was really good work. In terms of 
his background, I think he is extremely well 
credentialled to take on this role, including 
his background with the London Stock 
Exchange. Martin, would you like to tell us 
about the challenges you are going to face 
going forward. Please welcome Martin. 

MARTIN WHEATLEY 

Thanks very much, Tony. I want to clarify, 
I haven’t got two jobs. I’ve got a job at the 
moment, which is in Hong Kong, and I’ll take 
up the role in the UK in September. So I’m 
going to talk a little bit about both of those 
roles. But before I do that, I’m going to do 
something that I always see done whenever 
I’m in the US, and whenever the SEC stands 
up, which is a disclaimer. So everything I 
say are my views alone and do not represent 
the views of either the agency for which I 
currently work or the agency for which I will 
be working in the future. So please accept 
that this is very much not speaking for the 
organisations.

I have been in Hong Kong six years and I 
have been to Summer School every other 
year, so I have been here three times in that 
period, and every time I come, it gets better. 
So this event has been better than the last 
event, which was better than the one before. 
And it’s a huge credit to Tony and the staff 
and the team, and all of the exceptional effort 
that they put in to make it, for me, such a 
memorable event. So thank you all for that. 

Let me come on then to what is happening in 
the UK and contrast that a little bit with what 
I have heard this morning and in particular 
what is happening in Hong Kong. Because 
we are all, everywhere in the world, in this 
same process of working out what do we do 
about products and the channels through 
which those products get to the consumer. 
How do we actually solve the problem 
of what they call in the UK ‘customer 
detriment’? So they talk a lot about customer 
detriment, the huge losses through – not all 
of the industry but a subset of the industry 
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– the poor practices, the mendacity of the 
people selling products, getting the wrong 
products to the wrong people at the wrong 
time. We’ve gone through the process in 
Hong Kong, I have heard this morning that 
you are going through that process as well, 
and I will be going to the UK to the same 
process. Actually, it’s quite interesting to 
contrast because I believe Hong Kong is at 
the end of ‘least change’, the UK is at the 
‘most change’ end of what could happen, 
and Australia is somewhere closer to the UK 
than being in the middle. 

We all had product failures; I know you’ve 
had them here, and we had them in Hong 
Kong. We had many product failures, but 
the most notorious one was a product 
called the ‘Minibond’. The Minibond was a 
very interesting product. The terminology, 
the name, is a comforting sort of name, 
Minibond. It was sold to you by your High 
Street bank, so you feel quite comfortable 
that you’re buying it from the retail bank, and 
it was sold to you by counter staff who you 
had an ongoing relationship with. So you 
would go into your bank, you would say, ‘I’m 
earning’ – at the time – ‘1% on deposit,’ and 
the bank would say, ‘A-ha, you’re earning 
1% on deposit. I see, Mr X. You could buy 
this product, a Minibond, which pays you 
6%’. 

We had the discussion this morning about 
what level is the risk-free level, and I was 
a bit scared because there isn’t a risk-free 
level; so you talked about guaranteed 5%. 
The guarantee is only as good as the credit 
standing of the person giving the currency, 
so there are no absolutes. But you would 
stand in front of your bank in Hong Kong and 
you would be told, ‘This one pays 1%, or you 
could have a Minibond that pays 6%’. And 
the question you should ask, but nobody did, 
was, ‘Why does that pay 6%?’ If you did ask, 
‘What’s the difference between the two?’, 

probably the only information you would get 
is, ‘Actually, the one that pays 6%, you can 
get a flat-screen TV as well or supermarket 
coupons,’ because that’s actually how these 
products are sold. So the individual, limited-
education, limited-financial experience 
investors, go into the bank, ‘Do you want 
1%, or do you want 6% and a flat-screen 
TV?’ That’s easy, isn’t it, that’s not hard to 
make a decision on. 

The fact that the 6% and the flat-screen TV 
is a US-denominated, time-limited, first-to-
default credit basket against eight names 
underpinned by CDO collateral which is 
subsequently pinned to CDO-squared 
collateral is a fact that you wouldn’t have 
known, and nor would the person standing 
in front of you and nor would the risk 
committee in the bank. Because this is what 
we found when we went back through this 
process – and we had a lot of people, in fact 
they are still marching on the streets and 
they hold up banners and effigies and things, 
but we had a lot of public protest and people 
were shocked that their bank could sell them 
a product so complex. So we went in and 
looked at the banks and we looked at the 
materials and we looked at their risk minutes, 
and they didn’t understand the products 
either. But it was a sort of a ‘Me, too’ game. 
Everybody was selling the product, so they 
were in there with every other bank. 

We ended up achieving a settlement – 
it’s not closed yet so we’ve got a couple 
more settlements to come – but we got 
the banks to settle to pay out $6.5 billion 
to 30,000 customers because we alleged, 
and of course it was on a non-admission of 
liability settlement, that they had failed in 
their duties to their clients. So we had that 
same problem. At the retail end, at the very 
unsophisticated end, they don’t understand 
risk, they don’t read the documents, and they 
don’t look at the details of the products. 



Tuesday lunch address 143

The question we then face is: okay, what 
level of care should we in Hong Kong and 
then subsequently in London apply to that 
set of people, and is that different to another 
set of people? 

The characteristics in Hong Kong, but it’s 
broadly similar in many other jurisdictions, 
is that you have retail and then you have 
professional investors. But the threshold 
to a professional in Hong Kong is not just 
a monetary threshold, it’s a monetary and 
experience threshold; and we assume 
that those people who pass that threshold 
are more experienced. But all of that 
set of people bought a slightly different 
product, and this was a product called 
an ‘Accumulator’, which again is a very 
seductive product, it’s easy to sell. ‘Would 
you like to acquire the shares of …’ – and 
HSBC was one of the most popular ones 
– ‘Would you like to acquire the shares of 
HSBC at 10% below the market price?’ Now, 
that’s not hard, is it, that’s an easy sell? So 
the market price is 100, you can buy them at 
90, and you say, ‘That’s a really good deal,’ 
and they say, ‘Not really, you keep buying 
them at 90 for the whole of the year’. Again, 
you think, ‘HSBC is a good name, I wouldn’t 
mind owning HSBC’. But actually you’re still 
buying at 90 when HSBC has moved down 
to 95, when it has moved down to 90. When 
the price goes below, you double up, you 
start buying more. So when the price goes 
below 90, when it’s at 80, you’re buying 
twice as many as you were when the price 
was at 90, and when it goes to 70, you’re still 
buying them. If you like, our sophisticated 
end of the market bought these very, very 
seductive products and it’s an easy sell: 
‘Would you like to buy something for less 
than it’s worth?’ That’s not a hard sell. 
But of course, you’re then locked into that 
for a year; and we had huge numbers of 
complaints when the market tanked, that 

people just didn’t understand that, they 
didn’t know, it wasn’t explained to them. 

So we have got this problem: have we really 
characterised the professional investor 
properly? And that’s the professional 
individual investor, and then of course you’ve 
got the institutional professional investor, and 
there you face the question again: do they 
know? Again, we’ve got a case which is fairly 
public in Hong Kong of a listed company 
that lost $US2 billion on its Aussie dollar 
hedge. There are a number of corporates I 
know in Australia, in Italy, in Korea, in China, 
all of whom made the same bet and got the 
same bet wrong. It doesn’t matter whether 
it is Korean won or the Aussie dollar or 
the price of gold or the price of oil, the bet 
was the same in every case: ‘I want to be 
protected against the upside, but to do that 
I will write some puts, which is only a little 
bit of commission on the downside, and of 
course it will never happen’. I don’t know 
where the Aussie dollar is today against 
the US, but ‘Let’s assume the Aussie dollar 
won’t go below 80 cents to the US’, and that 
was the sort of contracts that were written, 
‘Let’s assume oil doesn’t go below $100 
a barrel’, and that was at the time when 
everybody was talking about $200 a barrel. 
All of the Korean institutional investors are 
complaining in the courts that it’s not fair, 
the products they bought were not fair. They 
bought hedges against variation of the dollar/
won and it went the other way, and they are 
saying, ‘That’s not fair, we don’t think we 
should carry those losses’. 

So here we have got the Minibond investors, 
they didn’t understand risk; the sophisticated 
investors, they didn’t understand risk; and 
the institutional investors, they got it wrong 
as well. So maybe the only people in this 
whole process who really knew what was 
going on were the clever investment banks, 
who have highly sophisticated modelling and 
very sophisticated systems. 
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In the middle of the crisis, I had one of the 
very, very well-known major investment 
banks call me and say, ‘I just want to explain 
it is not a regulatory issue as such, but I just 
want you to understand we are injecting 
600 million into one of our funds’. I said, 
‘Okay, tough market, it’s very difficult’. He 
said, ‘No, it’s not just very difficult, we have 
just witnessed this week two 23-standard-
deviation events’. When I did maths at 
school, I got to about three standard 
deviations, and you all know a standard 
deviation is a measure of risk and you get 
to three standard deviations and that covers 
99.7% of all possible outcomes. 

I was really intrigued by this, so I said, 
‘I don’t understand what that is, I don’t 
understand what a 23-standard-deviation 
event is’. So I went and did my research 
in Wikipedia – the source of all knowledge 
– and tried to look for events that were 
23-standard-deviation events, and I couldn’t; 
there weren’t any, there were none at all in 
the history of the universe, in the history of 
nature, in the history of observations. I got 
to about a 10-standard-deviation event and I 
did find some observations that talked about 
10-standard-deviation events that were 
something that you would reckon would 
happen once every 10 million years. When I 
went and did the maths – and I did go and do 
the maths – I found out that a 23-standard-
deviation event you would only expect to 
happen once every 14 billion years, but this 
had happened twice the previous week. 

So who has got this right? Nobody in the 
entire system has really understood risk 
properly. The obligation that we have, as 
regulators, is to protect part of the industry 
through conduct rules, it’s to protect part 
of the industry through disclosure, and 
part through a combination of both. By 
and large, at the big end of town, at the 
institutional end, the message is actually, 

‘You’re big boys. It is disclosed. If you 
have taken decisions that have exposed 
you to unnecessary risk, that’s a corporate 
governance issue for you, it’s not a 
regulatory issue for us. And if you’ve got 
a problem with the sales process, then go 
to the court and take it through the court,’ 
and that’s what has been going on most of 
the time. Korea is a special case and China 
operates with its own rules, but most of the 
time, in a sophisticated market, the courts 
are actually saying, ‘It was disclosed and you 
should have known better’. The municipals 
in Italy, the corporates in Korea, they’re 
all going to court to say, ‘Not fair,’ and by 
and large the courts are saying, ‘Actually, 
you should have known. You’ve got a 
problem with your decision-making process 
internally’. 

What we are doing in Hong Kong is at the 
retail end beefing up disclosure, and I heard 
this morning that disclosure is not the whole 
thing, and that’s right, so we are reinforcing 
the obligations, the suitability obligations, 
as well. So banks can’t turn around and 
say to us, as they did in the middle of our 
inquiry, ‘Actually, Mr Wheatley, you haven’t 
understood this at all, we weren’t advising, 
we weren’t even selling the product’. I said, 
‘Yes, you were, I’ve got a spreadsheet here, 
I can see how much you sold and who you 
sold to’. They said, ‘No, no, no, it’s not that. 
We weren’t selling the product, the customer 
was buying the product’. That was the 
argument: that customers went in and self-
selected a dollar-denominated five-year first-
to-default credit basket against eight names, 
and you self-selected that, you made that 
choice. You did have a TV that came with it, 
so maybe that was part of the self-selection 
process. But we said, ‘No, you can’t do that, 
you cannot opt out of your obligation, and 
suitability is a core obligation’. 

So the UK approach is much, much different 
to Hong Kong. Hong Kong were beefing up 
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on suitability, we have beefed up disclosure, 
and that’s about as far as we feel we can 
go in today’s market. The UK – which is 
now, as you saw, the Financial Conduct 
Authority, not the Consumer Protection and 
Markets Agency – has got a radical, a really 
radical proposal which is quite similar to the 
structure here. So, banning commission; 
no more commissions; customers will 
pay for advice. Requiring that all financial 
intermediaries who are selling pass an 
exam and no grandfathering – ‘Sorry about 
that, but no grandfathering; it’s an exam-
based system and everybody will have to 
go through it’. Requiring a higher level of 
capital for financial intermediaries, so that 
actually when it does go wrong, you’ve got 
some substance there to bite against. Finally, 
a very clear distinction of whether you are 
getting independent advice, and that means 
the adviser has to look at the full product 
range, or whether it’s restricted advice, 
which is selling either their own products 
and their own superannuation funds, which 
I heard about this morning. So that’s the 
approach in the UK. 

Then there’s an additional layer on 
top of that, which is still being worked 
through, which is the extent to which the 
regulator should have draconian powers of 
intervention: the ability to go in and take the 
product from the market and require that it 
is not sold, the powers to block products in 
the market and not allow them to be sold at 
all. Philosophically in the UK, that’s quite a 
difficult debate because the UK has typically 
had – quite similar, I think, to Australia – 
where you may lodge documents but by and 
large you are not seeking approval from a 
regulator. 

The requirement going forward is that the 
regulator has the power to object, the power 
to pull products, the power to ban products 
in the market. That’s quite a responsibility 

and it’s a concern about how and when you 
use those powers, and also there’s quite 
a big moral hazard there as well because, 
of course, when the product fails – and 
products inevitably fail – the question comes 
back, ‘Actually, where were you, regulator? 
You could have blocked this product. Why 
didn’t you? You clearly had the power to, 
you had the details, you knew what it was, 
but you didn’t act’. And that’s one of the very 
difficult moral hazard questions that we all 
face as regulators. 

So the UK model is changing, it’s changing 
in terms of retail distribution and the 
requirements, and as I say quite similar in 
some respects to the Australian model that 
you are moving towards. There is a firm date 
for it, it is at the end of next year that regime 
will come in. It is very, very controversial in 
the UK and is facing quite a lot of feedback, 
complaint, push-back from the industry, and 
we understand that ,and I think you will no 
doubt have your own experiences here. So 
that’s a big change in the UK. 

The other big change in the UK is, 10 years 
on, after leading the world to the integrated 
regulator structure, which became the model 
for many, many markets across the world, 
the UK is now copying the Australian model 
of twin peaks regulation. And it’s taking 
that model because it was deemed that 
having the dual responsibilities of prudential 
oversight and conduct oversight within one 
organisation represented either a set of 
conflicts that were very difficult to manage, 
or a focus that meant you gave more focus 
to one than the other. 

We had the issue in Hong Kong with 
products, and I have been through the 
experience where we had a securities 
regulator who approved the documents – so 
we approved the documents – and it said 
all the things that you expect it to say in 200 
pages – so nobody read that – but it did say 
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all the things about the product that you 
would need to understand, and it did say, 
‘This product is not for the unsophisticated 
investor, this is a complex product’. That is 
what it said and that’s a document that we 
passed. The banks were selling that product 
to anybody who came through the door, but 
the gap in Hong Kong is we don’t have that 
oversight. So Hong Kong is not moving that 
far. 

I recommended two years ago that Hong 
Kong should move to a twin peaks model. 
The government were, and remain, of the 
view that that’s too much disruption, too 
much change; and the UK is moving to 
a twin peaks model. So effectively, the 
prudential part, your APRA, becomes the 
Prudential Regulatory Authority (PRA), which 
is then part of the Bank of England. The 
conduct part, which will become the new 
Financial Conduct Authority, becomes the 
independent stand-alone securities regulator, 
which it is my pleasure and challenge to go 
and front up from 1 December. 

So that’s a little bit of contrast of the two 
regimes that I have operated in. I have a 
huge amount of experience from working 
globally and coming to sessions like this 
and understanding how you are adopting 
changes to deal with the same set of 
problems. We are all facing the same issues. 
We might have a different starting point, we 
might have a different culture that we have 
to implement the changes into, but we are all 
facing the same. So, again, I thank Tony and 
the team for allowing me to come and share 
experience here and learn so much here from 
how you are dealing with the experience and 
what I can then take back to London. So 
thank you very much. 

TONY D’ALOISIO 

Thank you, Martin. We probably still have 
time for one or two questions, if anyone 
would like to ask. 

GREG MEDCRAFT

I find the power you’re going to have at 
the UK authority to ban products quite 
interesting. Are there any sort of protections 
around how you may exercise that power or 
any sort of things that you have to satisfy to 
actually exercise the power? 

MARTIN WHEATLEY 

No, not as yet. It’s something that is out 
for consultation and is being talked about 
in the UK. Obviously the industry is saying, 
‘How will you fetter that power, what 
considerations will you take into account?’ 
Consumer detriment is something that 
manifests itself in lots of different ways and 
the problem, as we all know, with products 
is most products are neither good nor bad. 
I mean, they’re just products and they fit a 
set of circumstances. It’s how the products 
are sold that becomes the issue. So you 
then deal with this problem and say, ‘Okay, 
there may be some products that we say 
actually, no, we don’t want them at all – so, 
short inverse ETFs, I’m not sure if we would 
want those’. There are certain products that 
probably fall at the toxic end and the very 
complex credit products, but for the majority 
of products, it is how they are sold, not the 
intrinsic characteristics of a product. 

TONY D’ALOISIO 

Thank you, Martin, once again on behalf of 
all of us. Thank you for yesterday’s session 
and thank you for fitting this into your busy 
schedule, and we sincerely wish you the best 
of luck. I think the sort of relationship we 
have had with you in Hong Kong, we have 
had a good relationship with the FSA, and we 
hope that relationship will continue with you 
and your people in your new role in the UK. 
So safe trip home. 

MARTIN WHEATLEY 

Thank you. 
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WEDNESDAY 23 February 2011 

Session 5: Credit – the next phase
Moderator: Dr Peter J. Boxall AO, Commissioner, ASIC

Thank you all very much for coming and 
turning up on the third morning. This 
morning, we have two sessions, 45 minutes 
each, one on credit and one on the business 
end of ASIC, the registries, the licensing and 
the systems. As many of you know, ASIC 
took over the responsibility for the regulation 
of credit from 1 July 2010. This has been a 
very large project in ASIC, one of the largest 
projects in terms of getting all the credit 
providers and advisers first registered and 
then licensed, and I’m pleased to say it has 
gone off virtually without a hitch and it has 
been a great effort by the team involved.

This morning, we have Dr Justi Roseman 
to talk to us. Justi is a special counsel at 
Blake Dawson and also the national chair 
of the Financial Services Committee of the 
Law Council of Australia. She is particularly 
well positioned to talk about credit. She is 
the Law Council’s representative on the 
Treasury’s Credit Industry Advisory Group. 
Recently, as many of you would know, the 
Australian Government has moved from 
phase 1 to phase 2 of credit, and Treasury 
has issued a discussion paper, a Green 
Paper, in the middle of the year, and Justi is 
one of the people on the Treasury Industry 
Advisory Group to discuss the ins and outs 
of that new legislation. So I look forward 
very much, Justi, to getting a catch-up on 
how we are doing from the private sector 
perspective. 
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Australia’s new consumer credit framework – Phase 
1 implementation … and now for Phase 2 
Dr Justi Roseman, Special Counsel, Corporate – Financial Institutions and Markets, Blake 
Dawson Waldron

Introduction

I would like to thank ASIC for inviting me to 
talk to you today about Australia’s new credit 
laws. Now, before I get into my presentation, 
I will give you a bit of background about 
me, so that you know where I am coming 
from in speaking to you today. I have spent 
most of my career in-house working for 
one of Australia’s larger banks, and also for 
a middle-sized bank, before joining Blake 
Dawson two years ago. At Blake Dawson, 
I represent large- to medium-sized banks, 
credit unions, brokers, credit service 
providers and small lenders who only do 
specialised finance. On the other side, I also 
do some pro bono consumer credit work for 
consumers, often referred to the firm through 
some of the Aboriginal Legal Services. I am 
also the national chair of the Law Council’s 
Financial Services Committee, and in that 
role I sit on Treasury’s Credit Industry 
Advisory Group and have done so for several 
years. So, it would be fair to say that I have 
seen the new credit laws from a number of 
different perspectives.

Now, I have been given a pretty broad topic 
to cover, so I have split it into five parts. First, 
I will recap:

• why we had Tranche 1 of the national 
consumer credit law reforms 

• what was in Tranche 2 of those reforms 

• the practical teething problems we 
experienced with the implementation of 
Tranche 1, and

• some of the mischief that the industry has 
seen at the margins in terms of regulatory 
avoidance behaviour. 

I will finish off by recapping what is in 
Tranche 2 and touch on Swan and Gillard’s 
more recent reform announcements in 
the regulated credit space. As part of that 
discussion, I will outline what I see as  
some of the hazard or watch-list items  
for Tranche 2.

Tranche 1: Wrap up – taking stock – 
where we were

For the benefit of those of you who are not 
‘credit tragics’, before going any further 
I would like to go back and quickly look 
at where we came from, and what it was 
that led to the National Consumer Credit 
Protection Act (NCCP Act) reforms. 

Prior to the NCCP Act coming into force 
mid last year, the Australian consumer 
credit industry was regulated by the 
Uniform Consumer Credit Code (UCCC) 
and a number of inconsistent state laws and 
regulations. Enforcement of these laws and 
the UCCC was generally done by the state 
consumer affairs or fair trading departments. 

Now the UCCC was a 1994 Queensland 
Act that was adopted by all of the states, 
but each of the states had their own little 
particular regulations that went with it, 
including regulations dealing with interest 
rate caps in some states. Some states 
required credit providers and/or brokers to 
be licensed or registered – and others did 
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not. Consequently, Australia’s consumer 
credit law was not entirely uniform between 
the states. That inconsistency created 
difficulties and costs for the consumer credit 
industry. For example, a finance broker who 
operated nationally needed to hold multiple 
authorisations. This system also made it 
impossible to enforce national standards of 
conduct, because a broker whose licence or 
registration was cancelled for misconduct 
could simply move to a different jurisdiction.

It would be fair to also say that, prior to the 
reforms of 2010, the substantive national 
regulation of the industry only really applied 
to credit providers. Brokers, introducers 
and referrers were not subject to the UCCC, 
although some states like Western Australia 
did regulate them. I think that it is fair to say 
that the government saw this as something 
of a regulatory failure and held a perception 
that there was a minority element of mischief 
in the consumer credit market – particularly 
in the broker space – with the increasing 
popularity of broker-originated ‘low-doc’ 
loans – which, as you would be aware, 
generally earned brokers higher commission 
rates due to the higher interest rates applying 
to them – as well as the popularity of certain 
commission structures and deals that were 
not visible to borrowers. It was all of these 
factors that saw the government favour the 
introduction of national credit regulation and 
a licensing system similar to the FSR regime 
for all participants in the credit industry, from 
the credit inquiry stage through to loan end.

The government also held a perception that 
the UCCC needed to be updated, given the 
changes in the retail credit market since 
it came into force in 1995–96, and the 
increasing community concerns about ‘equity 
stripping’ by unscrupulous lenders, plus the 
growing popularity of unregulated residential 
investment property loans for first-home 
buyers and near-retirement baby boomers. 

The UCCC only covered loans for personal, 
domestic or household purposes, not loans 
for investment or business purposes. 

The lack of regulation of residential 
investment property loans has exposed a 
significant regulatory hole over the past 10 
years. I am sure everyone here is well aware 
of a number of schemes in which spruikers 
would cold-call people, promote the virtues 
of investing in real estate, and then fly them 
interstate and try to sell them a property at 
well above the market value. Mum and dad 
borrowers would often put their family home 
at risk in these schemes by using it as loan 
security. Five years ago the destination of 
choice for those spruikers was Queensland. 
Now it appears to be the western suburbs of 
Melbourne – particularly the newer suburbs 
around Werribee, such as Tarneit. 

In other schemes, consumers would be 
encouraged to invest in residential property 
by spruikers on the back of false or 
misleading information about the future rental 
income stream and taxation arrangements 
for residential properties. 

Whilst it would be unfair and just plain wrong 
to construe the majority of these interstate 
investment schemes as dodgy or predatory, 
those certainly were characteristics of a 
noticeable minority of the market – and in 
the government’s view warranted the kind of 
regulatory intervention we have seen in the 
NCCP Act.

Those of you who reside here in Sydney 
would be well aware of the difficulties 
that first-home buyers have in getting into 
the market – and the trend amongst that 
demographic to buy their first property in the 
outer suburbs and let it out, whilst renting 
where they want to live, in the inner suburbs. 
One of the questions that Treasury asked 
industry early on was: why should these 
young borrowers not have the protection 
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of the UCCC, just like any other first-home 
buyer? To which the answer was: clearly, 
they do need some protection.

So, where we were was having a solid 
but rarely enforced UCCC, inconsistent 
state regulation, regulation mainly of credit 
providers, and no national licensing regime. 
Now we will go on to where we are now, with 
Tranche 1 of the NCCP Act as it is currently 
in force

Nationalising credit regulation and the 
UCCC

The first part of Tranche 1 involved getting 
the states to agree to refer their powers 
to regulate in the consumer credit space 
to the Commonwealth and enacting the 
UCCC into federal legislation. This was 
relatively uncontroversial and was supported 
by industry. Since 1 July 2010, the UCCC 
has been replaced by the almost identical 
National Credit Code – which is a schedule 
to the NCCP Act. This ‘placement’ of the 
Code has caused a bit of confusion for 
new industry entrants, but there are good 
reasons for the placement of the Code. I 
do not think that I would be speaking out of 
school to say that Treasury and ASIC were 
quite keen on incorporating the terms of the 
Code into the main Act. However, industry 
vehemently did not want to change the 
sequencing or numbering of the Code, as to 
do so would just cause too many problems 
from a practical perspective. Treasury and 
ASIC understood industry’s point of view and 
compromised – so that is why the Code is a 
schedule to the main Act.

In ‘nationalising’ the Code, there were a 
couple of notable insertions made to it to 
address some of the more contemporary 
issues that have arisen since the UCCC first 
came into force back in 1996. The first of 
these was to extend the ambit of the Code 

to regulate loans for residential investment 
properties for the reasons that I touched 
on earlier. The second and probably most 
important change made to the Code was a 
requirement for credit providers to provide 
the contact details of their external dispute 
resolution (EDR) scheme in most of the forms 
and documents that they are required to 
provide to consumers.

Now you might not think that this is a 
particularly important change, but at a 
practical level, if you look at the spike 
of inquiries and complaints made to the 
Financial Ombudsman Service (FOS) since 
people have been getting advised about 
their lender’s EDR details in mandatory Code 
forms, you would be inclined to say that the 
change has made a difference to consumers. 

Another significant change made to the 
Code was to require lenders to assess, 
and respond in writing to, hardship and 
postponement applications by borrowers 
within 21 days. Hardship variations are 
generally made and granted where a 
borrower has lost their job, suffered an illness 
or had a death in the family that results in 
them being temporarily unable to comply 
with their repayment obligations. I think 
that it is fair to say that, from a customer 
perspective, these changes have made a 
significant difference. Whilst it is not my 
experience that hardship or postponement 
requests were not being taken seriously 
or properly considered by lenders back in 
the UCCC days, the changes to the Code 
and the 21-day turnaround time have made 
lenders make significant changes to their 
hardship application capturing procedures. 
So I suspect that more hardship inquiries 
are now being captured and more promptly 
directed to the appropriate department 
within lending organisations. Now I qualify 
my statements on this topic by saying I do 
not actually have any non-institution-specific 
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statistics that I could say are reliable and 
show that there has been an increase in 
the number of hardship applications made 
or granted since the legislation came into 
force. That is not to say there are not some 
statistics around, but I think that you have 
to query the effect of the GFC and other 
stochastic variables on these data, and I am 
not aware of anyone doing the economic 
modelling to come up with some reliable 
stats there.

Now, these changes to the Code and the 
nationalising of the UCCC sounds like a good 
news story, but from an industry perspective 
it has not all been plain sailing. For example, 
there were some significant teething 
problems with the NCCP Act extension to 
cover residential investment property loans 
as, in many instances, these provisions 
captured professional developers. 

In one case that I saw as a practitioner, two 
brothers had a multimillion dollar business 
building residential apartment complexes, 
but ran the business in their own names 
and so borrowed as individuals. As they 
were borrowing as individuals and wanted 
to use their loan to construct residential 
properties, they were subject to the Code. 
This caused them and their bank a significant 
amount of angst, particularly once the 
responsible lending and capacity-to-repay 
obligations were applied to their high double-
figure million-dollar loan (given that those 
obligations are often interpreted as requiring 
that the borrower be able to repay the loan 
without selling the secured property – selling 
the secured property, of course, was exactly 
how the brothers planned to repay their 
facility). The cost of the brothers’ credit also 
increased significantly with the impost of the 
Code. Fortunately, problems like this resulted 
in an amendment being made to the Code 
a few months after the NCCP Act came into 
force, essentially to exempt developers from 
the Code.

Another and continuing teething problem has 
been the fact that – despite the intentions 
underlying the nationalisation of credit 
regulation – consumer credit regulation is 
still not uniform nation-wide. For example, 
we still have interest rate caps in New South 
Wales, where other states have none. This 
is something that Treasury is still dealing 
with, and I understand that discussions with 
New South Wales are ongoing. Treasury also 
sought submissions in its 2010 Green Paper 
on adopting a national interest rate cap, 
which may be one way of solving the current 
regulatory inconsistency problem, as long 
as New South Wales comes to the table of 
course.

Introducing a licensing regime and 
empowering ASIC

Probably the most important feature of 
Tranche 1 was establishing a national ‘FSR-
style’ licensing regime, so that now everyone 
involved in the consumer credit industry from 
cradle to grave, from referrer to broker right 
through to credit provider is:

• licensed 

• regulated 

• monitored 

• has responsible lending obligations 

• must be a member of an EDR scheme 

• must comply with general conduct and 
disclosure obligations, and 

• is accountable to ASIC. 

As of last week, ASIC had granted 4331 
Australian credit licences across the 
industry – mainly to brokers and credit 
providers – and had received about 6900 
licence applications and accepted 6100 
of those. Now having assisted clients in 
applying for their licence, I can say that 
ASIC’s online licence application process 
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and the streamlined process for ADIs is 
easy to use, user-friendly and transparent. 
However, that is not to say that the whole 
process is easy or cheap. In making a licence 
application, licensees have to make certain 
representations and warranties to ASIC 
about their compliance with the Act and their 
in-house procedures and programs. Doing 
the background documentation, procedural 
and training work that is necessary in order 
for those representations and warranties to 
hold water is neither easy nor cheap. ASIC 
will often ask for evidence of this background 
work and relevant procedures before 
granting a licence. In my experience, the 
regulator is thoroughly checking applications 
at the gate, so to speak – rather than issuing 
licences and doing due diligence later.

So, post-NCCP Act, the regulatory burden 
is now spread across the industry and there 
is one industry regulator – ASIC – which 
hopefully should address some of the 
problems with enforcement that we saw in 
the UCCC days. 

For those of you who are not credit nuts – 
as I already have and will keep on referring 
to the NCCP Act’s responsible lending 
obligations, I will give you a quick summary 
of what the responsible lending obligations 
are. 

Responsible lending requires a licensee to 
not propose or provide a credit contract 
or lease to a customer that is unsuitable. 
Credit contracts must meet the consumer’s 
requirements or objectives, and the 
consumer must be able to comply with 
their financial obligations under the contract 
without substantial hardship. In conducting a 
responsible lending suitability assessment, a 
licensee must:

• make reasonable inquiries about the 
consumer’s needs and objectives in 
relation to the proposed credit contract 

• make reasonable inquiries about the 
consumer’s financial situation, and 

• take reasonable steps to verify that 
information. 

It would be fair to say that a lot of lenders 
were already doing similar responsible 
lending and product suitability assessments 
under the UCCC, but not documenting those 
practices and assessments in the rigorous, 
consistent and disciplined way that the 
NCCP Act requires.

In my view, the UCCC was well-drafted, 
well-considered and gave solid protection to 
consumers – however, it was poorly enforced 
by the states. It would be reasonable to 
expect that, with national oversight and 
better funding, ASIC will do better than 
the states on this front. It would also be 
reasonable to hope that we could now see 
more consistency when it comes to court 
judgments concerning the Code. Under the 
UCCC and the old state credit Acts, there 
were inconsistencies in judgments between 
jurisdictions. For example, VCAT in Victoria 
was generally seen as more consumer 
friendly than the tribunal in Western Australia, 
which was generally viewed as the other way 
inclined. One would hope that under the new 
system, with one regulator and also with 
jurisdiction in the federal courts rather than 
the state tribunals, we will get a little bit more 
consistency between states and hopefully 
some contemporary national precedents.

Whilst licensing, national regulation and the 
transfer of jurisdiction to the federal courts 
should be a good thing from a consumer 
perspective, in the short term, it has caused 
some angst and confusion for the industry, 
which in some instances have resulted in 
some bad customer experience issues.
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Teething problems and industry 
experience with Tranche 1

As I see it, there were two sets of teething 
problems encountered in applying Tranche 1 
of the NCCP Act: government teething issues 
and industry teething issues.

Government teething issues

At the government end, in pretty difficult 
political circumstances and with an incredibly 
heavy workload, Treasury consulted as 
well and as widely as it could with industry, 
before getting these reforms up and running 
and Tranche 1 in place. However, the then 
minister imposed some incredibly onerous 
confidentiality obligations upon members of 
Treasury’s Credit Industry Advisory Group, 
which really limited our ability to consult with 
our constituent members. Now I found this 
a bit frustrating at times as the Law Council 
representative, so I cannot imagine how 
much more frustrating it must have been for 
some of the larger bodies on the Advisory 
Group, such as the ABA and the AFC, who 
could not consult as broadly as they would 
have liked with their members in the initial 
stages of consultation. 

Now you would be aware that when you are 
looking at the type of Code changes that I 
touched on earlier and need input from a 
particular lender, you would need to speak 
to people in compliance, product, legal, 
operational risk and IT within that institution 
– and kick the issue around a bit. During the 
first stage of consultations, the ABA could 
not do this as well as it wanted to, in part 
because of the confidentiality limits and in 
part due to the very short response times we 
were all given for most of the elements of the 
proposed reforms. 

In my view, as a consequence of these 
limitations and short deadlines, the 
consultation process probably was not 
as good as it could have been. Treasury 

probably did not get the quality or quantity 
of feedback that it really needed – I stress 
through no fault of its own. I think that a lot of 
the problems that I will touch on next, when 
we discuss industry teething problems, could 
have been avoided if Treasury had been 
allowed to have more fulsome consultations 
with industry, without the fetter imposed by 
the confidentiality undertakings and short 
deadlines.

At the government end, in the beginning 
(and less so now), there were also problems 
with expertise. Initially, many of the people 
dealing with the NCCP project were FSR 
experts but not particularly familiar with 
the practical realities of the credit industry, 
the UCCC or the type of products and 
distribution channels available these days. 
There was initially a lack of understanding 
about the point-of-sale credit industry and 
the problems associated with applying 
responsible lending obligations on a Sunday 
(when you cannot get a credit check) to retail 
sales staff in-store. There were also some 
unexpected problems encountered with the 
greenfields work needed for Tranche 1. 

There was a large section of the industry that 
had not been subject to regulation before, 
including brokers, store/chain retailers, land 
developers who do vendor finance, and car 
dealers. So there was a large education piece 
that needed to be done for these players. 
That did slow things down and cause a few 
teething problems. The point-of-sale issue 
ended up being considered by a specialist 
advisory group that was formed by Treasury 
– and, in the end, that issue has been 
temporarily resolved with some changes 
to the NCCP package. What will happen 
longer term with the regulation of point-of-
sale credit is uncertain. At present, retailers 
do not have to hold their own licences or be 
appointed as credit representatives under 
the NCCP Act, the way others who suggest, 
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arrange or spruik consumer credit do. 
However, the lenders whose products they 
sell must still engage in responsible lending. 
Consequently, in most cases, retailers will 
collect financial information from customers 
that can be used in the lender’s suitability 
assessment. For example, the press ads 
of a prominent car dealer in Melbourne 
have an equally prominent yellow and red 
disclaimer saying, ‘Bring your payslip and get 
finance for your car,’ (this is presumably for 
responsible lending purposes).

As I mentioned earlier, at the government 
end, there were also unexpected problems 
with New South Wales refusing to get rid of 
its rate cap after referring its powers to the 
Commonwealth. At a practical level, Treasury 
could not have avoided this situation. 

As a result of all of these factors – plus 
industry’s need for more time in order to 
comply with changes to the Code and the 
responsible lending obligations – there was 
slippage of 12 months in the schedule for 
Tranche 1, and further slippage still with 
the regulations to the NCCP Act due to 
the federal election and ensuing period 
of uncertainty about just who was going 
to govern us. During the election period, 
Treasury could not consult with industry due 
to government protocols.

Teething problems – industry end

At the industry end, we had problems with 
IT systems constraints and finding the IT 
resources available to make the necessary 
changes in order to comply with the 
responsible lending conduct and disclosure 
obligations of the NCCP Act. It took a lot 
of time to educate some of the greenfields 
players – like the car dealers, and some 
of the brokers – and also to train existing 
lending staff who had previously only dealt 
with unregulated residential investment 
property loans. When changes like those in 

the NCCP Act are implemented within an 
organisation, there is a lot of background 
scoping, procedural, testing and training 
work that needs to be done for each and 
every change. It would also be fair to say 
that implementing the NCCP requirements 
has been an expensive exercise for the 
industry, at the back end – with those costs 
proportionately greater for smaller industry 
players.

Industry also encountered a number of 
practical problems with responsible lending 
– for example, ASIC had issued a detailed 
regulatory guide on responsible lending. 
Now, some of my colleagues may hiss at this 
next statement, but in my opinion ASIC’s 
regulatory guide on responsible lending is 
pretty well drafted. I think the angst with that 
guide has arisen because the guide does not 
provide a tick list approach to responsible 
lending – rather, in effect, licensees are 
allowed to choose their own length of rope. 
So, for example, how much information 
you need to collect from customers and 
the extent to which you need to verify that 
information will depend upon how well you 
know the customer, how much credit they 
want and the customer’s circumstances. 
Consequently, you would be expected to 
do a lot more when it comes to giving a 
customer a $500,000 home loan than you 
would in giving the same customer a $2000 
credit card.

Responsible lending conduct obligations 
are scalable – and, in that context, a lender 
has to take reasonable steps to collect 
and verify information about a customer’s 
objectives and financial situation. Whilst this 
is a sensible approach to take, at a practical 
level it has caused a lot of stress for the 
industry as no-one is quite sure what ASIC 
will consider to be ‘reasonable’.

It has also been a source of great frustration 
for industry that the NCCP Act and the 
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timing of the effective date of the responsible 
lending obligations in particular were not 
coordinated with the proposed reforms to the 
Privacy Act to allow positive credit reporting. 
In the absence of positive credit reporting, 
engaging in responsible lending is both more 
time consuming and more expensive.

Other problems we have had at industry 
level include drafting and interpretation 
problems – with the NCCP Act, regulations 
and regulatory guidance. In reference to 
some of ASIC’s regulatory guides, I probably 
have one inquiry a day from clients saying, 
‘On page Y of ASIC’s regulatory guide X, 
what do they mean when they say this?’ As 
I mentioned earlier, I do not think that the 
relevant regulatory guides are badly drafted – 
the angst is born out of uncertainty. I think it 
is fair to say that the level of angst and stress 
in the credit industry is no higher really than 
the level of general stress in the financial 
services industry 10 years back when the 
FSR Act and associated regulatory guidance 
first came out. 

In my view, the industry has a fear of the 
unknown – we do not know how ASIC is 
going to interpret the legislation. To that 
extent, the NCCP Act is very much like 
FSR 10 years ago. Licensees have a fear of 
being caught doing less than what everyone 
else is doing and possibly attracting the 
attention of ASIC or being viewed by ASIC 
as non-compliant with industry standards. In 
my view, those fears are driving a lot of the 
conservatism we are seeing in the industry at 
the moment, particularly in the responsible 
lending space.

There have also been some teething 
problems at the customer end. There have 
been reports of customer experience issues 
and angst in the residential investment 
property refinance space. Some customers 
are frustrated when they go to re-originate a 

loan or take out a new loan for a residential 
investment property when they have had 
five or six before with their bank of 20 years, 
and are forced to go through the responsible 
lending process and provide all sorts of 
financial details to their bank. Some lenders 
state that the NCCP Act has increased the 
cost of credit significantly. I know there have 
also been reports of industry conservatism 
in some sectors of the industry, with mid-
tier lenders being reluctant to give 30-year 
home loans to people in their 50s, on the 
basis that they probably will not work until 
they are 80. I personally know of one case 
where a female colleague in her late 30s was 
told by her lender that she could only have 
a 20-year home loan, rather than a 30-year 
loan, because she would probably only work 
for another 20 years, once child rearing time 
was factored in – my colleague disclosed 
that she was planning additions to her family. 
Now, I think that it is questionable that the 
legislation actually requires you to be that 
conservative or sexist, and I understand that 
FOS holds the same view. There is certainly 
a need for either FOS or ASIC to issue some 
more guidance or some hypothetical case 
studies on responsible lending to put a stop 
to such unduly conservative behaviour in 
the industry. Licensees and their lawyers do 
not want to facilitate breaches of the NCCP 
Act and so will often opt for conservative 
interpretations of the NCCP Act.

Any of you who have attempted to take 
enforcement action under the NCCP Act 
may have experienced this next problem. 
As I mentioned earlier, the Federal Court 
and Federal Magistrates Court (FMC) have 
jurisdiction for the NCCP Act. Now the 
Federal Court is well aware that it has NCCP 
Act jurisdiction, and the Law Council ran 
a weekend workshop last year to educate 
them about their new jurisdiction. Senior 
representatives from both ASIC and Treasury 
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spoke to the judges at that workshop. I am 
unaware of a similar education campaign 
being run for the FMC. As a general rule, if 
you want to enforce your security, you will go 
to the FMC first. However, you may well find 
a magistrate who does not know that they 
have jurisdiction, let alone being familiar with 
the Code or the Act. 

Recently, one of my very small clients went 
to enforce a car loan in the FMC, only to be 
asked by the magistrate if she could please 
agree to an adjournment and also supply the 
court with some education materials about 
the NCCP Act, as the area was all new to the 
relevant magistrate. This resulted in the client 
incurring several thousand dollars in legal 
expenses, chasing a debt worth less than 
that. We have not experienced a seamless 
transition from the state tribunals to the 
FMC – and the knowledge and expertise that 
the tribunals had about the Code has been 
lost and not absorbed by the FMC. We have 
also experienced other unforseen problems 
associated with the differences between 
the FMC rules and the rules of the tribunals. 
These are things that the Advisory Group 
and the industry generally did not necessarily 
anticipate – possibly due to the short 
consultation times we were given, or possibly 
just due to the fact that you often do not 
discover these problems until you actually 
get going with the legislation.

So have these reforms made a 
difference?

In short, I think that the jury is out on whether 
these reforms have made a difference yet, 
as most of the Act has only been in force 
for seven months, with some parts, such as 
responsible lending disclosure obligations, 
not yet fully operational and with an effective 
date that is yet to be determined. 

As I mentioned earlier, FOS has data 
indicating a spike in inquiries to them after 

the mandatory change to Code forms came 
into force – requiring the disclosure of a 
lender’s EDR scheme details – indicating that 
these changes may have made a difference. 
Although, in saying that, I should note (as an 
ex-economist) that such correlation should 
not be automatically read as causal.

I doubt that it is possible for anyone to 
provide reliable and complete data on the 
effectiveness of Tranche 1 of the reforms at 
a macro level, given that the elements of the 
reform package have only been in place for 
seven months for some elements to seven 
weeks for others.

Avoidance behaviour, regulatory gaps 
and Treasury’s 2010 Green Paper

Now, whilst I think the NCCP Act is quite 
comprehensive – as you would expect, at 
the margins there is a little bit of avoidance 
activity going on. I suspect a lot of this 
activity is below ASIC’s radar and probably 
will not come to the attention of ASIC for 
several years. In industry, we probably 
see it a little bit earlier. At my end, I have 
certainly seen people trying to put together 
faux Islamic banking finance structures to 
try and get themselves outside the Code 
(and hence out of the NCCP regime). That 
said, at a technical level, I do not know that 
many of these schemes actually achieve their 
objective. I have also noticed an increased 
level of peer-to-peer lending, which can 
be used to get around the Code – even if 
the individual lending peer is a trustee for 
another entity. ‘Rent-to-buy’ schemes are 
also advertised pretty openly in the outer 
north-western suburbs of Melbourne – and 
purport not to be regulated. 

I am also aware of a couple of cute attempts 
to construe residential investment property 
loans as beyond the scope of the Code and 
for business purposes – particularly where 
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self-funded retirees with several investment 
properties are involved. Again, what I have 
seen in that space has not made muster in 
terms of actually getting the lender out of 
the reach of the Code. There is also still a 
problem out there with the inappropriate use 
of business purpose declarations. 

Tranche 2 and the 2010 Credit Paper

Now, when Treasury put together Tranche 1 
of the NCCP Act reforms, they were aware 
that there would be some regulatory gaps 
and other areas that may require regulation, 
which is why Tranche 2 was planned. Most 
of the Tranche 2 issues were explored 
in Treasury’s 2010 Green Paper (which 
subsequent speakers today will address) – 
including extending the NCCP Act to cover 
small business lending, the further regulation 
of credit card lending to improve disclosure, 
the regulation of reverse mortgages, and the 
regulation of lending for ‘other’ investment 
purposes under the NCCP Act.

Over the past year, Treasury has been 
consulting pretty broadly on these issues 
with industry and seeking information 
about whether there is a need to regulate 
in these areas. I am happy to say that, 
under the ‘refreshed’ administration with 
the new minister, Bill Shorten, it has been 
made very clear by the minister that the 
old confidentiality undertakings do not 
bind Advisory Group members and that, in 
consulting with the Advisory Group, Treasury 
takes the view that we can discuss with our 
constituents anything that comes out during 
our meetings with Treasury, except where 
we are specifically told that something is 
confidential.

Consequently, I am quite hopeful and 
positive that the quality of the consultations 
for Tranche 2, and some of the other recently 
announced government reforms, will be of 

a significantly higher calibre than those for 
Tranche 1. Hopefully, Tranche 2 will not be 
beset by quite as many of the problems that 
Tranche 1 initially encountered.

Now, I have put what is in Tranche 2 up on 
the slide (slide 14); and as you can see from 
the last bullet point, the implementation 
timeframe has clearly slipped for Tranche 2 
and we are realistically now probably looking 
at 2012–13 or 2014. Part of that slippage is 
due to the delay of Tranche 1 and part of it 
is also due to a number of election promises 
and other announcements made by the 
government since October that have taken 
precedence over most of the elements of 
Tranche 2. 

A number of those announcements 
are consistent with the content of the 
government’s ‘Competitive and Sustainable 
Banking’ package – announced last year – 
including, as the government put it: 

• proposed reforms to increase account 
portability between banks 

• the prohibition of exit fees, and 

• fast-tracked legislation so that consumers 
could get a better deal with credit cards, 
including regulations that :

o make ‘health checks’ compulsory 
on credit card statements (i.e. telling 
consumers how long it will take them 
to pay off their card if they just make 
the minimum repayment)

• require the highest interest amounts 
owing on a credit card account to be paid 
off first using a customer’s repayments 
– in my view, this reform if passed will 
probably kill off the ‘low-rate balance 
transfer’ (as you probably all know, 
when you make a low-rate BT, your card 
repayments are applied to the BT amount 
first, meaning that until you pay it all off, 
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you will always pay the highest interest 
rate, usually upwards of 20%, on any 
purchase that you make on the card)

o prohibit CLI and CLI offers unless 
a customer has agreed to these in 
advance – I have some concerns 
about this proposal, as agreeing to 
these things could be deemed under 
your card terms and conditions, 
unless you opt out somewhere in the 
fine print under the privacy consent in 
your application form, and

o prohibit over-limit fees except where 
a customer has agreed to their 
account going over-limit in advance 
– I have similar concerns about this 
proposal, and how customers will 
‘agree’, to my concerns about CLI 
offers; I’ll discuss these concerns in 
more detail later.

Another recent government announcement 
was the proposal to introduce a mandatory 
key facts sheet for all new home loan 
customers. At a personal level, I would query 
how useful that kind of information will be 
to customers, in that they already have a 
similar mechanism about how good their 
potential home loan is in the mandatory 
pre-contractual disclosure or financial table. 
Loan comparison rates could achieve a 
similar purpose to key facts sheets in giving 
quick loan-health checks – if the government 
educated the public about what comparison 
rates are and how useful they can be. In the 
absence of such an education campaign, 
however, in my view, comparison rates 
should be abolished, as they can lead 
to customer confusion if not adequately 
explained. 

I would also query whether, in the absence of 
improving consumer literacy, extra disclosure 
in the consumer credit space will really help 
customers much. On the one hand – the 

FSR space – we are looking at streamlining 
and simplifying disclosure for customers 
so that they get fewer pieces of paper and 
are more likely to actually read them and 
understand them, but on the other hand – in 
the consumer credit space and post-NCCP – 
we are snowing people in paper. I think that 
there is a good argument for streamlining 
disclosure in credit, just as it is being 
streamlined in FSR.

Probably one of the meatier and, from my 
point of view, more robust announcements 
that the government has made recently 
has been Julia Gillard’s election promise 
to regulate reverse mortgages and codify a 
‘no negative equity guarantee’ for reverse 
mortgage products. In essence, the proposal 
is to codify the SEQUAL Code of Conduct 
for reverse mortgage lenders. Treasury has 
an Advisory Group that solely looks at equity 
release products. There has been a lot of 
consultation on the proposed regulation, it 
has been rigorously debated, and there is a 
fair bit of consensus within the industry. 

I only have two reservations about the 
proposed reverse mortgage reforms. At 
present, it is proposed that customers 
will be required to seek independent legal 
advice. The problem with that is that reverse 
mortgage products are quite complicated 
and have significant consequences for a 
borrower’s estate, their healthcare planning 
and potentially their Centrelink entitlements. 
The general education level amongst 
lawyers on the technical aspects of reverse 
mortgages needs to be lifted. In my personal 
view, there is a need for a lawyer education 
program and potentially an accreditation 
program (similar to family law accreditation 
programs) to be run by each of the law 
societies. At the moment, with my Law 
Council hat on, I am liaising with some of law 
societies in an attempt to progress this. The 
Queensland Law Society has already run its 
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own education program. That said, I think 
that there is some work for us to do before 
Treasury can rely upon us to provide the kind 
of independent legal advice that it expects 
about these quite technical products.

My only other concern about the reverse 
mortgage reforms is the possibility that 
regulating reverse mortgages and not 
regulating some other forms of elder finance 
products may lead to a distortion in the 
market – and a reduction in the reverse 
mortgage market. I qualify that by saying that 
Treasury is very much alive to this issue, and 
I know that they are consulting with industry 
and trying as hard as they can to make sure 
that people are not driven into unregulated 
products as a result of reverse mortgage 
products being regulated. In ‘econo-speak’, 
they are looking for regulatory neutrality. 

All of that said, in my view, the proposed 
reverse mortgage regulatory reforms are 
both warranted and well thought through. 
However, for the reasons that I am about to 
go through, I have some reservations about 
how well thought through some of the other 
recent proposals are. I suspect that these will 
require a lot of work from both Treasury and 
ASIC before they go ‘live’.

In the last month or two, the Gillard 
government, and Wayne Swan in particular, 
have been banging the drum about banning 
over-limit fees and also banning exit fees. At 
a practical level, giving life to these proposals 
is going to cause a bit of a headache for 
whoever has to draft the relevant regulations. 

I suspect that all of us at some point in our 
lives have copped an over-limit fee on our 
credit card or deposit account after the 
bank or credit union has decided to process 
our small over-limit transaction, rather than 
leave us red-faced at the cash register. If 
you go and read your terms and conditions 
booklet from your relevant credit provider, 

you will probably find that, whilst it is 
called an over-limit fee, it is not actually an 
over-limit fee. It is a decision fee. After the 
government announced that the Australian 
Consumer Law would be coming into force, 
and following a series of so-called exception 
fee cases in the UK, many Australian credit 
providers amended the exception fees in 
their terms and conditions.

Now you may or may not be aware that 
the regulators took on the lenders in the 
UK, alleging that their over-limit fees were 
penalties, only to lose those cases due to 
the way in which the lenders had drafted 
their over-limit fee clauses. These days, 
many Australian credit providers use similar 
drafting in their fee clauses. When you go 
over the limit on your credit card, you are 
seen to be requesting an informal overdraft 
by your lender, and when your lender’s 
system decides to agree to that request for 
an informal overdraft, it charges you a fee 
for making that decision and for providing 
an informal overdraft service to you. So it is 
a fee for service, not a fee for going over-
limit – even though some institutions still 
call it an ‘over-limit fee’. I suspect it is going 
to be quite difficult for the government to 
outlaw these fees at a practical level, given 
that many are now fees for service and, more 
particularly, fees for a separate informal 
overdraft service.

Whilst I have fewer concerns about the 
recent revised announcement that exit fees 
will be banned, I think there are still some 
problems that need thinking through. As I 
read it, the proposal is to outlaw fees that 
do not reflect a credit provider’s actual loss. 
At a practical level, this would mean that 
you could only charge an exit fee after you 
had incurred the loss and the customer had 
bolted – because it is impossible, at the time 
that a customer breaks their loan, for you 
to know what your actual loss is going to 
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be. In many instances, it is not possible to 
exactly quantify the credit provider’s loss. At 
the moment, most credit providers calculate 
an expected loss and not an actual loss, so 
I think there is a problem with timing and 
definition there that needs to be considered. 

As a random thought bubble: I think what 
constitutes a loss for a lender needs to be 
considered. When looking at break costs 
and a lender’s actual losses (associated 
with a loan break), where those losses are 
calculated by reference to the lender’s 
funding costs, should the lender’s internal 
cost of funds count? Should the lender’s 
intra-group lending rate count? As most 
of you would be aware, intra-institutional 
lending is a common source of funds. I can 
see arguments both ways on this issue.

I think that many of us have the same 
concerns about Tranche 2 as we did with 
Tranche 1, in that the timeframes are 
ridiculously short and not conducive to 
effective consultation. I stress that those 
timeframes are not set by ASIC or Treasury, 
rather they are imposed upon the industry, 
ASIC and Treasury by the government in 
Canberra. When you are dealing with such 
short timeframes, it is very difficult to get the 
quality of consultation that is needed in order 
to avoid a lot of the snags that we hit with 
Tranche 1. It would be preferable to have 
more time to consider each draft regulation 
and proposal.

I would be remiss if I did not mention one 
final industry concern about Tranche 2, 
and that is the need for the government 
to demonstrate both a regulatory need 
and that regulation will address that need, 
when stepping in to regulate credit for other 
investment purposes, regulating credit for 
small business, or otherwise extending the 
reach of the NCCP Act. I think that need was 
demonstrated for many of the elements of 
Tranche 1, but in some areas of Tranche 2, I 

do not know that it is. Similarly, I would like 
to see some studies supporting the need for 
the extra pieces of paper that are now, and 
are proposed to be, provided to borrowers. 
Extra disclosure obligations should only 
apply if they actually help customers and will 
actually be read and understood by them. 

Well, I think that has about got me pretty 
close to my time limit, so thank you very 
much for listening to me today. We will now 
go to questions.

PETER BOXALL 

Thank you very much, Justi. We’ve got 
time for some questions, about 10 minutes. 
Questions, comments? 

RANDALL DENNINGS 

Randall Dennings from Clayton Utz – and I’m 
not talking about reverse mortgages. I would 
just be interested to get your comments with 
respect to the UCT reforms and how you 
see that impacting upon both Tranche 1 and 
perhaps Tranche 2? 

JUSTI ROSEMAN 

So you’re talking about unfair contract 
terms? I don’t know that it’s really going 
to have that much of an impact at all, to 
be honest, particularly as up-front fees are 
carved out. So I think it’s kind of a peripheral 
issue, to be honest. I think people thought it 
would have much more of an effect than it 
would. 

TIM CASTLE 

Tim Castle, from Atanaskovic Hartnell. Justi, I 
was really interested in your comment about 
responsible lending and your example about 
conservative practices which are existing 
at the moment. Where do you think this will 
end up in three to five years time, when it 
stabilises, if you like, and how is it going to 
get there – is it going to be ASIC, is it going 
to be the courts, is it going to be industry 
dialogue? 
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JUSTI ROSEMAN 

To be honest, I hope it’s not the courts, 
because I can actually see why industry 
has taken such a conservative approach, 
because you can read the legislation that 
way. I would hope it would be ASIC and I 
would hope it would be like it was with FSR, 
where we had some refinements and sort 
of more clarifying regulatory guides that 
came out. I think it has to be ASIC. I would 
seriously hope it’s not the courts. Where do 
I think it will end up with responsible lending, 
as in how conservative will the industry be? I 
think the content will change. At the moment 
there’s a view, and it’s in the regulatory 
guides, that if you’ve got to sell the 
underlying asset that is used as security, that 
you are not engaging in responsible lending – 
for people to meet their obligations. I suspect 
that we will actually get some refinements 
there to say, particularly in the residential 
investment property space, that that is not 
how it is going to work and also, potentially, 
some acknowledgment that even with the 
family home, you buy that massive family 
home and you have your $500,000 home 
loan, you never pay it off. The way you pay 
it off is by selling it when the kids are 25 and 
have moved out and you’re downsizing. So 
I think that’s where we are going to end up 
– a more practical approach to responsible 
lending than the very conservative approach 
we’ve got at the moment. In terms of what 
information we gather for verifying, I really 
hope that the positive credit reporting 
reforms go ahead because I think that will 
make it a lot easier, and you can possibly 
then get back to the situation we had pre-
NCCP where you could get instant credit 
decisions. 

PETER BOXALL 

On responsible lending, we did issue a guide, 
to which Justi referred, and we have the 
examples in it and we are happy to look at 
further examples as time goes on. I might 
mention we also issued a guide with the 

mortgage exit fees, again trying to tackle 
these very difficult issues, some of which 
were discussed by Dimity at yesterday’s 
session, about getting behind the law and 
actually implementing it. Other questions, 
comments? 

KEVIN DAVIS 

Kevin Davis, Australian Centre for Financial 
Studies. Perhaps displaying my ignorance, 
I was wondering why you thought the 
requirement to get advice for reverse 
mortgages would lead to involvement of 
lawyers rather than financial advisers? 

JUSTI ROSEMAN 

There is independent financial advice and, 
separately, independent legal advice, so 
that’s what I was referring to there. Does that 
answer your question? 

SPEAKER 

As a result of Westpoint and a number of 
other property failures, self-managed super 
funds have come into the light for ASIC, 
on the financial services side. Just through 
personal experience, non-recourse lending to 
self-managed super funds, where do you see 
that ultimately ending up and do you see that 
there would be a reduction in fee gouging 
from accountants and lawyers in this regard? 

JUSTI ROSEMAN 

I have to confess that I am not particularly 
familiar with the area or with fee-gouging 
practices by lawyers. I would hope there 
wouldn’t be fee-gouging practices, or you 
would complain to the law institute or the law 
societies. I can’t really answer the question 
from a position of authority. I’m not that 
familiar with the self-managed super space. 

PETER BOXALL 

Time for one more question, comment. No? 
Thank you very much, Justi, for the talk and 
also the questions. 
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SLIDE 4

Taking stock – where we were 

• Uniform Consumer Credit Code & State laws
• A Qld Act adopted by all States & Territories – but with varying 

credit regulations State by State
• Some States required credit providers to be licensed or 

registered

• Monitoring of compliance with the UCCC by the UCCCMC

• Enforcement of the UCCC by the States (Consumer Affairs 
Departments) or private individuals

• No comprehensive licensing regime for the credit industry

• Very little regulation of brokers and intermediaries

SLIDE 5

Tranche 1 (planned implementation – Mid 2009)

Enacting the existing State legislation, the Uniform Consumer Credit Code (UCCC), into 
Commonwealth legislation

Establishing a national licensing regime to require providers of consumer credit and 
credit-related brokering services and advice to obtain a licence from ASIC

Extending the powers of the Australian Securities and Investment Commission (ASIC) to 
be the sole regulator of the new national credit framework with enhanced enforcement 
powers

Requiring licensees to observe a number of general conduct requirements including 
responsible lending practices

Requiring mandatory membership of an external dispute resolution (EDR) body by all 
providers of consumer credit and credit-related brokering services and advice

Extending the scope of credit products covered by the UCCC to regulate the provision of 
consumer mortgages over residential investment properties

Teething problems and 
industry experience with 
Tranche one

Slide 4

Slide 5

Slide 6
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SLIDE 7

Teething problems – government end
• Limits on consultation put in place by the 

Minister
• POS and product channel issues
• Green Fields work
• Rate caps
• The Federal Election
• Slipping deadlines due to industry issues

SLIDE 8

Teething problems – industry end
• IT/ system constraints
• Green Fields work
• Practical problems with responsible lending
• Drafting and interpretation "issues"
• Customer experience issues and the cost of 

credit
• Industry "conservatism"
• Practical issues in the courts

SLIDE 9

So, have these reforms made a 
difference?

The consequences of -
• Better EDR disclosure
• DDR failure notices
• The extension of the Code to residential investment 

property
• Hardship and postponement application rules
• The responsible lending obligations and licensing 

system generally
• "Nationalising" the regulation of credit

Slide 7

Slide 8

Slide 9
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Avoidance behaviour, 
regulatory gaps and 
Treasury's 2010 Credit 
Green Paper

SLIDE 11

Avoidance behaviour, regulatory gaps and 
Treasury's 2010 Credit Green Paper

Examples of avoidance behaviour 
& mischief

SLIDE 12

Avoidance behaviour, regulatory gaps 
and Treasury's 2010 Credit Green Paper

Regulatory Gaps identified in 
Treasury's Green paper:

• Small business lending
• Credit card regulation
• Reverse Mortgages
• Lending for investment purposes.

Slide 10

Slide 11

Slide 12
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Tranche two and the 
Governments election 
commitments and recently 
announced reforms

SLIDE 14

Tranche 2 (as initially announced)

• Enhancements to specific conduct obligations to stem 
unfavourable lending practices, such as a review of credit card 
limit extension offers, an examination of State approaches to 
interest rate caps; and other fringe lending issues as they 
arise.

• Regulation of the provision of credit for small businesses.
• Regulation of investment loans other than margin loans and 

mortgages for residential investment properties.
• Reform of mandatory comparison rates and default notices.
• Enhancements to the regulation and tailored disclosure of 

reverse mortgages.
• Examination of remaining existing State and Territory reform 

projects.
• Phase Two planned to be in place by mid 2010

SLIDE 15

The Governments election 
commitments and other recently 
announced reforms
• Reverse mortgage – no negative equity 

guarantee
• Banning over limit fees (credit cards)
• Banning exit fees
• Summary sheet for home loans
• Better credit card disclosure & other credit 

card reforms
• Financial institution portability

Slide 13

Slide 14

Slide 15
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Tranche 2/3 watch list items

SLIDE 17

Tranche two watch list items
• Practical issues with the regulation of reverse 

mortgages
• "Weasel words" in regulating over the limit fees and exit 

fees
• The potential for market distortion
• The need to demonstrate a regulatory need 
• The need to improve consumer financial literacy
• The need to streamline disclosure rather than drown 

consumers in paper
• Consultation and timeframe issues and practical 

lessons from Tranche one

Slide 16

Slide 17
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Session 6: Business as usual? Issues for SMEs
Moderator: Dr Peter J. Boxall AO, Commissioner, ASIC

Now for the next session this morning, which 
is 45 minutes, we have a double act, we have 
Kath Morgan-Wicks and Rachel Johnson-
Kelly from ASIC. Kath will kick off.

Kath heads up ASIC’s real economy, she’s 
the Senior Executive Leader in the Real 
Economy. That’s a team of about 450 staff 
and it’s the area of ASIC that manages 
our public-facing services, including the 
corporate register, e-business, financial 
services and, most importantly recently, 
credit licensing. And another big project 
on the horizon for Kath and her team is the 
National Business Names Register – ASIC 
will be taking over the regulation of business 
names. Kath is a lawyer and, since joining 
ASIC in 2001, she has held a number of 
senior positions, both in the enforcement and 
consumer protection areas. Prior to joining 
us, she worked as a corporate advisory 
lawyer for Mallesons Stephen Jaques.

Our other speaker is Rachel Johnson-Kelly. 
Rachel is the Chief Information Officer in 
ASIC and she joined ASIC in June 2008. Prior 
to joining ASIC, Rachel had a long career 
of 11 years with IBM and held a variety of 
roles in IT leadership business development. 
Rachel has a Master of Business 
Administration from Warwick Business 
School in the United Kingdom. So I would 
like you to welcome both Kath and Rachel. 



Facilitating business – cutting red tape and the cost of compliance 169

Facilitating business – cutting red tape and the cost 
of compliance 
Kathrine Morgan-Wicks, Senior Executive Leader, Real Economy, ASIC
Rachel Johnson-Kelly, Chief Information Officer, ASIC

KATHRINE MORGAN-WICKS

Good morning everyone. My name is 
Kathrine Morgan-Wicks and I am very 
pleased to join with Rachel Johnson-Kelly 
to speak to you today about what ASIC has 
been doing in recent times to reduce red 
tape for business. 

There certainly has been a lot of change in 
the regulatory landscape for business, such 
as the transition to the national consumer 
credit regime, and the upcoming transfer 
of business names from the states and 
territories to the Commonwealth. These 
legislative reforms, combined with rapid 
changes in our own technology, have 
created a unique opportunity for ASIC to re-
examine our own registry business model, to 
focus on making it easier and simpler for our 
customers to interact with us and to reduce 
the overall costs of compliance. 

You may not be used to hearing a regulator 
talk about ‘customers’ – you are probably 
more used to hearing about that special 
group of customers we issue a stop order 
against, take to court or put in jail. As the 
senior executive responsible for the Real 
Economy side of ASIC’s business, when I 
talk about customers, I am talking about all 
of the organisations and people that interact 
with ASIC to register a company, apply for 
a licence or registration, apply for relief, or 
otherwise contact us for information about 
the law and how it impacts them. 

One of ASIC’s very important roles, as 
enshrined in the ASIC Act, is to efficiently run 
our 19-plus legal registers. Our customers 

include over 1.7 million companies (over 98% 
of which are proprietary limited companies), 
over 4.7 million company directors, not 
counting members, our 10,000-plus financial 
services and credit licensees, over 6000 
registered company auditors and liquidators, 
and the one million contacts from members 
of the public we receive each year asking for 
information or assistance. 

So in this context, I would like to talk to you 
today about how ASIC is making it easier for 
all of these customers to do business with 
ASIC and to reduce their regulatory burden. 
To do this, I will address four key points: 

1. We are living and operating business in 
a changing regulatory and technology 
landscape that can be leveraged to 
reduce the burden on business.

2. This fast-changing landscape has 
required ASIC to evaluate its own 
business model for our registry 
business and, rather than implement 
each regulatory or technology reform 
on an ad hoc basis, we have worked 
very hard to form ASIC’s Registry 
Transformation Vision – making it 
easier for business to do business.

3. To support the transformation of our 
registry business, ASIC is undertaking 
a large scale upgrade of our aging 
technology fleet.

4. As we implement our vision, we 
are taking every opportunity along 
the way to reduce red tape and 
the compliance cost for business, 
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and we will walk you through some 
examples of what we have achieved 
or will achieve for business, through 
the introduction of changes, such as 
national consumer credit, business 
names and our movement to a 100% 
online registry service by 2012. 

1. Leveraging a changing regulatory 
and technology landscape to reduce 
burden on business

There is much impetus for change in 
government and in ASIC. Before we take 
you on a tour of ASIC’s new Registry 
Transformation Vision and our journey 
through to 2012, it is important to reflect 
on the key inputs to our vision of making it 
easier to do business. 

A key input to our vision has been 
implementing the regulatory reform 
projects born from the 2006 Banks Report, 
‘Rethinking Regulation – Report of the 
Taskforce on Reducing Regulatory Burdens 
on Business’. The taskforce was asked in 
2005 to identify practical options to alleviate 
the compliance burden on business from 
government regulation. The report made 
178 recommendations on how to reduce red 
tape, across a wide range of policy areas, 
including reducing burdens in government 
interactions. 

Key recommendations to reduce red tape for 
business included: 

• Recommendation 5.22 – an old one now 
– that the Australian Government should 
review incentives for small businesses 
to incorporate, including the level of 
fees and reporting requirements. This 
recommendation was implemented 
by ASIC from 1 July 2006, when 
the incorporation fee for a company 
was halved from $800 to $400, at an 
estimated cost to government of $216 

million over four years. Some will argue 
that we still have room to improve on this 
option.

• Recommendation 6.2 – that the 
Australian Government should 
encourage agencies to systematically 
use information technology to reduce 
business compliance costs and 
consult with business in doing so. 
This recommendation, together with 
‘Government 2.0’, which requires public 
sector agencies to engage online and 
increase the accessibility of services 
and information, is a key input to ASIC’s 
strategic vision for our registry business. 

• Recommendation 6.3 – that the Australian 
Government develop and adopt a 
business reporting standard. This has 
led to the Standard Business Reporting 
program, which ASIC has participated in 
as a lead agency, and Rachel will walk us 
through an example of this later. 

• Recommendation 6.4 – that the Australian 
Government should work with the states 
and territories to streamline business 
names, the Australian Business Number 
and related licensing registration 
processes, and improve information 
available to business about these 
obligations. This has led to the ABN/
Business Names Registration Project, 
which ASIC is participating in as a lead 
agency, as we will become the new 
National Registrar of business names 
from 2012.

I think it is well accepted that there is 
widespread support among the business 
community, consumers and government for 
change and simplification of the environment 
in which we do business. As noted by the 
Business Enterprise Centre Network in giving 
feedback on the project:
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From our experience, many clients are 
overwhelmed and often confused by the 
various processes involved in registering 
ABNs, business names, trademarks and 
domain names. We fully support the ABN/
Business Names Registration Project. If a 
model can be developed which provides 
a seamless online registration process, 
then this will go a long way towards 
simplifying and fast-tracking some of 
these key initial steps involved in setting 
up a small business. 

One final recommendation of the Banks 
Report to note is Recommendation 7.29 – 
that governments should evaluate the scope 
to make cross-jurisdictional comparisons 
on a regular basis of the efficiency and 
effectiveness of their regulatory regimes. We 
see this as extremely important, which leads 
me to the next key input to our vision. 

International benchmarking on the ease of 
doing business is a critical input to ASIC’s 
strategy to make it easier to do business, and 
thus add value to the Australian economy. 
And unsurprisingly, we are actually quite 
competitive. A lot of people take an efficiently 
operating national company registration 
system for granted, and expect to be able 
to quickly start up a business, or search 
for information about another company or 
director at the click of a button. While this 
may be the expectation in Australia and, you 
would think, most leading economies in the 
world, this is not readily available in many 
countries and there are some interesting 
omissions in the top 10 list of economies 
where it is easy to start up a business.

I’m pleased to say Australia is currently 
ranked No. 2 in the world by the World Bank 
for ease of starting a business, in the World 
Bank’s ‘Doing Business 2011’ report, up 
from No. 3 in 2010 (see slides 5–6). We are 
also the second fastest, at an average of 
two days, with no minimum paid-in capital 

requirements and two key procedures: 
incorporating a company, and applying for 
tax registration. Although the report quotes 
two days, most companies are registered 
online with ASIC within minutes. You will 
notice our friends New Zealand are at No. 
1 in the rankings to start a business – the 
New Zealand Companies Office have been a 
real inspiration to us, and our thoughts and 
prayers are with them and their Christchurch 
call centre operation today.

In some countries, though, it can take an 
average of 120 days, or 15 procedures, to 
start a business. While ASIC is pleased to be 
currently ranked No. 2, our Transformation 
Vision sets much higher goals and aims 
to meet the expectations of the Australian 
business community – in other words, 
there is much more that can be done and 
it is to this that we aspire. Staying abreast 
of reforms by our international regulatory 
counterparts (or competitors) on ways to 
make it easier to start and do business 
helps ASIC, together with our domestic 
counterparts, such as the ATO and Australian 
Business Register, to improve the value we 
can add to the Australian economy. My own 
personal dream is to develop, in a single 
online transaction, the ability for start-ups 
to incorporate a company, apply for an ABN 
or tax registration, and apply for a business 
name without filling in multiple paper forms. 

And perhaps while you are at it, if you are 
operating across the Tasman – how about 
being able to do the same for a company in 
New Zealand too?

With this backdrop of government reform 
influencing change for our business, ASIC 
has also had its own reform underway in 
the technology arena. In 2008, ASIC’s STAR 
Program began. The STAR Program is 
ASIC’s technology transformation program 
that was established to mitigate the risk of 
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an aging fleet of technology platforms. As I 
mentioned earlier, change brings a unique 
opportunity to re-examine and improve 
existing systems. In the STAR Program 
we are not simply undertaking a major 
technology replacement to mitigate risk, but 
are using this change to also provide ASIC 
with the flexible and extendable technology 
it needs, so that we as a business can 
transform. Our expert, Rachel, our CIO, will 
talk about this a little later.

Therefore, faced with a combination of large 
regulatory reform projects and a significant 
technology transformation program, ASIC 
was presented with the unique opportunity 
to transform our registry business, and use 
each project to leverage improvement in 
service to our customers and reduce red 
tape that may have unwittingly accumulated, 
system by system, and business process by 
process, over the last 20 years.

2. ASIC’s Registry Transformation: 
Making it easier to do business

So how will we do this? ASIC has embarked 
on a forward-thinking program to transform 
our registry business and technology over 
the next two years. 

ASIC’s Registry Transformation program 
has the potential to affect the way every 
business in Australia interacts with the 
diverse registers ASIC maintains – whether 
it be to start a company, register a business 
name, apply for a credit or financial services 
licence, maintain company details, pay fees, 
or search for information. 

To guide the Registry Transformation, ASIC 
has developed:

• a Registry Transformation Vision for how 
the registry business will operate and the 
customer experience it will deliver, and

• a set of Future Operating Principles 

to provide design criteria for the key 
changes that must be made.

The Registry Transformation Vision (see 
slide 8) focuses on delivering customer-
centric, simple-to-use, 100% online services 
to corporate Australia, in a way that adds 
value to the Australian economy and is 
supported by a high-performing ASIC 
Registry business. Now this may all sound 
motherhood and before you ask how many 
trees we killed in butchers’ paper, let me 
walk you through an example.

One element of our vision is that our registry 
is ‘simple’ (see slide 9). For some customers, 
our registry is far from simple. For example, 
did you know that we have around 20 
forms that can be used to notify a change 
of address, and that we get over 450,000 
address change notifications annually? 

A person who is an officeholder of multiple 
companies who moves house currently 
needs to lodge one form for each company 
he or she represents. Our aim is to build 
systems that allow an officeholder to tell us 
once and have us apply the address change 
across all of their companies and roles.

We also want to start up an ‘open registry’ 
(see slide 10). That is, information used 
by our staff should, as a rule, be publicly 
available to our customers via our website. 
Our aim is that there are no secret rules, and 
that our registry staff and the public have the 
same information. That means, for example, 
when you contact our call centre for 
information, our staff can guide you through 
the content on www.asic.gov.au.

To dive deeper, we have also developed 
a set of Future Operating Principles (see 
slides 11–13). These principles will apply to 
each project or initiative during the Registry 
Transformation program. 

The Future Operating Principles are already 
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helping guide our staff as they decide 
priorities and design for change. 

For example, Principle 9 is that, ‘Our 
processes and systems should achieve data 
integrity’. As you know, we currently have a 
lot of duplicate records in our registry. For 
instance, we may record the same person 
multiple times because of how our systems 
work, and because customers notify us 
about the same person with slightly different 
details (e.g. a middle initial missing). This can 
make searching cumbersome and costly for 
the consumer. Our principle is that we want 
each individual to be identified once, and we 
want to design systems and processes to 
allow customers to not only tell us where our 
register has duplicates, but self-correct the 
data. 

Before I hand over to Rachel, I would 
like to walk you through our Registry 
Transformation journey – some outcomes 
we have already achieved to cut the cost of 
compliance for business, and some future 
outcomes you will start to see over the next 
6–18 months. 

The journey map in slides 14–16 shows key 
milestones of the major projects that support 
delivery of our vision between 2010 and 
2012. Some dates are indicative only and 
await clarification either from government 
or internally from ASIC’s technology 
governance board. Some projects have 
been delivered, such as margin lending and 
consumer credit, and others are works in 
progress. 

The pinnacle of our journey will be during 
2012–13 when we replace our legacy 
mainframe systems, including ASCOT, with 
new technology. Once we have done this, 
we can use the modern technology base to 
further improve our services.

I will now hand over to Rachel to talk about 

the technology component of our journey 
and walk you through some examples of 
what we have delivered and are planning to 
deliver over the next two years. Thank you.

RACHEL JOHNSON-KELLY

Thank you Kath. This morning we have 
mentioned the technology transformation 
currently underway at ASIC against the 
backdrop of legislative reform.

3.	Upgrading	our	technology	fleet	

Our technology transformation has been 
progressing for the past two and a half years 
and, while not much of this has been visible 
to our customers, a lot has been completed. 
The transformation program was initially 
established to mitigate the risk of an aging 
technology fleet (some of it is 20 years old), 
but was not planned to deliver any major 
improvements in service delivery. Two and a 
half years ago, it quickly became clear that 
to meet not only the Australian business 
community’s expectations but also our own 
priorities, we wanted this program to be 
much more – and thus an opportunity was 
born.

The STAR Program so far has delivered what 
I would call a major plumbing overhaul – for 
those of you with a technology bent and an 
interest in a bit of ‘tech-speak’, we have: 

•	 delivered a new network – while 
we needed an upgrade anyway, 
we have now also catered for the 
increased information shared within 
ASIC and also expected to be 
shared across agencies in readiness 
for reducing the burden on 
businesses of providing the same 
information to several government 
bodies 

•	 mitigated technology risk with our 
server environments – not only 
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mitigating the risk of an aging 
fleet, but also establishing scalable 
environments to meet the growing 
needs for electronic information 
storage in the coming years, 
the quantity of which is proving 
difficult for everyone to predict – is 
it terabytes or petabytes that we 
need? – nobody really knows, but 
we are ready anyway

•	 moved into purpose-built data 
centres to reduce the reliance on 
office building power and cooling 
that has been predicted to become 
more erratic as demand increases 
in Sydney – housing technology 
in data centres also gives ASIC 
flexibility to extend the hours 
of support in future, as we take 
on responsibilities that demand 
services to be more available 
outside of business hours

•	 improved the efficiency of our 
own internal information sharing 
and data analysis with a new data 
warehouse and analytic tools, as 
well as the release of an internal 
content management system which 
has increased our effectiveness 

•	 upgraded the desktop platform with 
more efficient mobile computing 
solutions, allowing ASIC staff to 
seamlessly log on anywhere in 
the country and easily work in 
collaborative teams, and 

•	 launched a new intranet.

Much of this has taken years to plan and 
execute against a landscape of regulatory 
reform, which is not always visible so far 
in advance and thus is difficult to cater for. 
However, the laying of these foundations 
has been a crucial step in moving ASIC in 

the right direction – from being supported 
by an aging, siloed, legacy information and 
technology environment to technology with 
which we can now begin delivering the vision 
for our customers that Kath has outlined. 
And delivering on this vision is what we are 
now doing.

One very important component of delivering 
on this new vision is to ensure we get it right. 
When progressively introducing so much 
new technology into a legacy environment, 
we have been careful to ‘test’ as much of the 
technology on ourselves before we expose 
it to our customers. An example of this is 
our new intranet. While the new intranet is 
important to ASIC as a mechanism to deliver 
and share information internally, this is also 
the first step in ASIC using the new portal 
technology that will, in turn, deliver our 100% 
online lodgement portals and also the new 
search portal for our customers in the next 
six months. 

This level of transformation needs to 
continue, in order for ASIC to meet our 
customers’ expectations, which are quickly 
exceeding the abilities of our aging systems. 

As Australians, we are early adopters of 
technology in all facets of our lives (second 
only to the US) and, as individual consumers, 
we have expectations of being able to 
transact in an online, seamless fashion in all 
areas of our personal lives – internet banking 
late at night is an example. Unknowingly, 
this expectation carries over to when we 
conduct business, and businesses, rightly 
so, expect to be able to transact with ASIC 
online in many ways – for example, at home 
on the couch late at night on the internet if 
you are an SME, or walking down the street 
using phone apps. ASIC is preparing to 
meet these expectations with the help of 
our transformation program. But this is a 
very large task considering the base we are 
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moving from, and one that we are constantly 
managing among the changing dates of 
regulatory reform.

4. ASIC is cutting red tape and the 
cost of compliance for business

I’d like to now introduce you to some of the 
change projects we have and will continue to 
deliver.

I will briefly introduce you to projects: 
national consumer credit, business names 
registration, and ASIC Connect. There 
is a flyer on your table about Standard 
Business Reporting, if you would like further 
information on that initiative.

Example 1: National consumer credit

One of the largely completed projects 
that demonstrates our new simpler online 
approach is our new credit registration and 
licensing systems. 

Credit registration has been a real success 
and was launched online at midnight on 
1 April last year. We had our first small 
business, a finance broker from Parramatta, 
register at 12.11 am – some SMEs really 
do sit on the couch at night to access ASIC 
systems – and it was reported to us that it 
was a simple, free and easy process. 

Over 14,700 credit providers and 
intermediaries registered over a three-month 
period via our new online system (including 
the big banks and ADIs, but predominantly 
mortgage brokers and finance brokers). For 
the first time across Australia, we now have 
a national rollcall of the credit market. ASIC 
worked hard to make registration customer-
centric, simple, and online – we cut it 
down to eight straightforward questions, 
which took our customers only minutes to 
complete. 

Once registered, credit participants were 
invited to apply for a credit licence from 1 

July 2010. Evidencing the willingness of 
business to engage online, and mirroring our 
finance broker in Paramatta, we received 
our first credit licence application within 45 
minutes of opening our new online system 
at midnight on 1 July – another late nighter! 
While it was not possible to launch credit 
registration on the new technology, due to 
the legislative timeframes, the essence of our 
vision – to simplify, to be 100% online – was 
achieved. This will make the migration to new 
technology easier for us and seamless for 
consumers in the future. Further elements 
of our vision – ‘Tell us once, inform many 
registers’ and integrating processes across 
registers – will be met when we complete 
more of the transformation. 

Here is a view of just one screen used in 
completing a credit licence application online 
(see slide 24). As you can see, it’s pretty 
user-friendly – what you would expect to 
see in a web-based environment. While we 
will be able to do more with credit when 
we move to newer technology, we have 
achieved several components of our vision 
in designing the credit licence application 
form, and we worked hard to cut red tape 
and improve the customer experience, 
particularly when you compare that with 
financial services licence applications. In 
particular, we:

•	 improved the help available to 
applicants during the application 
process – we created simple user 
guides and provided tailored over-
the-phone support 

•	 reduced the number of questions by 
about half, relative to AFS licences

•	 removed the need to mail in any 
paper proofs – 100% of information 
could be provided online

•	 introduced customer service 



176  Australian Securities and Investments Commission | ASIC Summer School 2011

milestones for staff, such as 
telephoning an applicant within one 
day of receipt of the application, 
and

•	 allowed our customers to provide 
supplementary information over the 
phone, rather than in writing – this 
sped up the process and allowed 
many applicants to work with ASIC 
directly rather than needing to enlist 
the support of a service provider. 

As a first for ASIC, we also conducted two 
live online podcasts, which were watched by 
many thousands of online viewers, as well as 
an in-person audience. Online participants 
were able to ask questions live online. This 
initiative received very positive feedback, 
and we are told by our producers at the time 
of the online podcast that we were second 
only in popularity to the radio personalities, 
Hamish and Andy – a measure of success I 
am sure any government agency would be 
pleased to have! So while we may not aim to 
be radio stars, we do aim to be relevant and 
current.

Example 2: Business names registration

In future, ASIC will be responsible for the 
National Business Names (BN) Register, 
taking over this responsibility from the states 
and territories. The announced start date is 
April 2011, but we expect this may move to 
mid-2012 (see slide 26). 

There are currently 1.8 million business 
names registered in different states and 
territories across Australia, and we are 
working hard together with the ATO’s 
Australian Business Register to make it 
simpler for people to register a new business 
name and register for tax in a single online 
transaction. A national regime will mean a 
reduction in red tape, in particular for small 
businesses operating across state borders 
that currently have to register the same 

name in different states, and also in cost, 
with a single, lower national fee, bringing an 
estimated benefit to business of $203 million 
over 10 years.

There will also be a reduction in time and 
cost spent registering and administering a 
business name and ABN – the business will 
only have to do it once and it will be quicker 
and cheaper – an estimated benefit of $116 
million to business over 10 years.

It will be an online service with combined 
ABN/BN form to register a business name. 
Many states today only offer paper and over-
the-counter services. For ASIC, payment 
will be possible online using a credit card, or 
using our other standard methods such as 
BPAY and EFTPOS. 

We are also looking at using social media 
for business names – a subject that has 
been very topical these past few days. 
Australians are the fastest adopters and 
the No. 1 users of some social media, such 
as Facebook. Depending on the source 
of statistics, Australia has between 8 and 
10 million active adult Facebook users. 
ASIC sees social media as one of the many 
channels of communication with consumers 
and, considering that more than 50% of 
Australian Facebook users are 30 years and 
over (the group that were 20 when the web 
took off), this is an important channel for us 
to be part of, to create the conversation with 
our customers. More than 80% of Australians 
aged 18 or over use mobile phones and 92% 
of Australian households have home access 
to the internet. ASIC’s future increased 
use of online services, social media and 
modern communication channels (like SMS 
and applications for hand-held devices) will 
meet rising social expectations. Even when 
faced with the statistic that the average 
Facebook user is in their 30s, some of you 
in the audience are still wondering what all 
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the fuss of Twitter and Facebook is about. 
So perhaps take a minute to reflect that 10 
years ago you were also wondering what all 
the fuss of instant messaging and SMS was 
about – when your phone went ‘beep, beep’ 
with a message from someone on the other 
side of the office – and now you wonder 
how you ever lived without it. Social media 
is here to stay and is a mechanism to reach 
different audiences in different ways. Central 
to ASIC’s transformation vision is being 
customer centric and offering ‘channels that 
are responsive to customer preferences 
and their changing needs’. To draw from Dr 
Paul Harrison’s talk yesterday, we need to 
cater for the way consumers behave and 
to be more personal. So to engage in these 
new communication forums is key to ASIC 
meeting these changing needs.

Example 3: ASIC Connect – Filling the gaps to 

move ASIC 100% online 

As a final example, ASIC Connect is a very 
exciting initiative that is all about improving 
the customer experience in transacting with 
ASIC online through our website (see slide 
27). 

ASIC is leveraging the STAR transformation 
opportunity to constantly challenge and 
move ASIC to 100% online for all of our 
services. 

While national business names registration 
will be online via ASIC Connect, in due 
course, ASIC Connect will accommodate all 
registry transactions with ASIC: registering, 
applying, notifying, searching, paying, 
inquiring, and so on. ASIC Connect will be 
introduced progressively as funding and 
priorities allow: 

•	 In 2011, we will deliver a direct 
online service to search ASIC’s 
public registers – in particular, to 
do a free search, as well as a paid 
search, such as a request for a 

current or historical extract. While 
very rudimentary search information 
is available now, most of the 
searches consumers undertake 
are only available directly from 
ASIC using paper and over-the-
counter channels – detailed online 
searches must be done via third-
party providers (who add a service 
charge). This new search service will 
allow searches to be done directly 
with ASIC via our website with 
payment made by credit card – and 
the information will be received 
instantaneously and electronically, 
rather than waiting a day or two 
for the search results. This new 
online service is estimated to save 
business $80 million over five years, 
in time and cost savings.

•	 In 2012, our plans will result 
in delivering a direct company 
registration service. Like most 
searches, online company 
registration is currently only 
available via third-party providers, 
at additional cost. This new direct 
service will allow a new company 
to be registered online with 
payment made by credit card, and 
is estimated to save business $25 
million over five years, in time and 
cost savings. 

We will continue to promote the potential 
value add of our partners, such as 
information brokers and company 
incorporation services, and will supplement 
this with a direct channel. 

The ASIC Connect home page is still 
in development (see slides 28–33). The 
homepage will include a modern ‘shopping 
cart’ approach to ordering products on the 
right-hand side. A customer who has just 
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logged in will reach a tailored dashboard, 
including an inbox (for annual statements 
and notifications), alerts and unfinished work 
areas (for lodgements they have started 
but not yet submitted). ASIC Connect will 
be easily navigable, with hyperlinks, and 
will contain very few references to forms 
and laws. Our goal is to have plain-English, 
short, sharp messages and customer-
centric screens that make it really easy to 
do business with ASIC, even for occasional 
users. Our joke within the team is that ASIC 
should lose the F and L words – ‘forms’ and 
‘the law’ – and while a running joke, it is a 
key theme to our transformation. 

Through ASIC Connect, customers can 
progress to order searches online and pay 
using a credit card, with the search products 
available to print, email or download. A 
similar approach and look and feel will be 
used for national business names.

Conclusion

To recap, our take-away messages are: 

•	 We are living and operating 
business in a changing regulatory 
and technology landscape that 
ASIC is leveraging to reduce the 
burden on business. 

•	 This fast-changing landscape 
has required ASIC to evaluate 
its strategic direction for its 
registry business and has led to 
the formation of ASIC’s Registry 
Transformation Vision – making it 
easier for business to do business.

•	 As we implement our vision, we 
are taking every opportunity to 
reduce red tape and the compliance 
cost for business, with outcomes 
progressively delivered by 2013, 
saving hundreds of millions of 
dollars for Australian business.

This is a journey that we are very passionate 
about and hope that this presentation has 
given you an insight into what we have 
planned. We look forward to sharing it with 
you in the coming years. Thank you for your 
time today. 

PETER BOXALL 

Thank you very much, Kath and Rachel. 
We’ve got time for a couple of questions, 
comments. 

SPEAKER 

I don’t want to spoil the party and I can 
understand the excitement about new 
technology, but the other side of the coin is 
we heard Paul Clitheroe yesterday talking 
about the lack of financial literacy. So you 
have some guy who has just finished his 
TAFE course, he’s a brand new plumber, 
carpenter or whatever, and he hears that 
setting up a company is a great idea, so 
he goes online and in a few years he can 
set up his own company. At the moment, 
going through third parties, someone might 
actually tell him that he’s got a whole bunch 
of obligations to deal with, being the director 
of a company. As a lawyer, one of the things 
that always used to upset you was that 
you would get someone coming in, who 
an accountant had helped, a small firm of 
accountants – not all of them – but there 
might have been someone who told him a 
company and a trust and all these thing are 
a great idea, and then he would come in five 
years down the track not having lodged any 
tax returns, not having done anything like 
that. The second part of it is, if I want to set 
up a bank account, yes, I can do it online, 
but then the bank does a 100-point check on 
me. What is going to stop some guy sitting 
in Nigeria or in Belarus, where it takes a 
long time to incorporate a company, doing a 
quick ABN search, whatever, getting details 
of John Smith, who lives at such and such 
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an address, and then deciding, ‘I’m going to 
incorporate a few more companies for John 
Smith or set up a number of ABNs,’ and in 
the future, where you can even get your tax 
registration at the same time, start doing 
carousel schemes the next day? 

PETER BOXALL 

Good question. Kath? 

KATHRINE MORGAN-WICKS 

Double barrel. Let’s take the first part. In 
addition to making it easier for people to 
actually register and just start up, ASIC takes 
education compliance very seriously, in 
terms of our annual registration and annual 
review packs, the alerts and the reminders 
that we wish to send clients. In fact, it’s 
interesting that you mention a plumber or a 
builder – those are actually persons that we 
have had in mind in making sure that what 
we are setting up is easy for them to use and 
that they can understand it.

Secondly, about the technology that we 
are building, we will set up those in-built 
alerts and reminders to make sure that they 
are complying, and I’m sure most of the 
lawyers in the room will be familiar with our 
first-time officeholder web page or all of the 
information that we publish on our website, 
to try and help people learn about their 
obligations. At the same time as trying to 
provide information on our website, we’ve 
got our call centre, the alerts and active 
reminders that we wish to set up to remind 
people to comply with their obligations. We 
are also looking into the future about how 
we can improve in terms of our technology 
platform, to make it easier. And that’s when 
Rachel, for example, was talking about SMS. 
Can we tweet? Can we link to their Facebook 
and make sure they are active? – because 
people simply don’t check their mailbox. 
Most go to their mailbox, for example, to 
get their reminder and they are just not 

responding – and they throw it on the hall 
table and don’t comply.

We also actively promote the services of 
third parties, who are there to help – so trying 
to work out, ‘Do I need a company, or do I 
need a business name, individual trading, 
or do I want the protection of limited liability 
under a company?’ We still promote the 
value of those service providers, because we 
are not trying to replace that. At the moment, 
we are just trying to fill what is a service gap 
that we don’t currently provide and that is 
provided by third parties, and we are trying 
to provide that choice for consumers. They 
can still choose to go to a third-party service 
provider, or they can come direct to ASIC 
and pay the statutory fee.

On the second point, in terms of 
authentication and data integrity, that is 
the real issue for us and it’s a challenge for 
every government agency, I think it would 
be very fair to say. There’s nothing to stop 
anyone sitting in Nigeria at the moment 
hopping on to a third-party shelf company 
provider and providing that information and 
being granted a company. But we have got 
various initiatives across government to 
try and improve the authentication and the 
information that we collect before we register 
a company or provide tax registration, for 
example. And we have been working very 
closely with the ATO, particularly with the 
launch of their new AUSkey authentication 
program, and which we have just enabled 
on ASIC’s own platform through Standard 
Business Reporting, which we launched last 
year. But authentication and data integrity is 
a continuing issue. My presentation referred 
to the duplicate records that currently exist 
on our registers – we have spent years 
trying to clean up the duplicates. But I could 
actually hire every single person in this room 
and multiple ballrooms across the country 
and I would never be able to clean up ASIC’s 
registers completely, let alone the ATO’s.
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We have to set up a way that people can 
identify and self-correct their data, making 
sure at the same time that we don’t just 
let them do that without an appropriate 
authentication service. Across government, 
what we are working on is, how do we 
individually authenticate? AUSkey is brilliant, 
it’s great, but it’s authenticating at an entity 
level. How do we bring authentication back 
down to the individual and make sure that 
we are then protecting the integrity of the 
data on our registers? So it is a continuing 
challenge. 

PETER BOXALL 

Any other questions or comments? 

PETER STRONG 

Peter Strong, from the Council of Small 
Business. Every year we have to pay a new 
registration fee when you’re in business, 
$220. If you don’t do it, you’re fined another 
$67 a month. That’s a lot of money and 
there is no return for a small business from 
that investment, it’s a tax. Is there a way of 
stopping that happening or corralling the 
money and using it for small businesses? 

KATHRINE MORGAN-WICKS 

If it was up to me, Peter –

PETER BOXALL 

It’s a policy issue, Peter, and for Treasury. 

KATHRINE MORGAN-WICKS 

It’s a policy issue for government, which 
sounds like a very simple answer. I 
mentioned that back in 2006 we did halve the 
incorporation fee for companies. But looking 
at new systems and new services that we 
can provide, we do have quite an active 
dialogue with Treasury around what our fee 
regulations are, and really trying to push. In 
terms of the top 10 that I put up during the 
presentation for ease of starting a business 
– there are a lot of countries where certain 

services are free and, in particular, searching 
is free. So we are comparing internationally 
and looking at the services and also looking 
at how we could potentially combine services 
and still just charge the one, not multiple, 
fees. So we are actively trying to look at that, 
but it is an issue for policy. 

PETER BOXALL 

But those fees are a tax because they go to 
consolidated revenue, they don’t go to ASIC. 
They are not like a ‘user-pays’ type fee. One 
last question, comment? No? Thank you very 
much. 
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Facilitating business –
cutting red tape and the 
cost of compliance

Wednesday 23 February 2011

Speakers:
Rachel Johnson-Kelly, Chief Information Officer, ASIC
Kathrine Morgan-Wicks, Senior Executive Leader, Real 
Economy, ASIC

How is ASIC making it easier 
to do business?
• Leveraging the changing regulatory and 

technology landscape
• Guided by our overarching Registry 

Transformation Vision
• Upgrading our technology fleet
• Progressive wins and examples of 

initiatives
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LEVERAGING THE CHANGING 
REGULATORY AND 
TECHNOLOGY LANDSCAPE

Where is starting a business easy... 
Easiest

1 New Zealand (1 day, 1 procedure)
2 Australia (2 days, 2 procedures)
3 Canada (5 days, 1 procedure)
4 Singapore
5 Macedonia, FYR
6 Hong Kong, SAR, China
7 Belarus
8 Georgia
9 United States
10 Rwanda

...  and where isn’t it? 
Most difficult

174 Iraq
175 Djibouti
176 Congo, Republic
177 Sao Tome and Principe
178 Haiti
179 Equatorial Guinea (136 days, 20 procedures)
180 Eritrea
181 Guinea
182 Chad
183 Guinea-Bissau

Slide 4
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GUIDED BY OUR 
OVERARCHING REGISTRY 
TRANSFORMATION VISION

• Customer centric
• Simple
• Adds value to the economy
• Online
• High performing

Registry Transformation 
Vision

For example:

Simple
• Customers can meet multiple 

needs in a single interaction with 
ASIC
– Tell us once, inform many registers

• Customers come to ASIC to do 
business, not fill in forms

Slide 7

Slide 8

Slide 9
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Simple
• Our Open Registry has rules that 

are transparent to customers and 
staff alike

• Processes are standardised and 
integrated across registers

• Get connected or referred to other 
agencies

1 ASIC processes should be customer centric 
2 There should be a continuous focus on cutting 

red tape and reducing the cost of compliance for 
the customer 

3 In every stakeholder interaction, we should aim 
to make compliance simple 

4 We should have rules that are transparent to 
customers and staff alike, and are consistently 
applied across Registry processes 

5 Staff should be able to see what customers see 

Future Operating Principles

Future Operating Principles
6 Customers and staff should be able to log 

into a single system to complete a transaction 
7 All Registry processes should be able to be 

completed end-to-end, using the internet 
8 Processes should be continually improved 

and standardised across registers 
9 Our processes and systems should achieve 

data integrity
10 Our processes and systems should eliminate 

duplication of information 

Slide 10
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Future Operating Principles
11 Registers should be easy to create and 

change 
12 Staff should be enabled to manage a 

stakeholder interaction through to resolution 
13 Information should be reliable, easy to access 

and highly valued by our stakeholders and the 
general public

14 Performance metrics should ensure that what 
we do is customer centric, simple, online, high 
performing and adding value to the economy 

Our Registry Transformation Journey

April 2010:
Online Margin Lending 
Licensing 
Online Credit Registration 

July 2010:
Online Credit Licensing
Online financial reporting 
via XBRL  

December 2010: 
Improved Customer 
Enquiry Service

July/August 2011*:
Online search 
services 

Oct 2011*:
ASIC migrates 
Charges Register

April/July 2012*:
Online National 
Business Names 
Service 

* Dates to be confirmed

Slide 13
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July 2012*:
New online ‘my company’ portal
New online company registration service
ASIC Registry Transformation complete

* Dates to be confirmed

UPGRADING OUR 
TECHNOLOGY FLEET

• ASIC’s technology transformation program
• To mitigate the risk of an aging technology 

fleet
• Will provide ASIC with the flexible and 

extendable technology needed to
– improve our operational efficiency 
– improve effectiveness for business 
– provide the basis from which ASIC can 

transform 

ASIC STAR Program

Slide 16
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We have...
• delivered a new network –

to cater for increased information 
sharing within ASIC and across 
Government

• mitigated technology risk with our server 
environments

• moved into purpose built data centres to 
secure and support our technology fleet

ASIC STAR Program

• built a new data warehouse to 
improve data analysis and an internal 
content management system to 
increase our effectiveness 

• upgraded our desktop platform with 
more efficient mobile solutions to 
increase our efficiency

• launched a new intranet

ASIC STAR Program

PROGRESSIVE WINS AND 
EXAMPLES OF INITIATIVES

Slide 19
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Cutting red tape and the cost 
of compliance for business
• National Consumer Credit
• Standard Business Reporting
• Business Names Registration
• ASIC Connect – 100% online

National Consumer Credit

• Nationally consistent licensing 
approach

• Implemented 1 April & 1 July 2010
• 100% online
• Online podcasts & interactive Help

Slide 22
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Standard Business 
Reporting
• Whole of Government approach
• Implemented 1 July 2010
• Financial accounts
• AUSkey authentication
• $800m saving to business per year 

once fully implemented

Business Names 
Registration
• Nationally consistent approach 
• Joint ABN and business name 

registration
• Online  registration and renewals
• Clear names determination rules
• $320 million saving for business

ASIC Connect 
• Free & paid searches 

of  ASIC registers - $80M saving 
over 5 years for business

• Company registration - $25M saving 
over 5 years for business

• Business name registration
• Maintain your details
• 100% Online - 24/7

Slide 25
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‘Cutting red tape and making 
it easier to do business’

• Satisfied customers tell 3 friends
• Angry customers tell 3,000

Slide 34
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Challenges for small businesses in the current 
climate
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Moderator: Michael Dwyer, Commissioner, ASIC
Joseph Healy, Group Executive Business Banking, National Australia Bank
Peter Strong, Executive Director, Council of Small Business of Australia
Carl Walsh, Chief Executive, WHK Melbourne

MICHAEL DWYER 

Ladies and gentlemen, good morning. My 
name is Michael Dwyer, from ASIC, and 
thank you for joining us for this session. 
We have approximately 45 minutes to talk 
about the challenges for small business in 
the current climate. We heard this morning 
from Kath and Rachel about a lot of the great 
work that we are doing in the registry and IT 
space, and Kath did remind us that we have 
11.8 million registered companies, of which 
98% are small- to medium-sized enterprises 
(SMEs). So they are an enormous part of our 
population and one which ASIC does take 
very seriously. There has been criticism of 
ASIC’s ability to deal effectively with SMEs.

Peter Strong, who is on my immediate left, 
has been quite vocal over the years about 
the needs of small business and ASIC’s 
responsiveness to that, and we will hear 
a little bit about that today and hopefully 
some of Peter’s thoughts about how that 
might be improved. Carl Walsh is the Chief 
Executive of WHK Chartered Accountants 
and Carl will provide us with the adviser’s 
perspective on helping small businesses in 
today’s climate. Joseph Healy is a group 
executive of the National Australia Bank 
and Joseph, from my discussions with him, 
has been very passionate about the needs 
of small business in the finance sector and 
the National Australia Bank and indeed the 
banking industry’s response to that. Ladies 

and gentlemen, I think we have a terrific 
panel this morning to discuss the challenges 
for small business, and with that would 
you please welcome Peter Strong, our first 
speaker. 

PETER STRONG 

Thank you, ladies and gentlemen. One of the 
things that we have been pushing over the 
last few years for small business is the fact 
that we are people. There’s no such thing 
as small business, that’s a description by 
economists to describe an economic unit, 
and we are people. So when government 
agencies or whatever come to me and they 
say, ‘We’re having trouble communicating 
with small business and engaging small 
business,’ my first response is, ‘Forget the 
word “small business”, what you’ve got to 
think of is engaging truck drivers, retailers, 
home-based businesses, home-based 
IT businesses, cafe owners, people who 
are in a franchise, people who are not in a 
franchise, that’s who you are communicating 
with, you’re not communicating with small 
businesses.’ Because when we talk about 
that, people imagine a small business that 
fits into their world, whereas in actual fact 
we are all different and we communicate 
differently and we are different and we are 
people.

I think we talked before in Rachel’s and 
Kath’s very excellent session – by the way, 
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a lot of good information in there about 
focusing on delivering a service to the 
customer, which is good. The one thing is 
we are consumers, so I notice that ASIC is 
really focusing on that, which is fantastic. 
One of our problems, for a long time, is we 
haven’t had the same rights and treatment as 
the consumer. So when I go into a shopping 
centre and I negotiate with Westfield, it’s 
treated as equal negotiations, which it is 
obviously not, and as a result of that we have 
had a lot of problems in shopping centres 
and people going bankrupt and a lot of 
things happening worse than that.

We have had people come in from the 
Department of Health, come to my shop, 
saying, ‘We want to engage small business 
more in the Healthy Workplace program 
and we’re having trouble’. I go through my 
process and I say, ‘This is how you do it,’ 
and then I say, ‘You’ve picked up everybody 
in Australia, the CEO of Coles, Woolies, the 
head of every government agency, right 
down to the most casual worker,’ and it 
does, and I point out that there’s 2.4 million 
people, maybe 2 million people, who are 
totally missed out by this Healthy Workplace 
program, which is the self-employed. So 
we have lost our humanity in many ways, 
the fact that a good government agency, 
an excellent government agency, would 
completely not see us. Two million people 
working at home, doing their own thing, 
employing other people, whose health does 
not count, and they took that on board. The 
woman, let me say, she didn’t say, ‘How did 
we miss those people?’ which is the question 
of a delivery department. She said, ‘Why did 
we miss those people?’ which is a policy 
question, and she went off to look at that. 
That’s not good, that over the last 20 years, 
we have reached the stage where we’re 
invisible when it comes to health.

The barrier is obviously attitude, to start 
off with, and I hear people say, ‘Small 

businesses are their own worst enemy, they 
need to become better managers,’ and 
you think, ‘Well, who doesn’t?’ What does 
that mean? Two million people need to 
become better managers. It’s a meaningless 
statement that is meant to blame them, the 
small businesses, for maybe bad policy. 
I hear things like, ‘How hard is it?’ and 
the people who say that have never run a 
business. They say, ‘How hard is it to fill 
out a few forms? If they fail, it’s their own 
fault,’ and you think, ‘I’m not sure about that 
one either’. But the barriers are red tape. 
Certainly, over the last 20 years, we have 
had red tape imposed upon us in the form 
of GST, in the form of super, Super Choice. 
They’re trying to put paid parental leave in 
now. The continuous changes in industrial 
relations have made it very difficult for 
small businesses. So that’s one of our big 
problems.

Poor competition policy. If they say we are 
treated as equal with multinationals when it 
comes to competition, which is wrong, that’s 
quite a barrier. Poor change management, 
if I can say. When something changes, if 
you’re in a small business and you’ve been 
doing something for two years, when it 
changes, you mightn’t even know about the 
change for three months, or you might find 
out about the change when you get fined. 
So there is this assumption by governments 
and big business that small business reads 
the papers and reads all the letters and 
does all the work, and that’s wrong. The 
barrier is definitely attitude and a lack of 
understanding that we are people, we’re just 
people.

The other thing which makes it very hard is 
a lack of information. We have been having 
great fun criticising the banks in the media, 
it’s very easy – sorry about that, but it’s good 
for headlines – but we are working closely 
with the Australian Bankers’ Association, 



Challenges for small businesses in the current climate 195

Steven Münchenburg, to collect better data. 
Because it’s very easy to go in the media 
and say, ‘The banks aren’t lending money 
to small businesses, they’re being knocked 
back in droves, and it’s awful’. But nobody 
knows, nobody knows if they are being 
knocked back, nobody knows how many 
applications have been made, and I don’t 
think a lot are being knocked back, but it 
gives you a media bite and off you go and 
do it. We need to have better information 
right across the whole small business sector 
to inform policy, to inform comment and to 
inform debate. And I notice that ASIC has 
a lot of information which we could work 
with as well: who is non-compliant, why are 
they non-compliant, are they from the one 
state, are they from the one region, are they 
women, are they men, are they in a certain 
age group? All that information then informs 
us as to who is being non-compliant, and 
we can come up with a program of activity 
to help them be compliant. So we need a 
lot more information and we don’t have that 
information.

In the end, regulatory frameworks need 
to be built, in my opinion, around process 
and communications. The people who 
are successful communicators with small 
business get their process right and they get 
their communications right; and they have 
to make assessments of any policy change, 
of any regulation and say, ‘Is it reasonable 
to expect a person to do what we are asking 
them to do in this particular case? And if 
it’s not reasonable, we should not ask them 
to do it’. We need to engage big business 
in the process. At the moment, we’ve got a 
proposal out there saying that all employers 
should be removed from the collection of 
superannuation, a sort of left-field proposal. 
It makes no sense, in my opinion, that I do 
a pay run, then I’ve got to do another pay 
run and send money off to multinational 

organisations whose CEOs get paid millions 
of dollars, and I get paid nothing to collect 
the money for them and send it to them. And 
if I forget to do it, the government fines me, 
and if I don’t pay that fine, I go to jail. Very 
odd. So I said, ‘Let’s remove employers from 
the process and just stick it through the tax 
system’, and the people who are against that 
are the super funds because they don’t want 
to be too close to the Tax Office. So they are 
quite happy for 20,000 small business people 
to be fined last year for not putting the 
money through, they’re quite happy to see 
that happen, as long as they are not involved 
with the Tax Office. So a big business 
attitude to regulation is also one of our big 
problems. 

MICHAEL DWYER 

Peter, you are very involved in a number of 
advisory committees to government, most 
recently on a Prime Minister’s committee 
in relation to the Queensland floods. How 
responsive is government, particularly the 
ministers you are dealing with, to your 
representations to them, and do you think 
there is sufficient political will to meet the 
issues that you are looking to meet as a 
small business representative? 

PETER STRONG 

Good question. The political will hasn’t 
existed for about 20 years, in our opinion, 
through any of the governments. But what 
happened in the floods is really fascinating, 
the reaction was very quick and the reaction 
was to people. That was a moment in time 
when we recognised these small businesses 
are people in a flood and they’ve got crises, 
and the support from the Tax Office in 
particular was brilliant, Centrelink were there 
very quickly, ASIC put out some information 
saying, ‘Don’t worry about this and don’t 
worry about that,’ and it was directed at 
people. So that was very good. The issue 
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that we have when it comes to policy and 
politicians is getting them to understand that 
we are people. It has been something that 
has changed over the last 20 years, that we 
are seen as entities, we are seen as small 
versions of big business, and we are not 
seen as people. A change we have to get at 
the political level is: we are people and you 
must treat us like people. 

MICHAEL DWYER 

Carl, WHK Chartered Accountants, one of 
the largest advisers – or the largest adviser, I 
think the website says – to small business in 
Australia, what do you see as the adviser’s 
perspective of the necessity for dealing and 
providing small business with advice? 

CARL WALSH 

Just to back up what it says on the 
website, we deal with over 200,000 SME 
customers and clients across Australia and 
New Zealand, across our 20 firms; and to 
support a lot of what Peter said, I guess, 
in my opening remarks. Yes, indeed, there 
are over two million SMEs in Australia with 
a turnover of less than five million, which is 
pretty staggering when you actually sit back 
and think about it. It represents about 60% 
of GDP, and yet in the papers, the majority 
of the writing in the articles is about the other 
40%, primarily because they are listed and 
it’s newsworthy. The fact that the group is 
not homogeneous is often trotted out, which 
I think is a bit of an excuse and we need to 
get beyond that and think more deeply. The 
fact of the matter is that our profession – and 
I would be critical of our profession because 
I’m going to be critical of a few other areas, 
state and federal government, the regulators, 
the banks – have to some degree either 
ignored, dismissed or paid lip-service to 
this sector for a long time. That is a huge 
generalisation. I said ‘to some degree,’ and it 
does vary.

The proposition I guess I would like to make 
today is that what we have experienced 
across Australia and New Zealand – and 
indeed having been born into the sector 
myself and worked in the sector in a family 
business and then been a provider for many 
years – is there are four basic needs that 
SMEs have, and the first one is relationship. 
They are seeking a consistent relationship. 
They generally get that from their life partner, 
first of all, from their business partner, 
secondly, and thirdly their accountant. Then 
after that, it varies between their solicitor, 
their banker, their broker and their planner. 
But there is tremendous variability in the 
relationship they have with their regulator 
– maybe bar the ATO, which has improved 
radically and I would agree with Peter on that 
– local government and indeed the banks, 
and it does vary.

We spoke about it in preparation for today 
that one of the great models of relationship 
was the old bank manager, if you can cast 
your mind back. The old bank manager, 
whether it was in the suburbs or in the rural 
area, regional area, was a good model of 
how relationships should be managed, and 
the bank manager didn’t always say ‘yes’, in 
fact quite often he said no, but it was how he 
or she said ‘no’.

The second thing in terms of the need is 
recognition. They are looking for recognition 
as individuals, which is tricky because there’s 
a lot of them, but they are also looking for 
recognition as a sector. COSBOA is an 
organisation pushing for more recognition 
and doing a good job of that, but the reality 
is that the stats say consistently that they 
are not feeling loved or recognised by 
either banks or government. The survey we 
are bringing out next week says that they 
believe, 85% of them believe, that the federal 
government doesn’t have them on their 
agenda and 94% of them currently believe 
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the banks are disloyal to them, which is a 
very strong sentiment, but it’s currently what 
it is, and this is hot off the press.

The third, if you like, need is value for money, 
and this is post-GFC. What we are finding 
is cost consciousness – particularly in our 
profession we are seeing it – has become 
a much greater driver of choice than it had 
been previously. In fact it’s well over 20% 
now, whereas before it was about quality 
and proactive communication and delivery 
of service. So cost has come much more 
to the forefront in SMEs’ minds. The issue, 
of course, is that they need capital and the 
biggest source of capital for them is debt 
funding. The reality is they can’t blame the 
equity markets, the capital markets, like the 
big players can. So with all the repricing that 
has gone on since the GFC for the banks 
in successive quarters, they see that as 
opportunistic and they are hurt by that. So 
that is an issue for them in terms of value for 
money.

But indirectly as well, the regulators have a 
part to play here, because with increased 
regulation, which all seems good, what 
happens is that the providers are subject 
to increased regulation and what they do is 
they pass the cost of that on to the SME, so 
it’s hurting the SME on a number of fronts, 
and we need to think about that. Our own 
profession needs to watch it as well because 
what we are seeing is a fair amount of churn 
where the SME – which is not necessarily 
in their greater interests for the long term – 
decides to go to the suburban accountant 
rather than stick with a city accountant or the 
regional accountant, who might give them a 
better service or a more complete service in 
the long term, and that’s because of price.

The last need I would like to talk about is 
choice – choice of provider – and sometimes 
they feel trapped. It’s interesting, Australian 

SMEs are more likely to divorce their partner 
than to leave their bank, because it’s difficult, 
they’re tied in, or they feel tied in, and it’s 
true. If you think about it, it’s a hassle to 
leave your bank, and if you ask your partner 
whether you want to leave your bank, be it 
your life partner or business partner, they 
generally say, ‘No, it’s too much hassle’. 
So the big four hegemony obviously plays 
a part in that, and whilst there has been, I 
would think, in some of the banking sector 
quite a lot of improvement in how they look 
at the sector in recent times, there is an issue 
there in terms of choice of provider. And the 
question is, should we have another provider 
that focuses more on the SME sector, and 
nobody seems to want to step up to that 
mark.

Within our own sector, there’s a lot of talk 
about consolidation across the mid-tier 
and some of the mid-tier firms going in with 
the big four. That is certainly negative for 
SMEs, because the big four have always 
concentrated on corporates and less so on 
their mid-market practices. So the question 
is, do the regulators play a role here in 
helping to encourage choice of provider 
across the board for SMEs?

Before I finish, two things I would like to 
say are: from personal experience, being 
from Western Europe, it’s pretty serious at 
the moment, in fact it’s incredibly serious, 
the situation. Ironically, the sector that the 
Western European governments are trying to 
resuscitate is the sector they have ignored 
for so long, the SME sector, because the 
problem is that the SME sector is the best 
opportunity they have to stimulate growth 
and to foster increased employment. But 
they have ignored it for 10 to 15 years whilst 
they dealt in capital markets and commercial 
property and so on and so forth and indulged 
in equity markets – which is fine, but they 
have ignored a large part of their GDP. I 
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guess the call to action in Australia, maybe 
we shouldn’t ignore it before the worst 
thing happens. So things are going pretty 
well here, great mining sector, pretty good 
services sector, things are relatively stable, 
bar natural disasters, I guess, and we seem 
to be able to withstand those. But what 
are we doing for the long term for the SME 
sector? I would call upon my own profession 
to look at it and become much stronger 
advocates and stop sitting on the fence 
when it comes to their clients. The second 
thing I would say is that we need to support 
organisations like COSBOA much more 
strongly, and have the banks, ourselves, 
the regulators and members of government 
actually working together to have a long-
term plan and get the parties, both the major 
parties here, really seriously interested in an 
SME sector that actually is good for Australia 
for the long term. 

MICHAEL DWYER 

Thank you, Carl, and points well made. 
Joseph Healy, that’s a pretty damning stat, 
94% of your SME customers believe banks 
are being disloyal to them. Can you provide 
your perspective, perhaps, the bankers’ 
perspective, for helping small business? 

JOSEPH HEALY 

Yes, and I’m very happy to do so. I will just 
start perhaps by talking a little bit about 
the perspective that I take up. I have been 
a career banker now for 29 years, always 
working in the business space, with small 
businesses and large businesses, the last 
10 years here in Australia and before that in 
Europe, predominantly the United Kingdom. 
So I have been an observer of small 
businesses throughout my career, and my 
job with the National Australia Bank is to look 
after our Business Bank, which today has 
just over $125 billion of loans out to small 
businesses. So I have a hugely emotional 

interest and an economic interest in the 
success of the small business market.

I agree entirely with some of the comments 
made by Carl and by Peter, that here in 
Australia the biggest risk that we potentially 
face is that we become complacent to the 
fact that we have a very strong economy, 
largely driven, of course, by the resource 
sector. But at some stage, all prudent 
managers and policymakers thinking about 
the future have to ensure that we are building 
a future that is not heavily reliant on one 
or two sectors, that then are heavily reliant 
on international conditions. I believe quite 
passionately that we have to recognise that 
in the future, the small business sector could 
actually be fundamental to the sustainability 
and robustness of our economy, and if we 
lose sight of that because of the comfort we 
take from the strength of the environment 
we are in today, then we potentially expose 
ourselves to a big risk. I believe that the 
SME sector, and Carl ran through some of 
the stats, is a significant part of GDP – and 
a significant employer – is essentially the 
engine room of the economy of the future 
for us, and it’s certainly the engine room on 
which we are building a much broader and 
more diversified economy, and we take a big 
risk if we ignore the importance of the SME 
sector to the vibrancy of the economy in the 
future

 The reason why I highlight that as a concern, 
and it picks up on many of the points that 
Carl made, is that I don’t believe that the 
system – and by that I mean the regulatory 
system, the legal system and the financial 
system – is best equipped today to help 
support the growth of small businesses. It 
is to some extent a one-size-fits-all and, 
to the point that Peter made, it tends to be 
dictated by the larger companies rather than 
the smaller companies, for reasons that are 
often obvious, I think. But I think we need to 
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recognise the need to address the specific 
needs of small businesses. We need to put 
the SMEs or small businesses on the national 
agenda and make sure that, as we’re 
thinking through the regulatory frameworks 
and the financial systems that we want to 
underpin the economy, that the interests of 
small business are seen as special and not 
part of a one-size-fits-all approach.

Talking about the system, obviously my 
expertise is in banking and I’m going to 
be somewhat provocative here by saying 
that I don’t believe that the banking system 
here has best served the interests of small 
businesses. Once upon a time, I think, the 
banking system was very in tune with small 
businesses, and I think Carl touched on the 
empowerment that the local branch manager 
used to have and the role that the local 
branch manager used to play in the heartland 
of local communities. The world has 
obviously changed quite a lot, for a whole 
bunch of reasons which I won’t go into, but 
it seems to me that the special needs of 
SMEs have been left behind, as the banks 
and the financial system, more broadly, has 
reconfigured and focused on areas that 
arguably, at least on the face of it, present 
higher profitability – I say ‘arguably’.

So what we have seen, for example, in 
Australia over the last 10 years, if you go 
back to 2000, for every $1000 of lending to 
the household sector, there was $1000 of 
lending to small businesses. Last year, for 
every $1000 of lending to the household 
sector, there was less than $600 of lending 
to small businesses. There’s a bunch of 
reasons for that, and one I think obvious 
reason and an unintended consequence has 
been the introduction of the capital rules 
which make it more capital attractive and 
therefore more profitable to put the marginal 
bank dollar into a household loan versus a 
business loan. For those of you not familiar 

with how that works, banks have to allocate 
between three and four times more capital 
against a small business loan than they do 
against a household loan. So you have this 
perverse – and I say it is unintended – but 
perverse distortion of the economy that it’s 
more profitable for a bank to allocate capital 
to a weekend holiday home than it is to 
support a small business.

I think part of the criticism that small 
businesses throw back at the banks, ‘The 
banks are not listening, the banks are not 
responsive,’ is something that the banks, 
instead of being defensive, have to be 
receptive to and say, ‘Okay, let’s understand 
the problems that you are facing and the 
issues that you are facing’. My sense today 
is that the banks tend to be more defensive 
and argue that, ‘We are lending money, 
what’s your problem?’ and they produce a 
whole of lot of statistics. But what we can’t 
measure are the number of good ideas that 
small businesses have that they actually 
don’t take to the banks because they have 
a preconceived notion that the banks 
won’t support them or that the terms and 
conditions on which that support might be 
made available, such as mortgaging your 
residential home, just creates a risk profile 
for the entrepreneur that discourages risk-
taking, and that cannot be in the long-term 
interests of our economy.

So for that reason, I believe that we have to 
see small businesses as an important engine 
of the future of our economy, an important 
risk mitigator against the day eventually 
when resources might not be the driver that 
they are today – hopefully a long way into 
the future – but it would be reckless of us 
not to acknowledge that is a risk, and see 
all these small businesses as one way of 
mitigating the consequence of a slowdown 
in the resource sector, and then make sure 
that we are developing the arrangements, 
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be it through the institutions, the regulations, 
the laws and the financial system that help 
support small business.

I have highlighted a number of issues and I 
am conscious that I haven’t really provided 
many solutions, because I think the solution 
here doesn’t lie so much just in the banks or 
the regulator or in government, but it really 
rests with all of the major stakeholders in the 
economy to get their minds around and, first 
of all, acknowledge that small businesses 
are the engine room of our economy and 
are critical to our future success, to our 
employment and to prosperity, and then ask, 
‘Are we giving small businesses the right 
kind of incentives and encouragement to 
set up, to employ people and to get on with 
creating wealth, and therefore underpinning 
the future of our economy?’ My sense is 
that we are not doing that today because 
it’s not a burning platform, but my sense is 
that as forward-looking, strategically minded 
key stakeholders in the economy, that it is 
a national imperative that we do put small 
businesses on the national agenda and treat 
them as a very important part of our future. 

MICHAEL DWYER 

Thanks, Joseph. I’m going to open the 
session for questions in just a second and 
then we will come back to each of the 
speakers for some closing remarks, having 
heard what the other speakers have said. 
Joseph, you speak with a lot of passion 
about the SME sector. From the National 
Bank’s perspective, do the other big three 
banks, the other regional banks, share 
your understanding of the unintended 
consequence and your views about putting 
it right? 

JOSEPH HEALY 

It’s obviously hard for me to talk for the other 
banks, but I think that responsible bankers – 
which most bankers, I like to think, are – who 

are passionate about our economy, have to 
be concerned about the support for small 
businesses. I do worry with the incentive 
arrangements and the other priorities that 
bankers and banks may have to deal with in 
terms of meeting short-term or medium-term 
investor market expectations. For example, 
there is a huge pressure on growing return 
on equity (ROE), as there should be, but the 
risk is that you then get that unintended bias 
of people saying, ‘Let’s take the capital in the 
economy and allocate it to the highest ROE 
asset class, which is household mortgage 
lending’. Now, that’s great for the bank and 
the bankers in the short term, but it’s not 
necessarily in the national interests in the 
long term.

If you go back to the basic role of a 
commercial banker in a domestic economy, 
it is to collect domestic savings and recycle 
the savings into the most productive use 
– investment use – across the economy. 
That is what banks are fundamentally there 
to do: collect savings from the household 
sector, the business sector, and allocate 
those savings in the most productive way 
across the economy, to ensure that we have 
a sustainable economy and that we avoid 
asset bubbles. The banking sector globally 
has not done a good job in the allocation of 
capital, but I think it is a legitimate question 
about what do we expect our banks to 
do and are our banks discharging that 
responsibility with the long-term national 
economic interests at heart? I would be 
horrified to think that there are any senior 
bankers in the country that would not agree 
with that as being a legitimate question 
worthy of public debate. 

MICHAEL DWYER 

Thank you, Joseph. Ladies and gentlemen, 
over to you to get some feedback from the 
speakers and any questions you would like 
to raise. 
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PETER STRONG 

The interesting thing is, between 2008 
and 2009, there was a 1% decrease in the 
number of businesses in Australia. Talking 
to the ABS about that, they said there were 
some changes in statistical collection and the 
way they do it, but they agreed that that was 
a decrease in small businesses in Australia, 
and that reinforces what you’re saying. 
That’s quite a concern. It should be going up 
2, 3, 4%, not dropping. 

MICHAEL DWYER 

Alex? 

ALEX ERSKINE

My question is to Peter, I think. You say you 
were discussing with the ABA some statistics 
on lending to small businesses. Is that going 
to be like the US Fed’s loan officer survey 
that will tell us the change in attitude both of 
the bankers and of small business appetite 
for loans, or what is it going to be? 

PETER STRONG 

First of all, it will tell us what’s happening, 
which we don’t know at the moment, as to 
why that $1000 has gone down to $600 – 
and there are macro reasons for that – but 
we have to know exactly how many people 
are being knocked back and why and 
compare that so we can inform future policy 
and future comment. Having said that, and 
I know Steven Münchenburg is very keen 
to get a better reputation for the banks, 
because that’s his job – starting at 94%, you 
would think that could get better quite easily, 
bringing it down to 90 – and that’s one of the 
things they want to do as well, to use that 
information to say, ‘Okay, this is why people 
don’t like us, that is what is happening, and 
now we will go out and improve our image 
by giving a better service for the customer’. 
The interesting thing on that, as well, that 
we want to get up is information on different 
banks. I have been involved with the Bendigo 

Bank through their community bank and they 
have a very good community model with a 
bank manager and there are various things 
they are doing. So to compare comments 
about that bank with other banks – for 
example, Suncorp and Bank of Queensland 
– is also I think the other important thing that 
we need to gather that information. 

MICHAEL DWYER 

Thank you, Peter. Next question? 

THEO VOSNIDIS 

Theo Vosnidis, ANZ Bank. Maybe Joseph 
might want to pick this one up: what can 
banks actually do to change that allocation 
mix between housing versus commercial 
lending? 

JOSEPH HEALY 

It’s obviously a decision that individual banks 
make, but I was just reflecting on some of the 
developments that we have seen overseas. 
Last week in the UK, by way of example, 
government got the banks, the CEOs of three 
of the major banks, to sign up to specific 
targets around lending to small businesses. 
I think the figure was an increase of about 
£17 billion next year. That’s not the kind of 
policy directive that I would recommend, 
but I think the debate around the role that 
banks play in the economy today – because 
it has changed, I think without any sensible 
national debate on it – is important. Then 
what are the expectations that society, 
including small businesses, have on the 
banks? Carl mentioned the heavy reliance 
that small businesses have on banks for 
capital, because they can’t access the other 
parts of the capital market. So I think one 
does not want to be too prescriptive in this, 
other than saying it is a big issue and has 
the potential for it to be a big issue and it is 
something that should be discussed. Each 
bank obviously has its own preferences and 
competitive advantages on how it competes 



202  Australian Securities and Investments Commission | ASIC Summer School 2011

in the space, but I think rather than being too 
prescriptive about asking banks to allocate a 
specific way, we should have a debate – and 
clear expectations around the role of banks 
being made quite clear. 

SPEAKER 

My question is for Peter. I recently attended 
a small business forum held by the Minister 
for Small Business, Minister Sherry, and both 
he and you have stressed the enormous 
range and variation in small businesses and 
they have a corresponding enormous range 
and variation of issues. I just wondered 
whether you thought there was a core set of 
policies and responses that would benefit 
the majority of small businesses and, if not, 
how do you think we should prioritise the 
response to small business issues? 

PETER STRONG 

Thank you for that question. The thing that 
seems to be working on exactly that, in 
talking to agencies, the first starting point 
is, they’re just people and can they do what 
we are asking them to do and should we ask 
them? Paid parental leave is, of course, a 
thing that the measuring device would have 
said, ‘Don’t ask them,’ and that started its 
process. So that failed already. But a lot of 
the agencies we are talking to are saying, 
‘Yes, that’s right,’ because if people are 
non-compliant, it’s either because they are 
dishonest or because the paperwork is too 
hard, and most of it is a paperwork issue. So 
that’s the first starting point with anything: 
can people do it, is this a response to a 
person, and is this something that is for 
small business or for people? It seems to 
be working across a range of agencies – for 
example, Standard Business Reporting, the 
Tax Office in discussions with ASIC. You 
step back and think, ‘Good starting point 
for small business,’ and from there we move 
on. No more implementation of red tape is a 

good start, but sometimes you have to bring 
it in and I know that – not paid parental leave, 
I might add – but sometimes you can remove 
it, and the superannuation process, we can 
be removed from that, that’s not hard. So we 
need to see the agencies have that attitude 
towards it. Can I say that, in discussions with 
Michael and with the ACCC, with Michael 
D’Ascenzo, we are going to have an informal 
meeting, nothing fancy, I think lunch will be 
paid by for by ASIC, which is nice, where we 
are going to sit down at that level –

MICHAEL DWYER 

The first I’ve heard of that. 

PETER STRONG 

– and just discuss what is going on with 
small business. The reason for that in many 
ways is it’s symbolic because it says to those 
agencies, ‘Our people at commissioner level, 
at the head of the organisation, are meeting 
with small business to discuss these real 
issues,’ which has never happened before. 
I can’t think of that ever happening in any 
situation, and that’s a real start as well. So 
there’s a lot of attitudinal change that needs 
to take place. The message from the top has 
got to happen, the political will at the agency 
level has got to happen, and it is happening. 
So that’s the next one as well. We’re just 
people and we need the will coming through 
the agencies, and there are some agencies 
that don’t have that. 

MICHAEL DWYER 

Peter, a question from the floor was, what 
more could ASIC do to assist SMEs? You 
have touched on that. Perhaps, Carl, do you 
think there are some other areas where ASIC, 
as the regulator, needs to do more to assist 
SMEs? 

CARL WALSH 

I think one of the points I made was maybe 
reflecting on the burden that some regulation 
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places on the providers in the various 
professions and the costs of that, and 
then that being passed on to the SME. I’m 
thinking of the financial planning sector, not 
the accounting sector alone. I mean, 45% 
of our business is financial services, not 
accounting services. So I might postulate 
that that is something that might be 
considered, because what happens is that 
that increasing cost and increasing burden 
invariably is passed on to the SME. Then 
what happens is they find it too expensive 
and they move to a provider that is probably 
not the provider for them, because they base 
that decision merely on price or cost. So that 
would be one point I would make, and that 
could be consulted upon. 

MICHAEL DWYER 

Joseph, do you have a comment? 

JOSEPH HEALY 

I think taking a lead in ensuring that we have 
the debate that I was suggesting is one that 
we should have – around do we have the 
arrangements and the systems in place, 
institutions in place, that help our small 
businesses grow and prosper. The risk is, of 
course, each constituent looks at their own 
role in isolation and thinks narrowly. What is 
important is that one of these constituencies 
take a lead in saying, ‘This is an important 
national issue and we will take responsibility 
for getting it on the agenda and involving, 
putting together, all of the key stakeholders’. 

MICHAEL DWYER 

Thanks, Joseph. I might in fact try to 
summarise what we have said this morning. 
Clearly, it is around the recognition and 
importance of SMEs; it’s around getting a 
group of people who are at an appropriate 
level, with appropriate influence, to continue 
this debate and take forward an action plan 
for SMEs. At ASIC, we started that process, 
we have a team within ASIC now, headed by 

Brett Bassett, our Senior Executive Leader in 
that compliance and deterrence area, which 
brings together a number of groups within 
ASIC to provide a better communication 
process about what ASIC does and how 
we can better assist. The third thing you 
heard is that we want to get SMEs on the 
national agenda. There are other significant 
stakeholders out there that are keen to 
be part of this collaborative group. I met 
yesterday with Professor Michael Schaper, 
the deputy chair of the ACCC, and he and 
his team have a wealth of knowledge and 
exposure in the SME sector and are also 
very keen. So with this group here and with 
others that are willing and able, we need to 
generate the political will – I shouldn’t say 
‘generate,’ I mean foster – to keep this on 
the national agenda, and we hope that this 
morning’s session has been a small part to 
getting that forward. So thank you to each 
of our speakers for being part of today’s 
session and, more importantly, for their work 
in this sector and the preparation for today’s 
session. Thank you very much, ladies and 
gentlemen. 
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• Choice of provider
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Joseph C. Healy
NAB

“The Banker’s Perspective”

“The Banker’s Perspective”

• The vibrancy of the SME Sector is critical

• Does the system work well for SME

• Should SMEs be on the National Agenda

Summary

• Recognition of importance of SMEs

• Advisory group to “manage the special needs of 
SMEs” (a coordinated approach)

• SMEs on National Agenda
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Meet the Commission
Moderator: Peter Thompson, ABC Television and ABC Radio broadcaster
Tony D’Aloisio, Chairman, ASIC
Belinda Gibson, Deputy Chairman, ASIC
Dr Peter J. Boxall AO, Commissioner, ASIC
Michael Dwyer, Commissioner, ASIC
Greg Medcraft, Commissioner, ASIC
Shane Tregillis, Commissioner, ASIC

PETER THOMPSON 

This is the final plenary session in the 
Summer School for the 20th anniversary 
of ASIC, and we will talk about the 20th 
anniversary in just a moment. I’m Peter 
Thompson and it’s my enjoyable task to 
moderate a discussion here about key 
issues that are emerging and are likely to 
be on the agenda for 2011 and beyond and 
also give you the opportunity to Q&A the 
commissioners.

Just very briefly, I am not going to labour 
this, because I think everyone is acquainted 
with the commissioners – Tony D’Aloisio 
became chair in May 2007 for a four-year 
term. He has got, of course, extensive 
commercial and legal experience and 
has been involved in business policy and 
regulation.

Belinda Gibson, deputy chair of ASIC, joined 
ASIC as a commissioner in November 
2007. She was appointed deputy chair in 
2010. Until 2010, she had responsibility 
within the Commission for regulation of 
Australia’s capital markets, both in terms 
of market oversight and enforcement of 
integrity and transparency. She presently 
has responsibility within the Commission for 
oversight of ASIC’s Strategy and Policy Unit 
and the Chief Legal Office.

Peter Boxall joined ASIC as commissioner in 
February 2009. He was previously Secretary 

of the Department of Resources Energy and 
Tourism in the Commonwealth, following 
six years as Secretary of the Department 
of Employment and Workplace Relations 
and five years as Secretary of Finance 
and Administration within the Australian 
Government.

Michael Dwyer, joined the Commission in 
February 2009 also. Michael has extensive 
experience as a chartered accountant 
and an insolvency practitioner. At ASIC, 
Michael is responsible for regulation of 
insolvency practitioners, accountants and 
auditors through both market oversight 
and regulation, and he is a member of the 
Financial Reporting Council.

Greg Medcraft also joined ASIC as a 
commissioner in February 2009, so it was a 
rich intake month. Prior to joining ASIC, Greg 
was Chief Executive Officer and Executive 
Director at the Australian Securitisation 
Forum. He spent nearly 30 years in 
investment banking at Société Générale, in 
Australia, Asia, Europe and the Americas.

Shane Tregillis is actually back with ASIC 
after a 10-year break, where he spent much 
of that time in senior regulatory roles in 
Singapore, rejoining ASIC in May 2010. 
Shane was Deputy Managing Director 
Market Conduct of the Monetary Authority 
of Singapore, where he was responsible 
for capital market and business conduct 



208  Australian Securities and Investments Commission | ASIC Summer School 2011

regulation in Singapore. He was also 
Chairman of the Financial Education Steering 
Committee.

I have a few questions in mind to start the 
conversation, but they are really conversation 
starters, and I am going to begin with Tony. 
We have about an hour and a quarter for this 
session. It gives plenty of scope for you to 
ask your questions of the commissioners and 
take the benefit of your attendance here in 
the last couple of days with things on your 
mind, to air them and ask the people directly. 
Tony, what has come out of the Summer 
School for you? 

TONY D’ALOISIO 

In a sense, a lot of that will turn on how 
satisfied the participants are, our paying 
participants in particular, which we pay 
particular attention to each year as we set 
the program.

For us, the objectives really for the Summer 
School are twofold. I guess the first is to 
really concentrate on topics that are at the 
cutting edge, if you like, of opinion. You have 
seen from a number of the sessions over the 
two days what I mean by that – whether you 
go to corporate governance or the markets 
and the issues on disclosure yesterday 
and particularly some of this morning’s 
discussion, finishing with the SMEs – they 
are all really around very significant topics. 
That is really sort of opinion leading and 
getting a group of people together to share 
and develop ideas. The second is also to 
try and cover, particularly this year, the 
spectrum of work that ASIC does. The first 
day was around market integrity issues, 
yesterday around retail investor consumers, 
today around a substantial other part of our 
business, the registry business and the stuff 
that actually keeps the real economy and 
financial markets working through licensing 
and registration.

I think this Summer School has built on the 
success of other Summer Schools, and 
personally I have been very pleased with the 
attendance, the calibre of participation, the 
speakers, and the presentation. 

PETER THOMPSON 

When you think about the 20 years, it’s a 
landmark, and organisations often aren’t 
thought about over the long run because so 
much focus is always on the here and now. 
The shaping of this organisation, what do you 
reflect on after the 20 years of experience? 

TONY D’ALOISIO 

I think, in fact, that this Commission has 
built on what other commissioners have 
dealt with coming through, the three themes: 
around the integrity of the markets, whether 
you go right back to Tony Hartnell’s era, the 
so-called 16, down to the sorts of actions 
we take today about enforcement, market 
integrity work; the themes around retail 
investors and financial consumers; and the 
themes around the registry business. So in a 
sense, over that period what you’ve seen is 
a shaping, if you like, of those three themes 
around the very specific and focused things 
that ASIC does today. 

PETER THOMPSON 

Inevitably, the scope of work has expanded 
over those two decades. 

TONY D’ALOISIO 

Yes. 

PETER THOMPSON 

What about the quality of people you have 
around the organisation? 

TONY D’ALOISIO 

In a sense, I came from having started in 
the public service and then went into private 
enterprise and came back, so I have seen 
it over different periods. Certainly, as I said 
before, and I think I said at other Summer 
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Schools, I was pleasantly surprised with 
the quality of the organisation that I took 
over from Jeff Lucy. I think our additional 
recruitment going into the GFC and also 
recruitment through normal turnover has 
been excellent, particularly at the senior 
levels, the senior levels of the organisation. 
You saw examples of that in our presenters 
this morning. You’ve seen senior leaders 
throughout the workshops in Summer 
School. I think it should give a high degree 
of confidence that there are really quality 
people at ASIC that really take this job on 
to try and make a difference in regulation. 
I think they do, and they and their 
predecessors really deserve the credit in the 
end for what we have achieved. 

PETER THOMPSON 

Belinda, it is inevitable that a discussion of 
ASIC is going to involve enforcement, which 
is one of the areas that you oversee – major 
litigation, enforcement and the like. There 
is inevitable media talk about ASIC having 
a poor record in this regard. How do you 
respond to that? 

BELINDA GIBSON 

I would like to deal with it in two steps, Peter. 
The first is our reason for enforcement is as 
a deterrent, and we have to ask ourselves, 
are we a credible deterrent force, to use an 
English term, in the market? Do potential 
criminals not act because they fear that they 
might get caught by us and punished by the 
relevant regulators?

Every year we are very successful in stopping 
some illegal or harmful conduct, but it would 
be very foolish for us to ever think that we 
could stop all that conduct. People will 
lose money in the markets, either because 
they have been duped by somebody or 
just because they have been aggressive 
or foolish. It’s for us to try and modify 
behaviour, either by trying to train people not 

to be duped so easily, or to stop those who 
seek to take advantage of others in an illegal 
manner. Are we a good deterrent force? I 
think an overall view of the community, the 
stakeholders would say yes, we are a force 
in the community. Is there room for us to 
be a better deterrent force? Yes, that’s also 
undoubtedly so.

There’s always room for improvement, and 
as an example of what we have done from 
a standing start would be in the market 
integrity area. In early 2008, we really didn’t 
have much presence in the market integrity 
activities – market manipulation, insider 
trading, and so on. With a really concerted 
effort, with specialists over two years –

PETER THOMPSON 

So you hired people? 

BELINDA GIBSON 

No, we had hired some and we took people 
internally who had some expertise and said, 
‘You focus on this, make this your expertise 
and we’re going to go for these cases, 
they’re not too hard, they’re not on the 
backburner’, because they are the hardest 
to actually put together a case to meet a 
jury standard. The community, I think now, 
certainly from all the discussions I have, is 
very much aware we are a force, that they do 
run a risk of being caught by us, and that that 
does modify behaviour. 

PETER THOMPSON 

Can I pick up on the issue that the inevitable 
nature of the legal system is to act after the 
horse has bolted, trying to close the stable 
door. 

BELINDA GIBSON 

Yes. 

PETER THOMPSON 

And it doesn’t necessarily satisfy those who 
say, ‘Where were you when this behaviour 
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was taking place, why didn’t you see it 
happening and stop it there, before people 
were hurt?’ 

BELINDA GIBSON 

That is so, that we are an agency and we 
don’t seek to be an agency that says, ‘Every 
time someone seeks to sell a product, you 
must get approval from us’. We don’t have 
the people or, frankly, the skill set to assess 
that. So what you have to do is be active 
when something happens that goes wrong 
– Tony’s analogy that he often uses, that 
you are the ambulance that arrives at the car 
accident and looks for wrongdoing, and if 
people believe that wrongdoing –

TONY D’ALOISIO 

I’d like to be a policeman. 

BELINDA GIBSON 

I would rather be ambulance myself. Let’s 
come to the nature of litigation, and you 
look long and hard, you’re very aware that 
the courts require proof of certain items. 
Recently, we had a case that said that what 
we are put to proof on, to prove our case, 
is somewhat higher than we had thought. 
When you go to court, you only go to court 
on cases where, by and large, either side 
thinks they’ve got a good prospect of 
winning. ASIC is bound by the model litigant 
rules – we cannot put a matter to the court, 
civil or criminal, if we don’t think that there is 
some reasonable prospect of success and 
if we think that it is in the public interest to 
bring that case. Usually the public interest 
will either be–crudely put – to put a bad man 
or bad woman behind bars and take them 
out of where more harm can be done, or to 
act as a deterrent, to say that people will be 
punished if certain activities happen.

So just to come back to your first question, 
Peter, are we good litigators? Certainly, the 
media would note that we lose some cases 

and some of them are more prominent. Tony 
in his opening speech went through the 
statistics in great detail about our successes 
over many years in major matters and our 
current successes over the whole book, as it 
were. We obviously bring cases at the SME 
end of town that you have been talking about 
and otherwise, and our success rate varies, 
I think we said broadly 84% and in major 
cases 72%. 

PETER THOMPSON 

Just a final question, then. Other than the 
headline cases that appear in the papers and 
you read about and hear about, there are, 
as Tony was pointing out, numerous cases 
happening all the time, but how do you get 
the word out around behaviours in a more 
low-key fashion so that the market knows 
or the investment community knows without 
actually these things going to court? 

BELINDA GIBSON 

The financial economy stakeholders, that 
is, the corporations group, the investment 
managers group and so on, talk with our 
deterrence leaders about what their priorities 
are. They talk to the community about what 
our priorities are and what our concerns are. 
So that that dialogue tends not to be with the 
deterrence leaders – I think you sometimes 
find talking to a deterrence leader a little 
daunting. That’s why we have the much more 
spread out number of financial economy 
stakeholder leaders that we established 
in September of 2008. It’s to enable that 
market dialogue and go back, one, as to how 
successful we have been, two, about what 
conduct we are targeting. 

PETER THOMPSON 

Peter Boxall, there’s a whole range of 
things that you have been involved in the 
implementation of and they relate to current 
issues. There’s a lot of talk in Parliament, for 
example, about banking, insurance with the 
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floods and the like, credit licensing, business 
names, which is a new area that ASIC has 
taken on. What are your priorities? 

PETER BOXALL 

My experience in public sector organisations 
is the importance for continuous 
improvement. So my outlook for the rest 
of my term, which is nearly three years, is 
continuous improvement in a number of 
areas.

In banks, credit and insurance, we have had 
a lot of activity in that area recently. A lot 
of it is generated by policy initiatives and 
other election commitments of government, 
and so we have been pretty busy on things 
like mortgage exit fees and other areas. I 
expect that that is going to continue – just 
by the nature of those two industries at 
this point of time, and the political interest 
in it. In the area which we touched on this 
morning – credit – Kath mentioned an issue 
about leveraging up. We now have the 
experience of a successful implementation 
of credit licensing. The next thing will be 
surveillance of credit licensees, but we have 
this successful implementation of credit 
licensing. We now have a chance to leverage 
that up in terms of business names, which is 
a very big project. Business names is going 
to bring across a registry of about 1.8 million, 
it is essentially double the size of our registry, 
and we are well positioned to do that.

At the same time, what we have learned from 
credit we also can apply to fine-tuning the 
licensing program for the financial service 
licences, which of course is well established, 
so we can always look at opportunities for a 
continuous improvement. So I think there’s 
great scope there and I’m very proud of the 
work that has been achieved in that area and 
the IT area in terms of bringing our position 
up to speed. In IT, for example, ASIC had 
state-of-the-art IT in the early 1990s, when it 

was set up, and I think it is fair to say not a 
lot happened since. So now we have faced 
the situation over the last two, three, four 
years, of having to bring our IT up with a 
large quantum leap. What we will need to 
do is avoid that in the future so that we have 
continuous improvements year after year. It 
can be done in the public sector, it has been 
done in departments that I have managed 
before, and I’m very confident that we can do 
it here.

That, of course, leads to budget and internal 
management, and I think there we have the 
opportunity to look and see whether we 
can get better bang for the buck out of the 
money that we’re appropriated, whether 
we can actually stretch it further and get a 
better regulatory output. Again, like most 
organisations, I think there is scope there 
and that’s an area that I would like to focus 
on. Another area – I have a deterrence team 
like all the other commissioners – there is 
this perception that ASIC takes a while to 
get the investigation completed and get into 
the court system. Once you’re in the court 
system, we don’t have a lot of control over 
the time, but we do have some control over 
the amount of time between when we begin 
investigating a case and when we bring it 
into the court system, and that’s an area I 
think we can also look at, as we have done in 
the past.

PETER THOMPSON 

Michael, you have just been running the 
SME session, but within ASIC you look at 
insolvency and there’s a lot of change going 
on there. The Senate inquiry came up with 
a whole set of recommendations, which 
actually will change the game quite a lot. 

MICHAEL DWYER 

Yes, Peter, the Senate inquiry has been very 
timely for not only the insolvency profession, 
but also ASIC’s role in regulating and 
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registering liquidators. I often wonder, when 
I joined the Commission in February 2009, 
whether Tony D’Aloisio knew this Senate 
inquiry was going to happen, because I 
certainly was thrown into the deep end with 
it. I’m sure you didn’t, Tony.

It has been a really interesting time for 
ASIC in insolvency. The Senate inquiry 
was through their Economics Reference 
Committee. The group of senators sat for 
four days in four different states, took 91 
submissions from interested parties, and 
really did hear from all the parties, whether 
they were disgruntled or knowledgeable, 
about insolvency. The inquiry’s report had 
a number of criticisms of ASIC, which 
the Chairman has responded to publicly. 
While we have built up a significant team of 
insolvency resources over the last two to 
three years, the crash came on ASIC very 
quickly, the same as any other business, so 
we had to build these resources up quickly.

That has been done, but there were 
criticisms about ASIC’s ability to respond 
to complaints about its resources, about 
the statistics that we put out. The Senate 
inquiry has resulted in our forward plan 
for insolvency being quite focused. In 
fact, our forward plan was prepared and 
included in our initial submission to the 
Senate inquiry. The Senate inquiry came 
out with 17 recommendations. The first 
two of those recommendations were that 
ASIC be stripped of its powers in relation to 
corporate insolvency and that a new agency 
be established which incorporated personal 
insolvency and ITSA. The second was that 
government consider a single regime for both 
corporate and personal insolvency.

All very honourable in terms of objectives, 
but when you look at the separate 
Bankruptcy Act for personal insolvency 
and the Corporations Act for corporate 

insolvency, there is a significant job over a 
lengthy period of time to bring that together. 
ASIC’s resources for insolvency are spread 
throughout ASIC. You couldn’t pick up 
the insolvency team and put it into a new 
agency. We have significant experience 
and resources in our CLO team, in our 
M&BR team, in our deterrence teams 
around insolvency. So what we need to 
do within ASIC, and what we are doing 
through our forward plan, is increasing our 
surveillance of practitioners, looking to have 
a more see-through, transparent process 
around the enforcement side of insolvency 
practitioners and the CALDB. We are looking 
to communicate more effectively through the 
information and statistics that we present to 
the public in insolvency. 

PETER THOMPSON 

I’m going to postpone for a moment talking 
to Greg and Shane. Who would like to ask a 
question at this stage? Anyone want to start 
the questions right now? 

TONY D’ALOISIO 

Can I make a comment, just following 
on from Michael, while we are getting 
the questions? Insolvency has been an 
interesting area in terms of it coming through, 
where you have this tension between ASIC 
working with an industry that was developing 
its standards and its approach and building 
standards, and the pressure that also 
exists to take strong enforcement action for 
deterrence. You get this throughout ASIC 
and ASIC’s work – and Belinda mentioned 
it – when do you use enforcement as 
a regulatory tool and when do you use 
discussion, supervision, compliance? In the 
insolvency area, it is interesting because 
the industry had really negotiated changes 
with government and so on to probably take 
time to get standards up, but the community 
became impatient with the issues around 



Meet the Commission 213

enforcement. So ASIC has responded to 
that and not just in response to the inquiry, 
but quite before that, ASIC was already 
responding on the need to probably move 
more towards an enforcement role. Bringing 
Michael onto the Commission and adding 
additional resources to that area really 
predated the Senate inquiry, but events did 
overtake us. 

PETER THOMPSON 

Question? 

SPEAKER 

You mentioned being the ambulance at the 
bottom of the cliff. How would you say your 
resources are split between that kind of 
reactive regulatory role and a more proactive 
one, either in terms of policy or in terms of 
supervision? 

TONY D’ALOISIO 

I think when you look at our forward 
estimates and our budgets, probably from 
memory somewhere around 35 to 40% of 
our efforts do go to enforcement, and the 
balance is then split between the other 
businesses – the registry, supervisory and 
compliance. We have 14 stakeholder teams 
in the financial economy and they are roughly 
about 25 to 30 in each and they really are 
focused on forward looking, working with 
industry, trying to figure out where issues 
are going to arise. And that extends from 
things that Delia Rickard’s group does in the 
financial consumer area, Greg Kirk in credit, 
right through to the work that teams that 
report to Shane Tregillis do in supervising the 
market and working with brokers and market 
operators to improve their conduct.

So I think the split that we have there is 
essentially ASIC is a regulatory authority, 
its ability is to enforce the law and to also 
work under its mandate to work in the areas 
that I have talked about. The notion that a 

regulator in our system could actually just 
focus on stopping things from happening, 
and Joanna Bird talked about it yesterday in 
terms of the underlying risk-taking that our 
system has – I think that is just not a goer. 
The whole system is based on risk and where 
risk is taken, ultimately companies will fail. 
We have to go in and see if there has been 
wrongdoing. The example of a car accident 
is simply that you could actually go to a 
car accident and turn up as the policeman 
and find that nobody did anything wrong, 
it actually was an accident. In other words, 
bringing that back to markets, a company 
failed because the business model didn’t 
work. 

PETER THOMPSON 

Someone else? Okay, let me go on and 
pick up some questions to you, Greg. The 
Future of Financial Advice reforms and the 
Cooper Review into superannuation, they’re 
happening, providing plenty of challenges for 
you. What are they? 

GREG MEDCRAFT 

I think from a regulator point of view, the 
most important thing is to make sure that 
the policy reforms are implemented in a 
timely and an effective manner, that what 
is being implemented can be complied 
with and can be enforced, and also that we 
assist the government in making sure that 
their objectives are achieved in the reform 
process. If you actually look at the two 
reforms, firstly, if you take the FoFA reforms 
–

PETER THOMPSON 

The financial advice reforms, yes. 

GREG MEDCRAFT 

Future of Financial Advice – the key objective 
there was to try to reduce conflicts of 
interest, while not reducing access to advice 
and trying to get that balance there. So 
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that’s the objective. There has been a lot 
of discussion in this forum about the best 
interests duty – again making sure that that 
actually can work and there’s a proper safe 
harbour, for example, on that. We have had 
the discussion about the adviser charging 
regime, how that will work in the future. But 
then there are other aspects to that, such 
as where is the distinction between retail 
investors and wholesale investors, where is 
the best line between those two? There’s the 
issue of the competency of financial advisers 
and how we lift that competency. There is 
also the issue about ASIC’s power. So there 
is a whole raft of things, but I think what 
you’ve got to do is make sure that you look 
back – what was the objective of the reform – 
and shaping the way that it’s implemented in 
the future is actually quite important. 

PETER THOMPSON 

Is this really subject to negotiation, then, 
about what ASIC’s precise role is? 

GREG MEDCRAFT 

If you think about it, our role is to implement 
government policy – and in implementing 
that government policy, what we have to 
do is make sure that, first of all, within ASIC 
that we have a consistent view in terms of 
how we implement it. Secondly, in terms of 
government – and we are quite involved in 
that – is really trying to work out are there, for 
example, any real obstacles to implementing 
it, but also any unintended implications of 
what is coming through? So I think it’s quite 
important. But in terms of the challenges on 
FoFA, I think it’s quite important.

The objective of the Cooper Review 
was clearly to improve efficiency in the 
governance of the superannuation system. 
There again you’ve got a whole package. 
You’ve got My Super, which basically is 
delivering an efficient default super scheme, 
what is going to happen with the registration 

of self-managed super fund auditors is 
obviously quite important. You’ve got 
SuperStream and the implementation of 
that, and then you’ve got a governance-type 
initiative. So all of those are going to have an 
impact.

In terms of us – back to our objective of 
how we implement the reforms – one issue 
is internal governance. In both projects, we 
have a governance board, which actually 
is made up of representatives of various 
stakeholder teams. Again, back to those 
objectives, as I said, it’s just trying to 
anticipate what the issues are in terms of 
implementation and implementing in a timely 
fashion. That’s quite important. 

PETER THOMPSON 

This opens up the whole area of financial 
literacy, too, and the challenges that 
involves, like asking the question: how do 
consumers make decisions? 

GREG MEDCRAFT 

Actually, it’s quite interesting. We talked 
about financial literacy and the way people 
make decisions. You think about these 
reforms and they actually start to take into 
account the way people think, rather than 
efficient market theory. You think about the 
issue of best interests duties – in the future, 
they are going to ask advisers to actually 
look at acting in the best interests of the 
actual consumer, and that comes back to 
trying to work what the consumer really 
needs. So I think you’re actually starting to 
see thinking about behaviour of consumers 
coming out in government policy initiatives.

My Super is another good example of 
that. People disengaged with super and, 
therefore, the idea that the most logical thing 
is probably to have a very good, low-cost, 
efficient product to allow for investors who 
are really not engaged in their super. The 
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question about financial literacy, I think, one 
of the other things that came out of this was 
in our discussion on new media, in terms 
of how either business or we engage the 
people that we deal with –the US Consumer 
Protection Authority is now, for example, 
using YouTube to actually engage with 
investors on explaining issues. 

PETER THOMPSON 

How far away is that from ASIC? 

GREG MEDCRAFT 

Actually, that’s the benefit of conferences like 
this, they do go to help us, assist us in our 
thinking and shaping the future. So we have 
listened – I’m interested, I could talk to Delia. 
I think it is part of that melting pot of how you 
shape the future. Also just listening to other 
regulators from around the world and seeing 
what the latest initiatives are. But I think it is 
very clear that there needs to be more tools 
than just disclosure. I think there has to be 
recognition from business, and us, that using 
things like new media as a way of actually 
communicating with financial consumers and 
investors is absolutely important. 

PETER THOMPSON 

Shane, what changed in the 10 years you 
were away? 

SHANE TREGILLIS 

Quite a bit. When I returned to ASIC in 
March, I actually resolved not to look back 
and to treat it like a new organisation. 

PETER THOMPSON 

Did it feel like a new organisation? 

SHANE TREGILLIS 

I have largely stuck to that, but I must say, 
having seen former ASIC chairmen and 
commissioners on Monday night, my life 
flashed before me and it was quite emotional. 
So I have been reflecting –

PETER THOMPSON 

Quite emotional? 

SHANE TREGILLIS 

Quite emotional to see all those chairmen 
and people I worked with and all of those 
issues; yes, it’s part of my life really. What 
has changed? There’s a famous T-shirt that 
you can buy in the Bangkok markets that 
says, ‘Same same but different,’ and that’s 
my attitude to where we are at the moment. 
The fundamental purpose is the same, it’s 
about the confidence in the markets. That 
hasn’t changed; fundamentally that is the 
same. It is the same in the sense that, yes, 
we do build on the shoulders of all the 
people that come before us. But the harsh 
reality of life as a regulator is that, every day, 
every year, you have to prove your credibility, 
you have to re-establish the confidence of 
the public in what you do. It doesn’t matter 
what you did yesterday; it’s what you do 
today; it’s what you do tomorrow. People will 
just forget what you did yesterday, and that 
is the life of a regulator.

What is different? There are lots of things 
different, but maybe just to pick a couple 
of things, and they have been covered in 
the Summer School sessions and we have 
been reflecting on them. The first is the 
change in jurisdiction. When I left, ASIC 
was large enough 10 years ago. But credit 
is a whole new area and full credit to the 
people who have introduced the credit 
regime within ASIC. When I think about 
it, in the mid-90s, we introduced the new 
consumer responsibilities and I consider we 
underestimated the impact that was going to 
have on ASIC, and luckily we got people like 
Delia and Peter Kell to help us through that 
process. Credit now reaches out to every 
single Australian; it reaches into the Northern 
Territory, into remote communities. We have 
dealings with Centrelink. I’m a securities 
regulator, and now our responsibilities 
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extend broadly, so we deal with Centrelink 
and with community groups.

PETER THOMPSON 

Deal with Centrelink, how? 

SHANE TREGILLIS 

Just in terms of the interactions we have with 
people who get into credit problems, credit 
counselling. The range of our stakeholders 
for credit is vastly different. On the other 
hand, we have also taken over real-time 
market supervision. I don’t like to disagree 
with my chairman and deputy chair – yes, 
we do pick up the pieces – but we are now 
a real-time surveillance body and that is 
a fundamental change. We have always 
been, if you like, in the second part, we 
have left it to the exchanges, others to do 
real-time surveillance. Yes, we still refer 
matters to deterrence, but we want to do 
early intervention. If we spot a problem, Greg 
Yanco’s team needs to get in there and deal 
with it –

PETER THOMPSON 

What sort of problems do you mean when 
you refer to that? 

SHANE TREGILLIS 

If we’re seeing somebody who is trading – 
we have been talking about ‘algos’, quite 
new computer programs – we have been 
seeing sufficiently concerning things that 
have gone wrong. We don’t want to let 
that go and then investigate afterwards. 
Greg’s team has to get onto the trader, the 
participant, immediately and say, ‘Look, 
you’ve got a problem there, you’d better fix 
this now,’ and that is a real-time response. 
Yes, we might follow up and say after the 
event, ‘Okay, we will look at your internal 
controls, we will take regulatory action, you 
have to go into remediation,’ but there’s a 
need for an initial quick response.

Just to show you the spectrum of what we 
do, it’s everything from remote communities 
to real-time reactions for sophisticated 
participants, and that’s a huge challenge, 
a huge jurisdiction for us. Over the last 12 
months, what has come home to me on the 
Commission is how much we are coping 
with and how diverse our jurisdiction now 
is. I think the other difference, and it was 
covered this morning, and I must say one of 
the good things that I’m very pleased about, 
is the way in which the real economy activity 
has been repositioned as an equal partner 
with enforcement and regulation, as part of 
Tony’s restructuring. In some senses, if I go 
back to the history of ASIC , that goes back 
20 years and puts in place the Tony Hartnell 
vision for what ASIC should be. I’m sorry 
he wasn’t here for the session this morning, 
because I think he would be so impressed 
with the registry business, which was core to 
his vision 20 years ago. He wanted a central 
national register that was accessible and 
up-to-date. So to hear the work the folks in 
real economy are doing, and the momentum 
that this work has within is different. But it is 
part of the ASIC DNA, and I think incredibly 
important.

These are a couple of the internal changes. 
Externally, there have been lots of changes 
in the marketplace, but the one that struck 
me – I’ve been away for 10 years – is clearly 
the growth in funded class private litigation. 
To me, that’s a fundamental change in the 
environment in which we as a regulator 
operate and it strikes me that we’re probably 
still coming to grips with what that means 
in terms of the matters we choose to 
take action on and how we run matters. 
Typically in Australia, we have had a public 
enforcement model. We now have a mixed 
private–public enforcement model, and I 
think we are still working through what that 
actually means for us.
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PETER THOMPSON 

What are some of the things it might mean 
for ASIC? 

SHANE TREGILLIS 

I think it impacts on the cases you might 
select. You have to say, ‘Is this a matter that 
should be left to private-funded individual 
enforcement action?’ It means that when 
we are investigating, you have to anticipate 
that there could also be private litigation. So 
how you actually think about what matters 
you run, which offences you choose, what 
you do is fundamentally different, I think, 
from 10 years ago when I left, when it was 
the regulator who made the decision. Yes, 
there was some private activity around, but 
now you have this intersection of private 
enforcement and public enforcement models 
and I think we’re still working through what 
that actually means. I haven’t worked out in 
my own mind what the full implications are 
for ASIC.

PETER THOMPSON 

Just a final one before opening it up to 
questions again: post-GFC, what are the 
challenges? 

SHANE TREGILLIS 

The role of a commissioner over the last few 
years has been dominated by GFC issues. 
If you look going forward, we will continue 
to be dominated by GFC issues for some 
time yet. All the major investigations and 
matters in the courts are all GFC matters. In 
Greg’s area, the financial advice reforms are 
GFC responses, so we’ve got a huge reform 
agenda arising from GFC-related issues. 
To me, the challenge is we can’t afford 
just to look over our shoulder. We have to 
create a bit of space to say, ‘Okay, in terms 
of what we do in our different segments of 
our ASIC responsibilities, how do we need 
to reposition ourselves slightly into a post-
GFC world?’ I think we will have to have 

debates about, ‘Does that mean more active 
intervention?’ We have new powers in the 
financial services area which allow us to 
potentially take action a bit earlier. We will 
have to figure out how to use those powers. 
We will have to figure out how to spot a few 
problems a bit earlier. I think we will have to 
decide what types of approaches we take 
to cases, so that they don’t get dragged out 
in the courts for a long time. I think these 
are real challenges going forward, but our 
agenda over the next two years at a time 
when our resources will continue to be very 
much caught up in GFC-type issues.

PETER THOMPSON 

Questions? 

SPEAKER 

There is currently a consultation paper out 
looking at a scoping study for a national 
not-for-profit regulator, and there have been 
a number of inquiries over a decade or more 
about the not-for-profit sector. And two 
proposals that are put forward is that it’s 
either ASIC or the ATO to be that national 
not-for-profit regulator, in the short term at 
least, with possibly a hoped-for dedicated 
national regulator in the long term. The 
sector itself has consistently said it prefers 
ASIC, it doesn’t think that the ATO is the 
correct regulator. But all of the talk is about 
financial economy, financial markets, market 
integrity, financial consumers and investors, 
which has always been ASIC’s remit, and as 
a national not-for-profit regulator, it would be 
very much an educational role as much as 
of an enforcement role. It would be a huge 
shift and change for ASIC. Really, I guess for 
Tony D’Aloisio: do you have any comment on 
what that might mean for a body like ASIC 
perhaps to take on such a different role, if 
that proceeds? 

TONY D’ALOISIO

I think certainly the issue around not-for-
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profit and the issues of concern that were 
subject to the Productivity Commission 
report – and the studies that have been 
done are issues of concern, and I think 
government policy is addressing them. The 
more specific issue of your question, whether 
that should come to ASIC or some other 
body, clearly that is a matter for government 
at the end of the day. I think when you look 
at our remit and what we have, we do have a 
lot of things on, and the question of a further 
expansion, I think Shane gave a tremendous 
summary of just what the span of that is. I 
think it is an issue about whether we would 
be adequately resourced to do that and 
whether we would be the right body. But in 
the end, this is a decision for government. At 
the heart of it is an issue that the community 
feels needs to be addressed to assist not-
for-profit. That’s fine, but really the rest of 
it I have to leave to government. If we were 
given it, like all other jobs that we do, we 
will do them well, as we have with credit or 
transfer of market supervision. Once you are 
given that role, you have to do your best to 
implement it, and we would do that. But the 
basic decision does remain with government. 

PETER THOMPSON 

Someone else? 

SPEAKER 

Just one question about contracts for 
difference (CFD) providers. In the past, they 
were able to sort of step outside the system 
– say, for instance, the Sonrays and others, 
CMC Markets – could move away from the 
regulatory regime of the ASX at that time, 
outside the system. Now with ASIC taking 
over complete control of markets generally, 
will that make it more impossible for any 
firms to step outside the regulatory regime? 

GREG MEDCRAFT 

The issue with CFDs is that they were 
already regulated by ASIC and the providers 

are already regulated by ASIC, except you 
have exchange-listed ones there or even 
your unlisted CFD operators. What our major 
concern has been is that people who are 
investing in CFDs understand the product 
that they are investing in and also the entity 
that they are actually taking a bet with, 
they actually understand the counterparty 
risks; and that has been the major focus of 
our thrust on CFDs. What we have actually 
indicated, both in our initial report on the 
market but also in the guidance in terms of 
future disclosure and in terms of investor 
education, is that we have sent a message 
to the CFD providers and said, ‘Look, you 
need to improve your act’. The feedback that 
we have been getting is that a lot of people 
are buying them who have no idea the sort 
of risk they are taking. That has really been 
the thrust of our initiatives on CFDs, as a 
product, because when you think about 
the risk that is being taken there, it’s quite 
concerning. That’s the objective. Shane, do 
you have any comment? 

SHANE TREGILLIS 

Not so much about CFDs, but we now 
have taken over responsibility for market 
participant supervision and that does include 
indirect market participants, at least in 
relation to their trading on the market and 
Greg Yanco’s team already have a program 
where we are starting to look at that. ASX did 
some work in that area and we are picking 
that up. Currently our market integrity rules 
apply to direct market participants. As part 
of the consultation on market competition, 
we have asked a number of questions about 
whether that regime should be extended to 
a range of other participants, which includes 
indirect market participants and some 
managers. We are doing so in conjunction 
with Treasury because this would require 
legislative reform. We can’t just do this 
through our market integrity rules, but we are 
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asking that question because it is an issue 
that gets raised with us quite a lot, about 
how these rules apply across the board. 
Currently, there is supervision happening 
and there is consultation about should we 
extend further the market integrity rules to 
indirect market participants? But as that’s a 
legislative issue, we are working quite closely 
with Treasury on that and ultimately that 
would be a policy decision for government. 
But we have asked those questions.

SPEAKER 

Our legislators seem to follow what’s 
happening in the US a lot in terms of 
regulations brought in. Even in America, 
where they seem to allow any sort of 
product, they have banned contracts 
for difference for retail investors. Is that 
something that has been considered? 

GREG MEDCRAFT 

In fact, in the United States, they are actually 
not banned. The situation is that they can 
only be offered to accredited investors, I 
think is the issue, and then you’ve got to 
satisfy that you are an accredited investor. 
So they are actually not banned, but the 
combination of only offering to accredited 
investors, and also the fact that advisers are 
quite concerned, in terms of their duty of 
care, to make sure that they are only offered 
to the appropriate party. My understanding is 
that actually tends to result in them not being 
offered that widely. So in answer to your 
question, I think there’s a clarification there.

Secondly, as I said earlier, the issue of 
banning them is an issue for government. 
What we are trying to do is to really put it out 
to the industry that they need to make sure 
that the investors who invest in them really 
understand the risks that are behind them. 
Also, the way in which they market them, 
that’s part of it: advertising them in prime 
time television probably isn’t the appropriate 

venue to be advertising them if they are 
a very complex product, for example. So 
that’s really the thrust of our approach at the 
present time. 

In fact, what we are saying in 
communications that we have put out 
there, that these are really for sophisticated 
investors. So the issue is we are giving 
investors our guidance. In America, it’s 
actually legislated that it can only be to that 
group, which is a defined group. 

SPEAKER 

Thank you for the discussion about the dual 
role of ASIC with respect to enforcement as 
well as to getting in early and dealing with 
that, and surveillance activities that have 
been undertaken by ASIC. It would be useful 
to get a bit of a handle on whether you see 
the current arrangements for surveillance 
will be altering over time and also whether it 
would be possible, just in the same way that 
relief applications and the reasons behind 
them are published anonymously and are 
welcomed by the compliance community, 
whether there could be some other 
arrangement whereby findings that could 
be of a wider interest from a compliance 
arrangement could perhaps be also similarly 
articulated to keep us up to date and 
knowing what the story is and being able to 
avoid potential pitfalls? 

TONY D’ALOISIO 

I’ll ask Belinda to comment on the relief and 
Greg to comment on the surveillance part 
of your question. That enables me to avoid 
having to answer it. 

BELINDA GIBSON 

I might be more speaking to Greg’s area, too. 
One of the discussions we had on Monday 
afternoon was about coercive powers, and 
there was very much a feeling in the meeting 
that where we have undertaken surveillance 
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exercises with extensive notices across 
the industry, that there is a desire for better 
dialogue about the outcome of that type of a 
surveillance activity. What I said there and we 
feel is that there is room for more dialogue.

It’s the same for financial economy 
stakeholders, that there is a greater 
desire for collective feedback, but also an 
understanding that if you have given me 
information in confidence about your private 
business, which does in many instances 
underlie your business model, that that is 
not going to be told to your competitors. So 
that’s a battle we have. It’s a bit of a battle 
we have with the relief applications. I think 
we issued our last sum-up just a few months 
ago in the corporations area. We do need to 
work more on that sort of dialogue.

I think you know in the accounting area, each 
year the accountants and auditors group 
says up-front, ‘These are the things we are 
looking at in the accounts that are coming 
out,’ and there’s a report at the end of the six 
months saying, ‘We have looked at them and 
this is the wrap-up of the areas of concern’. 
That sort of thing, which runs to a few pages 
but is not capable of saying, ‘That looks like 
it’s company XYZ,’ is something I think we 
can build on across all our groups. It’s more 
foreshadowing up-front what we are looking 
at and some better review, which I think 
is all you’re asking for, and it came out on 
Monday, too. That comment was, it would be 
welcomed. All right, we’ve got that message 
loud and clear and we will be working on 
that, thank you. 

GREG MEDCRAFT 

In terms of surveillance, probably many 
people know one of the things that I have 
been very keen on is risk-based surveillance, 
which is really using the international 
standards approach (31000), on how you 
approach looking at surveillance, and 

we have implemented that across a lot 
of the areas of ASIC. What that means is 
that it’s a dynamic process: you evaluate 
the population that you are regulating on 
a constant basis and you need to fine-
tune where you think the risks are in that 
population. With reference to your point, 
obviously that will change over time because 
risks will change over time. But I think it’s 
actually a very good process because it 
basically says, ‘Here’s your risks, they’re 
prioritised, this is the resource available to 
actually look at that population and therefore 
this is what we’re going to be looking at’. So 
it is dynamic.

I actually agree with Belinda, and we have 
been trying across a number of these areas – 
once the surveillance plan is established for 
the year – to actually try and communicate 
to the various stakeholder groups what we 
are going to focus on for the coming year so 
that there are no surprises. That is certainly 
something that we have been trying to do 
and I think we probably need to do more 
of that. Having been previously an industry 
head, I would rather actually know what is 
coming so that there’s not the unexpected. 
Also, I do agree with Belinda, I think when 
you have done these surveillances, it’s 
actually important, either individually or as a 
group, to communicate the results, because 
a lot of the time what you’re trying to do is 
trying to change behaviour. So, hopefully, 
that answers your question. 

JOANNA BIRD

I listened to the panel session, the first one 
on Monday morning, where we were told by 
non-executive directors about the value they 
added to their boards and I couldn’t help but 
wonder whether you, as essentially a full-
time executive board, wished that you had 
the benefit of non-executive directors, much 
like comparable overseas regulators such 
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as the Hong Kong Securities and Futures 
Commission and the FSA? 

PETER THOMPSON 

Interesting question. 

TONY D’ALOISIO 

It is an interesting question in the sense that 
obviously different regulators have different 
models. The New Zealand model, until 
recently, was one full-time chairman and then 
part-time commissioners drawn from the 
industry. The ACCC has a similar model, with 
full-time and part-time. ASIC has this model. 
I think these are things that government 
and ASIC need to review from time to time. 
Currently where we are, the workload and 
the responsibilities that ASIC has, having 
now seen it as chairman for a number of 
years and have driven the expansion of the 
Commission, I certainly believe that this is 
the model that we need at the moment. But 
I think you’ve got to be quite flexible about 
these things and really if it’s considered 
that a part-time, bigger board getting skills 
from other areas is going to add value, then 
you would use it. I think where we have 
supplemented the full-time Commission has 
been with a number of initiatives of staying 
close to the market. So we have an External 
Advisory Panel that is drawn from business 
and consumer groups, we have regional 
liaison meetings that draw the regional input, 
and a number of other stakeholders and a lot 
of other industry groups, consumer groups, 
to get input. So that wealth, that value that 
can come from the broader community, 
we do tap into, in addition to running our 
model in this way. I think you’re quite right, 
other models can also work and these are 
decisions that people need to take from time 
to time. 

PETER THOMPSON 

There’s one other question over this side that 
I saw. 

SPEAKER 

I know ASIC has been active with IOSCO, 
the International Organization of Securities 
Commissions, and I was interested in 
whether there are particular priority areas 
where ASIC might be going to act and learn 
from its international counterparts. Whether 
they were areas like benchmarking, which 
got mentioned in one of the sessions, or 
learning lessons from the GFC in terms of 
making recommendations to governments 
about regulator change, or cross-
jurisdictional coordination of regulation. Are 
there any particular areas in the international 
domain of either learning or coordination that 
ASIC thinks is going to require attention over 
the next few years? 

TONY D’ALOISIO 

I think it’s a good question. One of the things 
that ASIC has done well over the years is 
that it has remained very well connected with 
what has been happening internationally. 
Certainly when I first became chairman, I 
was impressed with the standing that ASIC 
had in IOSCO, in the technical committee, 
the executive committee and in a number of 
other international bodies. I think what we 
did throughout our response to the GFC is 
we coordinated and inputted our responses 
with the work that IOSCO was doing, the 
work that the SEC and the FSA were doing 
overseas. So if you take the example of 
our response to credit-rating agencies, if 
you take our response to short selling, they 
were really responses that took into account 
similar developments and the work that was 
done by IOSCO on those issues that was 
shared through the securities agencies.

At the moment, IOSCO has hedge funds 
on its agenda. It has the very important 
looming issue in relation to derivatives and 
credit default swaps and a number of other 
products that internationally are being driven 
more to being centrally cleared in terms of 
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counterparty risk and disclosed and traded 
on exchanges. The implications of those 
sorts of reforms for a country like Australia 
are quite significant. So IOSCO has on its 
agenda this difference that Greg mentioned 
between wholesale and retail investors, it 
has a number of point-of-disclosure issues 
on its agenda. Our role is really to work very 
closely and be involved in the work that 
IOSCO does. We are very fortunate also that 
the Secretary General of IOSCO is of course 
Greg Tanzer, who many of you will remember 
from previous Summer Schools as head of 
our Consumer Affairs Division in those days. 
So the connection between us and IOSCO 
is made all the easier because Greg knows 
us and we know him very well. So it’s a very 
strong relationship, it’s a relationship that is 
adding value to our decision making, and I 
think will continue to do so in the future. 

PETER THOMPSON 

Is there a final question or two? 

SPEAKER 

Accepting Tony’s earlier comment that scope 
and coverage is a matter for government, 
can I ask the panel whether there are areas 
that immensely frustrate them not having 
coverage of at the moment? 

TONY D’ALOISIO 

No. 

BELINDA GIBSON 

No, got plenty, thanks. 

TONY D’ALOISIO 

Are there areas you’re thinking of? 

PETER THOMPSON 

I think that was the shortest question and 
answer. 

CHALEE CHANTANAYINGYONG

Not a question exactly, but rather 
a comment. My name is Chalee 

Chantanayingyong, I’m from the Securities 
Commission in Thailand. I have been working 
with my regulators, my commission, for 
almost 20 years, so I know ASIC quite well. 
I don’t know how Australian people feel 
about your regulator, ASIC, but I want to let 
you know that, by working with ASIC during 
the past 20 years, what hasn’t changed – I 
know people talk about what has been 
changing in the past 10 or 20 years – but 
what hasn’t changed is that the role of ASIC 
among other regulators in this region, either 
in the IOSCO forum, international forum, I 
think they have been doing quite a great job. 
When we regulators meet, we exchange our 
experiences, our ideas, what has been done 
in other countries, and I want to let you know 
that many other regulators in the region look 
up to ASIC – to what they have been doing, 
what they have been accomplishing – and 
we learn quite a lot from them. So whatever 
you are feeling about ASIC, as are other 
regulators in the region, I think you should be 
proud of them, they have been doing quite a 
great job. 

TONY D’ALOISIO 

Thank you. 

PETER THOMPSON 

It was the obvious note to finish on, but 
this gentleman over here has been patiently 
waiting, so I will let you ask the last question. 

SPEAKER 

There has been a focus on who the 
consumer is over the last few days. I was 
wondering, does the panel think the present 
discussion on the definition of consumer 
for FoFA purposes might be a good chance 
to try and harmonise that definition across 
financial services, credit, ASIC Act and the 
renamed Trade Practices Act, to make it 
easier for the industry to comply? 
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TONY D’ALOISIO 

I can understand, it’s a very good point, 
and where you can harmonise definitions 
and have similar definitions across not 
only federal legislation but state legislation. 
We discussed on Monday in a different 
context why we couldn’t have one set of 
duties on directors, for example, so the 
benefits that you could see from that are 
there. The difficulty is that so much of our 
legislation, and the way that it is negotiated 
and compromised in the system that we 
have, will inevitably lead to exactly that, 
to compromises being made, and it’s very 
difficult. I think the concerns around what 
a financial consumer is for credit and what 
a consumer is for trade practices, it will 
be difficult to maintain because the basic 
objectives of those laws aren’t always 
consistent. So I think it’s a desirable end, but 
from my point of view, I think it’s a practical 
thing that you just have to live with as a 
regulator. But it’s an open issue, there isn’t 
a Commission view on it. If others want to 
express a view, they can disagree. 

BELINDA GIBSON 

There are a lot of things that could be tidied 
in the legislative regime over time, but it’s 
very much a policy question and a resource 
question, as the tidying goes on. 

PETER THOMPSON 

Let’s wind it up there. Thank you to the 
commissioners, thank for your questions. 
Tony, do you want to make some closing 
comments. 

TONY D’ALOISIO 

Thank you. When I opened the Summer 
School, I asked you to turn to page 79 of 
your program, and I would ask you to do that 
again. Can I first thank you all for coming to 
the Summer School. As I said in my opening 
comments in this session, from our point 
of view, it has met our expectations. We 
sincerely hope that it has met yours.

To our international visitors, we particularly 
thank you for coming, and Chalee, 
particularly thank you for your last comment, 
which we will make sure is pre-recorded 
and sent out. Thank you to those that have 
come from a long way, whether it’s interstate 
or internationally, to be here. Thank you to 
our presenters and our panellists and all our 
speakers and our moderators, the former 
chairmen and commissioners who attended 
Monday night and made the Monday night 
event such an important event for ASIC, for 
its staff – some of the celebrations for the 
20 years will continue in the offices over 
the coming week. Importantly, we wish you 
well on your return trips. In closing, there is 
a group that has made all this possible and 
that of course is our Summer School team, 
headed by John, Wayne, Louise, Chloe, 
Cheryl, Sonia, Jackie, Dinh – the hard work 
they and other members of the team have 
put in to make this successful. Our graduates 
have been here – Julie, Ryan, James, Phillip 
– thanks for all their help, and our registration 
with Margaret and Julie. So thank you to all 
of them and to the Hilton and the audiovisual, 
all the people that have really assisted to 
make this a great event. So please join with 
me in sincerely thanking all of them. Let me 
close at that point, wish you well, and we 
hope to see you all at next year’s Summer 
School, in which we will try and break this 
year’s record. Thank you.
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Belinda Gibson, Deputy Chairman, ASIC
Belinda Gibson joined ASIC as a Commissioner on  
5 November 2007. She was appointed Deputy Chairman in  
May 2010.

Until 2010 she had responsibility within the Commission for 
regulation of Australia’s capital markets, both in terms of market 
oversight and enforcement of the integrity and transparency  
laws. She led the team responsible for the transfer of market 
supervision from the Australian Securities Exchange (ASX) to ASIC  
in August 2010.

She presently has responsibility within the Commission for oversight of ASIC’s Strategy and 
Policy unit and the Chief Legal Office. She oversees the regulation of companies through the 
Corporations and Emerging Mining and Resources stakeholder teams and a new stakeholder 
team focused on corporate governance issues.

Prior to her appointment, Belinda was a Partner at Mallesons Stephen Jaques where she 
specialised in transactional advice and in corporate and securities law. Belinda has managerial 
experience through her role as Partner in Charge of the Sydney office of Mallesons from 2000 
to 2003. Through her practice she has extensive knowledge of corporate governance and 
accounting practices in Australia. 

Belinda was also a Director of Air Services Australia from 2001 to 2004, and a charitable body, 
the Sir Robert Menzies Memorial Foundation, from 1990 to 2007.

Tony D’Aloisio, Chairman, ASIC
Tony D’Aloisio became ASIC Chairman on 13 May 2007 for a  
four-year term. He held the position of ASIC Commissioner 
between 22 November 2006 and 13 May 2007. 

Tony has extensive commercial and legal experience and has been 
involved in business policy and regulation. 

From 2004 to 2006, he was Managing Director and Chief Executive 
Officer at the Australian Stock Exchange. Before this, he was Chief 
Executive Partner at Mallesons Stephen Jaques from 1992 to 2004. Tony joined Mallesons in 
1977 where he practised as a commercial lawyer until taking up his role as Chief Executive 
Partner. 

As ASIC Chairman, Tony has been an active member of the International Organization of 
Securities Commissions (IOSCO) Technical Committee and the IOSCO Executive Committee 
(since 2007), including co-chairing its Task Force on Unregulated Financial Markets and 
Products. He is the Chair of the international Joint Forum, which is made up of senior bank, 
insurance and securities supervisors representing IOSCO, the Basel Committee on Banking 
Supervision and the International Association of Insurance Supervisors. 

Prior to joining ASIC, Tony held a number of directorships and was on the Board of Taxation 
from 2002 to 2004.
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Michael Dwyer, Commissioner, ASIC
Michael Dwyer joined ASIC as a Commissioner on  
16 February 2009. 

Michael has extensive experience as a chartered accountant and 
an insolvency practitioner, including a term as National President of 
the Insolvency Practitioners Association of Australia from 2002 to 
2004. He held positions as the National Chairman of the Business 
Recovery Group at Horwath (now BDO) and as Partner in Charge 
of Corporate Recovery Practice at KPMG in Adelaide. Michael also 
has strong international knowledge and experience in financial and operational restructuring.

At ASIC, Michael is responsible for regulation of insolvency practitioners, accountants and 
auditors, through both market oversight and regulation. He is a member of the Financial 
Reporting Council, the Australian Government body responsible for oversight of accounting 
and auditing standards.

Dr Peter J. Boxall AO, Commissioner, ASIC
Dr Peter J. Boxall joined ASIC as a Commissioner on  
2 February 2009. 

Peter was previously Secretary of the Department of Resources, 
Energy and Tourism, following six years as Secretary of the 
Department of Employment and Workplace Relations and five years 
as Secretary of Finance and Administration with the Australian 
Government. 

He is an economist, with a doctorate from the University of Chicago. 

Peter commenced his career with the Reserve Bank of Australia (RBA), then spent seven 
years at the International Monetary Fund (IMF) in the United States, followed by graduate 
studies at the University of Chicago and a graduate fellowship at The Brookings Institution. 

On returning to Australia in 1986, Peter joined the Department of Treasury. He was Senior 
Economic Adviser to the Leader and Deputy Leader of the Opposition in the late 1980s and 
early 1990s. He was Secretary of the Department of Treasury and Finance in South Australia, 
then Principal Adviser to the Treasurer, the Hon Peter Costello MP.

In 2007, Peter was made an Officer of the Order of Australia (AO) for services to economic 
and financial policy development and reform in the areas of accrual budgeting, taxation and 
workplace relations.
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Shane Tregillis, Commissioner, ASIC
Shane Tregillis joined ASIC as a Commissioner on 7 May 2010. 

Shane has over 20 years experience in senior regulatory roles in 
Australia and Singapore. 

Prior to his appointment, Shane was Deputy Managing Director  
(Market Conduct) of the Monetary Authority of Singapore (MAS),  
where he was responsible for capital market and business conduct 
regulation in Singapore. He was also Chair of the Financial 
Education Steering Committee. 

Before joining MAS in November 2001, Shane was Executive Director, Policy and Markets 
Regulation and a member of the National Executive Committee at ASIC. In this position he 
was responsible for regulatory policy, corporate finance (fundraising and takeovers) and 
markets regulation. He held senior executive positions at ASIC and its predecessors, with a 
wide range of regulatory and management responsibilities covering major market and clearing 
and settlement reforms, transition from the Australian Securities Commission (ASC) to ASIC, 
and implementation of the managed investments regime. 

Shane has been actively engaged in international and regulatory developments, including as  
Co-Chair of the IOSCO–CPSS Joint Task Force on securities settlement systems.

Greg Medcraft, Commissioner, ASIC
Greg Medcraft joined ASIC as a Commissioner on 2 February 2009. 

Prior to joining ASIC, Greg was Chief Executive Officer and 
Executive Director at the Australian Securitisation Forum (ASF). 

He spent nearly 30 years in investment banking at Société Générale 
(SG) in Australia, Asia, Europe and the Americas, where he became  
the Managing Director and Global Head of Securitization based in  
New York. Prior to his roles at SG, Greg was a chartered 
accountant at KPMG. 

In 2002, Greg co-founded the American Securitization Forum and was its Chairman from 2005 
until 2007, when he returned to Australia. 

Greg has been a director on the boards of various fund management companies both in 
Australia and overseas. 

He has also been actively involved in the community, including as former Mayor of Woollahra 
(NSW) and Box Hill (Vic.), former Director and Deputy Chairman of KU Children’s Services Pty 
Ltd and Director of the American Australian Association (AAA).
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Professor Bob Baxt, Partner, Freehills; Professorial 
Associate, The University of Melbourne; Honorary 
Professor	of	Law,	Griffith	University,	Queensland
Professor Bob Baxt has held a number of roles in his extensive 
legal career. He was Dean of Monash Law School from 1980 
to 1988, and is a prolific author in the fields of corporate law 
and competition law (among others). He was Chairman of the 
Trade Practices Commission (the predecessor of the Australian 
Competition and Consumer Commission) for almost four years 
from 1988 to 1991. He is currently a Partner of Freehills. He has also been a partner in another 
major national law firm. 

While an academic, Bob helped Thomson Reuters establish the Company and Securities Law 
Journal, now in its 29th year, the Australian Business Law Review and the Journal of Banking 
and Finance Law. He has been Chairman of the Law Committee of the Australian Institute 
of Company Directors since 1993. He has also served as a consultant for the Australian Law 
Reform Commission on two major references. He continues to write and comment in the area 
of corporate law, as well as competition law.  

He has been asked to advise governments at both federal and state levels on a range of 
issues.

Bob was honoured in the Queen’s Birthday Honours Awards in 2003 by being awarded an 
Order of Australia for services to the law, and has been awarded the Centenary Medal. He is 
also a Professorial Fellow of the University of Melbourne. In 2010, the University of Melbourne 
established the Baxt Lectures in Competition Law in recognition of his contribution to this 
field.

Associate Professor Joanna Bird, Ross Parsons Centre of 
Commercial Corporate and Taxation Law, Faculty of Law,  
The University of Sydney
Joanna Bird is an Associate Professor in the Faculty of Law at the 
University of Sydney. She teaches and researches in the area of 
financial services regulation and regulatory theory and practice. 
She is particularly interested in regulatory mechanisms used to 
protect retail investors in financial products.

Prior to joining the Faculty of Law in 2010, Joanna worked at ASIC, 
where she was Head of Strategic Policy, the area of ASIC responsible for major policy and 
law reform projects. At ASIC Joanna worked on projects as diverse as financial markets 
regulation, cross-border financial services, reform of auditor regulation, training of financial 
services providers, and enforcement law reform.

Before joining ASIC in 2001, Joanna was a lecturer at the Faculty of Law, University of 
Sydney.  
She has also worked as a solicitor in private legal practice in litigation, banking and finance. 
Joanna holds a Bachelor of Arts and Bachelor of Laws (University Medal and First Class 
Honours) from the University of Sydney and a Bachelor of Civil Laws (First Class Honours) 
from the University of Oxford. 
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John	Brogden,	Chief	Executive	Officer,	Financial	
Services Council
John Brogden is the CEO of the Financial Services Council, the 
peak body representing Australia’s $1.4 trillion retail and wholesale 
funds management, superannuation, life insurance and financial 
advisory network industries. The Financial Services Council 
has over 135 members. John is on the Board of Sydney Ports 
Corporation and a National Board Member of Lifeline Australia.

In August 2006, John was appointed CEO of health insurer 
Manchester Unity, which he successfully merged with HCF in December 2008. From 2006 to 
2009, John was the Chairman of Abacus Australian Mutuals, the body representing Australia’s 
credit unions and building societies. 

From 1996 to 2005, John was the Member for Pittwater in the New South Wales Parliament.  
In 2002, on his 33rd birthday, John was elected Leader of the Opposition — the youngest 
person ever to hold the role.

John is the Chairman of the Furlough House retirement village committee and on the Advisory 
Committee to the Faculty of Arts and Social Sciences at the University of Technology, 
Sydney. He is the Patron of Lifeline in New South Wales, Sailability Pittwater, Bilgola Surf 
Lifesaving Club and Avalon Beach Surf Lifesaving Club. He holds a Master of Public Affairs 
from the University of Sydney.

Paul Clitheroe AM, Chairman, Financial Literacy Board;  
Executive Director, ipac securities
Paul Clitheroe is a Director of ipac securities, a company he 
founded in 1983 with four partners. ipac manages more than $13 
billion for clients. Paul is a leading media commentator on financial 
issues. His books have sold over 600,000 copies. Paul hosted the 
Money Program on Channel 9 from 1993 to 2002 and Money for 
Jam in 2009. He also hosts the Money Show, which runs nationally 
on radio.

In February 2004, the Australian Government appointed Paul as Chairman of the Financial 
Literacy Foundation. This foundation has established a national strategy to improve the 
financial skills of all Australians and is now implementing this strategy in schools and 
the workplace. Over one million people have visited the Understanding Money website 
or requested a hard copy of the Understanding Money workbook. In 2008, the Rudd 
Government announced the transfer of financial literacy to ASIC. In 2010, Paul was 
reappointed as Chairman of the Financial Literacy Board for a further three years.

He is also Chairman of Money magazine, Chairman of the youth anti-drink driving body RADD,  
a Council Member of Philanthropy Australia and Chairman of the Australian String Quartet.

In 2008, Paul was appointed a Member of the Order of Australia (AM) in the Queen’s Birthday 
Honours for service to the financial sector and the community through the promotion of 
financial literacy.
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Professor Carole Comerton-Forde, Professor of Finance, 
Australian National University
Professor Carole Comerton-Forde is Professor of Finance at the 
Australian National University. Carole’s research is in the area 
of market microstructure, with a focus on market liquidity and 
competition between markets. Her work has been published in 
leading academic journals, including the Journal of Finance and the 
Journal of Financial and Quantitative Analysis.

Carole has previously been a Visiting Economist at the New York 
Stock Exchange, a Visiting Associate Professor at the Stern School of Business at New York 
University, and an Associate Professor at the University of Sydney. She has also been a 
consultant for a number of stock exchanges and market regulators around the world. She has 
recently been working with ASIC on its market structure consultation and the development of 
the new regulatory framework to facilitate competition in Australia.

Carole received her Bachelor of Commerce with First Class Honours in Finance and her PhD 
in Finance from the University of Sydney.

Quentin Digby, Partner, Freehills
Quentin Digby is a Partner in the Freehills’ Head Office Advisory 
Team which focuses on corporate governance and Board related 
issues in respect of ASX listed companies. While lacking the full 
extent of Bob Baxt’s many decades of experience he has certainly 
acted as a Board adviser for the 20 years covered by Bob’s 
paper and he admits to the ignominy of recently describing the 
Companies (Acquisitions of Shares) Act 1980, as a ‘relatively recent 
corporate law reform’. 

In recent years Quentin has been heavily involved in advising Boards in relation to the 
particular issues and director considerations involved in change of control situations and 
in dealing with periods of financial stress (perhaps not surprisingly during the GFC). He has 
observed first hand the line of questioning and concerns of the directors involved and the 
reliance they must place on the executive management team and external advisers. He has 
also observed the changing approach of Boards to the issue of executive remuneration and 
to the imperatives of continuous disclosure as a result of various external pressures and 
developments.
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Duncan Fairweather, Executive Director,  
Australian Financial Markets Association
Duncan Fairweather heads the Australian Financial Markets  
Association (AFMA), with 146 members, including Australian and  
foreign investment banks, securities brokers, treasury corporations,  
energy traders and other participants in the wholesale financial markets.

AFMA’s key roles are to:

•  consult with government policy departments and regulatory  
agencies on the development and regulation of financial markets in Australia; 

• manage the over-the-counter (OTC) financial markets through agreed market conventions;

• provide standard documentation for OTC transactions;

• provide training and accreditation for professionals engaged in the financial markets;

•  produce daily reference rates for the OTC markets, including the daily bank bill swap 
(BBSW) reference rate; and

• represent the Australian wholesale financial markets in international industry forums.

AFMA deals with policy issues that affect the wholesale markets, including taxation, prudential 
regulation, financial markets regulation, markets development, competition law, anti-money 
laundering, human resources and many other issues. 

Duncan was previously an ABC journalist and has 30 years experience in public policy and 
government relations in banking, property and other industries.

Dr Paul Harrison, Deakin Graduate School of Business,  
Deakin University
Dr Paul Harrison is an academic, researcher, blogger and filmmaker. 

Paul has a PhD in consumer behaviour, teaches consumer 
behaviour and marketing in the Master of Business Administration 
program at the Deakin Graduate School of Business, and is a 
founding member of Deakin University’s Centre for Sustainable and 
Responsible Organisations. 

Paul’s research is focused on emotional and rational behaviour, and how our biology and the 
environment interact to influence the way we make decisions. He also conducts research 
around the philosophy of marketing — particularly the way that marketing interacts with the 
rest of the world (outside of the business paradigm). His works have been published in the 
International Journal of Consumer Studies, the Journal of Product and Brand Management, 
Consumption, Markets and Culture, and Marketing Science. 

Paul is a Board Member and Immediate Past Chair of the Asylum Seeker Resource Centre, a 
Council Member of the Telecommunications Industry Ombudsman, and is on the consumer 
advisory committee of the Australian Communications Consumer Action Network. 

He also consults to a range of organisations around consumer decision-making, including 
Nestlé, the Department of Environment and Heritage, Phillip Island Nature Parks, and Libraries 
Victoria. His short film, Shutting the Gates, which examines the psychology of the sales 
process, was voted as one of Australia’s Top 100 Short Films in 2010, and has been screened 
at festivals and events in Australia, the United Kingdom and Europe. He regularly appears in 
the media discussing consumer issues, and writes opposite the editorial page (op. eds.) for a 
range of newspapers and online sites, including his own blog, tribalinsight.



Profiles | Speakers, Panellists, Moderators  233

Joseph Healy, Group Executive Business Banking,  
National Australia Bank
Joseph Healy is responsible for National Australia Bank’s (NAB) 
relationships with small, mid-sized and large corporate clients in 
Australia.  

Prior to joining NAB in early 2007, Joseph was Managing Director, 
Global Client Relationship Banking at ANZ. Joseph has also 
worked in London for Lloyds Bank, CIBC World Markets and 
Citicorp. A career banker, his experience covers debt and equity 
capital markets, corporate and structured finance, private equity, and risk and relationship 
management.  

A graduate of the University of London — London Business School, he holds Master of 
Science and Master of Business Administration degrees, and is the author of a corporate 
finance textbook.  

Paul	Hilgers,	Chief	Executive	Officer,	Asia–Pacific,	 
Optiver Trading
Paul Hilgers started his career in 1992 as a trader for Amsterdam 
Options Trader, a market maker in Germany on the German and 
Swiss derivatives market. 

Between 1997 and 2003, he was the Managing Director of Van der 
Moolen in Germany, responsible for the German and Swiss market.  
In 2003, Paul was transferred to Amsterdam to run the European 
trading desk at Van der Moolen. 

Paul moved to Sydney in 2005, taking on the role of Commercial Director for Fortis Clearing 
Asia–Pacific. In 2007, Paul joined Optiver as the Director of Market Structure, Asia–Pacific 
and was promoted to CEO of Asia–Pacific in January 2010. Subsequently, he also joined the 
Global Management Board of Optiver.
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David	Horsfield,	Managing	Director	and	Chief	Executive	
Officer,	Stockbrokers	Association	of	Australia
David Horsfield is Managing Director and CEO of the Stockbrokers 
Association of Australia (SAA). He was appointed to the role in 
November 2002.

David has over 30 years industry experience and has studied 
and worked overseas. He was responsible for the formation of 
electronic broker Instinent Australia, where he was Managing 
Director. David has held directorships with other major firms, 
including BZW, ABN Amro and Potter Warburg. David was a member of the then Australian 
Stock Exchange from 1986 to 1999.

He is a Fellow of the Institute of Company Directors and a Master Stockbroker. David has 
been a member of the SAA Board since November 2000.

Rachel	Johnson-Kelly,	Chief	Information	Officer,	ASIC	
Rachel Johnson-Kelly joined ASIC in June 2008 as Chief 
Information Officer (CIO). Rachel is responsible for transforming 
ASIC’s core technology from the current legacy state to new 
web-based, customer-focused technology over a four-year period, 
as well as incorporating new technology into ASIC’s portfolio to 
support its new responsibilities.  

Prior to joining ASIC, Rachel had a career spanning 11 years with 
IBM where she held a variety of roles in IT leadership, business 
development, general management and finance. During this time, Rachel worked closely 
with clients in the finance, insurance and communications sectors where she managed large 
portions of their IT portfolio. Prior to IBM, Rachel was responsible for the management of 
finance, operations and marketing across Europe and Australia and New Zealand for Sony 
Computer Entertainment, based in Europe. Her extensive finance and business management 
experience started with a career in insolvency accounting.

Rachel has a Master of Business Administration from Warwick Business School in the  
United Kingdom where she completed a thesis on how companies change their branding 
strategies when they take a product to the internet. She also has a Bachelor of Economics 
and Arts from Macquarie University.  
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Professor Dimity Kingsford Smith, Faculty of Law,  
The University of New South Wales
Professor Dimity Kingsford Smith joined the University of New 
South Wales Law Faculty in January 2005. She was Professor of 
Law and Director of the Centre for Law in the Digital Economy at 
Monash University in 2000–2004. She previously held appointments 
at the University of Sydney and in the United Kingdom at University 
College London and Warwick University. In 1999, she was a Visitor 
at the London School of Economics law department.

Dimity teaches in the areas of corporations law and regulation of securities and financial 
products in the undergraduate degree. She teaches Master of Laws courses on corporate 
governance and on the regulation of online investing. She supervises a number of 
postgraduate research students on a wide range of corporate and financial regulatory 
questions. 

Dimity is the Chair of the Conduct Review Commission, a professional disciplinary panel in 
the financial services industry. She has served on the Executive Committee of the Australian 
Corporate Law Teachers Association, and is a member of the Australian Society of Legal 
Philosophy and the Julius Stone Institute. 

Peter Kell, Deputy Chair, Australian Competition and  
Consumer Commission
Peter Kell was appointed to the position of Deputy Chair of the 
Australian Competition and Consumer Commission (ACCC) in July 
2008 for a five-year term. Peter chairs the Adjudication Committee 
and is also a member of the Enforcement and Communication 
Committees. He is currently the President of the International 
Consumer Protection and Enforcement Network and also serves on 
the OECD Consumer Policy Committee. Peter is also a member of 
the Advisory Board of the Commonwealth Financial Literacy Foundation.

Prior to joining the ACCC, Peter was Chief Executive of Choice (the Australian Consumers’ 
Association). He was also a Board Member of the global consumers’ organisation Consumers 
International. Peter brings with him extensive experience in advancing consumer and market 
reform issues internationally as well as in Australia.

Peter previously worked at ASIC, having joined in 1998 when the regulator took on a 
significantly expanded role in consumer and investor protection in financial services. He 
served as Executive Director of Consumer Protection and New South Wales Regional 
Commissioner at ASIC until 2004.

Peter has a Bachelor of Arts with Honours in Economics from the University of Sydney.
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Geoff Lloyd, Group Executive, Private Wealth, Perpetual
Geoff Lloyd joined Perpetual in August 2010 as Group Executive 
of Private Wealth. He is responsible for delivering on the group’s 
ambition of being the leading provider of wealth management 
services to financially successful Australians and their families. 

Geoff was previously General Manager, Advice and Private Banking 
at BT Financial Group (BTFG) following the merger with St.George 
Bank’s Wealth Management business. Prior to the merger, Geoff 
led St.George’s entire wealth management portfolio and was a 
member of the St.George Bank Group Executive reporting to the CEO. He has held many 
senior positions at BTFG, including Chief Legal Counsel and Head of the Customer and 
Business Services Division.

Geoff has completed the Harvard Business School Advanced Management Program; holds a 
Master of Laws, University of Technology, Sydney (Distinction); and is admitted as Barrister of 
the Supreme Court of Queensland, Barrister and Solicitor of the High Court of Australia, and 
Solicitor of the Supreme Court of New South Wales.

Catriona	Lowe,	Co-Chief	Executive	Officer,	 
Consumer Action Law Centre
Catriona Lowe is Co-CEO of the Consumer Action Law Centre, 
an independent, not-for-profit, campaign-focused casework and 
policy organisation. 

Consumer Action provides free legal advice and representation to 
thousands of Victorian consumers each year and also advises other 
organisations assisting consumers. Consumer Action undertakes 
policy campaigns on key issues affecting Australian consumers. 
Current campaign issues include credit reform, smart regulation and fringe lending.  

Prior to joining Consumer Action, Catriona was a Director in the Australian Competition 
and Consumer Commission’s (then) Policy and Liaison Branch. She was Deputy Director at 
Consumer Law Centre Victoria and spent five years in private practice as a litigation lawyer.

Catriona has undertaken consumer advocacy on issues affecting Australian consumers 
across a range of markets, including financial services, utilities, telecommunications and 
general consumer products and services. She has a particular interest in the intersection 
between consumer protection and competition law. Catriona is also the current Chair of 
the Consumers’ Federation of Australia and a member of the Boards of the Australian 
Communications Consumer Action Network and the Financial Ombudsman Service. She is a 
member of the Motor Car Traders’ Guarantee Fund Claims Committee.
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Kathrine Morgan-Wicks, Senior Executive Leader,  
Real Economy, ASIC
Kathrine Morgan-Wicks heads ASIC’s Real Economy, a national 
team of more than 450 people who manage ASIC’s public facing 
services, including its corporate registers and e-business, financial 
services and credit licensing, misconduct and breach reporting, 
and inquiry services.  

The Real Economy is the front door to ASIC and is responsible 
for providing the legal infrastructure for Australian businesses to 
operate, including 1.7 million companies, over 4,500 financial services licences, over 6,000 
credit licensees and over 6,000 registered auditors and liquidators — collecting over  
$550 million in consolidated revenue for the Commonwealth. The Real Economy handles 
close to a million public contacts each year and is focused on improving compliance by 
its stakeholders through education, targeted non-compliance campaigns and high-volume 
prosecution programs. 

Since joining ASIC in 2001, Kathrine has held a number of senior positions across ASIC, focusing 
on enforcement and consumer protection. Before being appointed to the position of Senior 
Executive Leader, Real Economy, Kathrine was responsible for the Stakeholder Services 
team. 

Prior to joining ASIC, Kathrine worked as a corporate advisory lawyer for Mallesons Stephen 
Jaques. Kathrine has a Bachelor of Arts (Hons), a Bachelor of Laws (Hons) and a Master of Laws.

Jenni Mack, Chair, Choice
Jenni Mack is an experienced consumer advocate with 
considerable financial services experience. Currently, she is the 
Chair of the consumer watchdog, Choice, and of ASIC’s Consumer 
Advisory Panel. She is a member of the Financial Ombudsman 
Service (FOS) Board and was a Director of two of FOS’s 
predecessor schemes, the Financial Industry Complaints Service 
and the Insurance Brokers Disputes. 

Jenni also sits on the Board of the food regulator (FSANZ) and the 
Advisory Boards of the farm chemicals regulator (APVMA) and migration agents regulator 
(OMARA).  She is a Trustee of the Travel Compensation Fund. Jenni has an Bachelor degree 
in Journalism and a Masters in Administrative Law and Policy (and is currently studying 
international food law).
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Professor Ian Ramsay, Harold Ford Professor of 
Commercial Law; Director, Centre for Corporate Law 
and Securities Regulation; Director, Melbourne Law 
School, The University of Melbourne
Professor Ian Ramsay is the Harold Ford Professor of Commercial 
Law in the Faculty of Law at the University of Melbourne, where 
he is Director of the Centre for Corporate Law and Securities 
Regulation. 

Ian has practised law with firms in New York and Sydney. He is a member of the Takeovers 
Panel, the Corporations and Markets Advisory Committee, the Companies Auditors and 
Liquidators Disciplinary Board, the ASIC External Advisory Panel, the Law Committee of the 
Australian Institute of Company Directors and the Corporations Law Committee of the Law 
Council of Australia. 

Former positions he has held include Dean of the Faculty of Law at the University of 
Melbourne, Head of the Australian Government inquiry on auditor independence, member of 
the Audit Quality Review Board and member of the International Federation of Accountants 
task force on rebuilding confidence in financial reporting. Ian has published extensively on 
corporate law and corporate governance issues, both internationally and in Australia.  

Dr Justi Roseman, Special Counsel, Corporate — 
Financial Institutions and Markets, Blake Dawson 
Waldron
Dr Justi Roseman is a Special Counsel at national law firm Blake 
Dawson and specialises in financial services regulation. She has 
particular expertise in consumer credit regulation, privacy law, and 
financial product and payment systems regulation.

Justi is the national Chair of the Financial Services Committee 
of the Law Council of Australia. In that role she is responsible for 
drafting submissions on behalf of the Law Council to the Australian Government concerning 
financial services law reform initiatives, serving as the Law Council’s representative on the 
Commonwealth Department of Treasury’s Credit Industry Advisory Group and educating 
Federal Court judges on their new jurisdiction under the National Consumer Credit Protection 
Act 2009.

Prior to joining Blake Dawson, Justi worked for five years in-house as a senior product and 
compliance lawyer (for St.George Bank and Westpac), and was responsible for retail product 
development and compliance and general group privacy law compliance. Justi started her 
career as a regulated finance lawyer at another national law firm.

Justi has a PhD (Business) from Edith Cowan University (2010), a Bachelor of Economics 
(First Class Honours) from Murdoch University (1999) and a Bachelor of Laws from Murdoch 
University (1999).
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Peter Strong, Executive Director, Council of Small 
Business of Australia
Peter Strong was appointed as Executive Director of the Council 
of Small Business of Australia (COSBOA) in June 2010. Peter has 
spent much of the last 20 years in change management at the 
business, community and national level. He has worked for the 
Australian Government and with non-government organisations 
(NGOs), the World Bank and the United Nations. He has worked on 
national business and employment policy and international projects 
aimed at assisting countries and regions experiencing substantial economic and social 
change.

This has included work in China, where he has assisted unemployed women to start small 
businesses through the development of a business incubator and business advisory services. 
He also worked in Turkey with government and community leaders preparing for the country’s 
entry into the European Community and for coping with the changes coming from industry 
and enterprise restructuring. He worked in the former Soviet Union on the major structural 
changes occurring in the early to mid-1990s.

Peter has written several business-related publications and represents small business 
organisations on a number of government and industry advisory groups, including the 
Australian Taxation Office, the Australian Competition and Consumer Commission and 
Treasury.

Peter is also Chairman of the Board for the Bendigo Community Bank branches in Canberra, 
and owns a bookshop in Canberra that employs five staff.

Jenny Seabrook, Non-Executive Director, Australia Post, 
Bank of Western Australia Ltd, Iluka Resources Limited, 
IRESS Market Technology Limited; Special Adviser, 
Gresham Partners Limited
Jenny Seabrook is a Special Adviser to Gresham Partners Limited 
and a Non-Executive Director of a number of companies.

Jenny is presently a member of the Takeovers Panel, the Finsia’s 
Corporate Finance Group and ASIC’s External Advisory Group, 
and is a Non-Executive Director of various companies, including IRESS Market Technology 
Limited, Iluka Resources Limited, Australia Post and Bank of Western Australia Ltd. 

Prior to being appointed Special Adviser in 2008, Jenny worked in the capacity of Executive 
Director at Gresham Partners and has worked on a variety of mergers, acquisitions and capital 
structuring advisory transactions across a broad range of sectors.

Before joining Gresham Partners, Jenny worked with Hartley Poynton, HSBC Group and 
Touche Ross on a range of transactions involving capital markets, debt markets and valuation 
issues. 

Jenny holds a Bachelor of Commerce from the University of Western Australia and is a Fellow 
of the Institute of Chartered Accountants and the Institute of Company Directors and a Senior 
Fellow of Finsia.
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Peter Thompson, ABC Television and ABC Radio 
broadcaster
Peter Thompson is a broadcaster, educator and author.

He presented ABC Television’s Talking Heads — a program of 
intimate conversations about the lives of prominent Australians — 
for six seasons. Prior to switching to television, Peter was the voice 
of ABC Radio’s flagship current affairs programs AM and Radio 
National Breakfast for 14 years. 

He is a Fellow of the Australia and New Zealand School of Government (ANZSOG) and an 
Adjunct Professor at Macquarie University’s Department of International Communication.

At ANZSOG, Peter teaches executive programs in communication strategy and adaptive 
change, risk and crisis communication, and behavioural change. 

Peter directs the Centre for Leadership which works with the public, private and not-for-profit 
sectors on communication strategy and practice.

Peter is the author of various books, including Persuading Aristotle and The Secrets of the 
Great Communicators.  

He was educated at the Kennedy School of Government at Harvard, the Australian Graduate 
School of Management and the Australian National University.

John Thorn, Non-Executive Director, Amcor Limited, Caltex 
Australia Limited, National Australia Bank Limited, Salmat 
Limited
John Thorn is a professional director and brings expertise to the 
board in the areas of accounting and financial services practice, 
business advisory and risk management, corporate governance 
and general management. 

He has 38 years professional experience with 
PricewaterhouseCoopers (PwC), where he was a partner from 
1982 to 2003, undertaking work for major international and Australian companies. He has 
experience in Asia, having worked in Singapore for PwC. He served on the firm’s board, was 
the Managing Partner of PwC’s Assurance and Business Advisory Service practice from 1998 
to 2001, and was the National Managing Partner of PwC until 2003. 

John is a Non-Executive Director of Amcor Limited (appointed December 2004), Caltex 
Australia Limited (June 2004), National Australia Bank Limited (October 2003) and Salmat 
Limited (September 2003).

His board committee experience includes Audit Committee (Chairman), Human Resources 
Committee, Nomination Committee and Risk Committee.

John is a Fellow of the Institute of Chartered Accountants in Australia and a Fellow of the 
Australian Institute of Company Directors.
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Martin	Wheatley,	Chief	Executive	Officer,	Securities	and	
Futures Commission, Hong Kong
Martin Wheatley became CEO of the Securities and Futures 
Commission (SFC) on 23 June 2006.

Martin is a member of the Financial Stability Board Standing 
Committee on Standards Implementation, as well as the 
International Organization of Securities Commissions (IOSCO) 
Technical Committee. Currently, he chairs the IOSCO Technical 
Committee Task Force on Short Selling. 

Prior to joining the SFC, Martin was Deputy Chief Executive of the London Stock Exchange.

Martin was also Chairman of the FTSE International and sat on the Listing Authority Advisory 
Committee of the Financial Services Authority of England.

Carl Walsh, Chief Executive, WHK Melbourne
Carl Walsh is a lawyer by education and a chartered accountant 
by profession. He has over 18 years experience as a business 
leader both domestically (nine years in Australia) and internationally 
(Ireland, Luxembourg, Russia and the United States). He is client 
and people focused with a strong financial and commercial 
background and an extensive knowledge of the financial services 
sector.

Carl’s previous leadership roles have been beneficial to Crowe 
Horwath (since joining in April 2009) in driving a single culture focused on enhancing client 
relationships, developing people and continuously simplifying and improving the way things 
are done. His recent appointment to the Melbourne Community Foundation’s Advisory Board 
and his involvement with Victoria’s Gaelic Football Association have allowed Carl to contribute 
more broadly to the wider Melbourne community.
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