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Introduction

Good morning and thank you very much for inviting me to speak today. I’m
delighted to be at the CPA Australia self-managed superannuation fund
(SMSF) conference and expo.

In September last year, | became one of two ASIC Commissioners
responsible for heading up ASIC’s SMSF taskforce, so it’s fair to say that |
have a strong interest in all things SMSF. My fellow Commissioner and joint
head of ASIC’s SMSF taskforce, Greg Tanzer, will be speaking next week at
your Melbourne conference.

There’s a lot that we could cover this morning. The SMSF sector is growing
rapidly and more Australians than ever before are either considering or
operating an SMSF. Today, however, 1I’d like to focus on three key things:

* the critically important role of gatekeepers in the SMSF sector. I’ll
speak here about the new, limited licence for accountants and the
registration of SMSF auditors

* ASIC’s focus on SMSFs and our recent review of the quality of advice
provided to SMSF investors

e working together to ensure that the SMSF sector remains healthy,
vibrant and safe for investors.

SMSFs and the critically important role of gatekeepers

SMSFs are the fastest growing sector of the superannuation industry. Since
their official introduction in 1999, the number of SMSFs has grown rapidly.
According to the latest Australian Prudential Regulation Authority (APRA)
figures, SMSFs now account for approximately a third of total
superannuation assets in Australia, with $439 billion funds under
management.1 As at 30 June 2012, there were over 470,000 SMSFs with
approximately 913,550 members.?

Compared to members of other types of superannuation funds, SMSF
members tend to be older, earn a higher income and have larger
superannuation balances.

The primary drivers for setting up an SMSF include a desire for control and
a wish to lower costs. Not surprisingly, the desire for control among SMSF
members means that members tend to play an active role in investment
decisions. This is important, as SMSF members have the ultimate

L APRA, Annual superannuation bulletin: June 2012, issued 9 January 2013, p. 5 and Table 9, p. 40.
2 Australian Taxation Office, Self-managed super fund statistical report: A statistical overview 2010-11, Table 1: Yearly
SMSF population and asset size.
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responsibility for their own investments and are not covered by the
compensation scheme that applies to APRA-regulated funds.

ASIC’s primary role in relation to SMSFs is to regulate the gatekeepers — the
accountants, financial planners, SMSF auditors and providers of products
and services to SMSFs. Secondly, ASIC also regulates many (but not all) of
the financial products that SMSFs commonly invest in. From that
perspective, we are very keen to ensure that SMSF trustees are adequately
equipped to make good investment decisions by being fully informed about
the risks and returns.

We think that accountants and other gatekeepers have a critically important
role to ensure that:

e atanindividual level, only those investors for whom an SMSF is
suitable go into the SMSF sector and, in doing so, they are fully
informed

e atanaggregate level, that the overall health of the SMSF sector is
sound.

The decision to establish an SMSF is one of the most significant steps an
investor can take in relation to their retirement savings, and many investors
seek professional advice from an accountant or financial planner before
taking this step. It is essential that investors, through their accountant or
financial planner, have access to good-quality, un-conflicted, tailored advice
before making the decision to set up an SMSF.

The important role of accountants as gatekeepers has been recognised by the
Government. Two key law reforms, the introduction of a new, limited
financial service licence and the registration of SMSF auditors, highlight the
trusted role accountants play in the SMSF sector.

New, limited licence

As I’m sure you’re all aware, the Government has announced that the
‘accountants’ licensing exemption” will be replaced with a new form of
limited Australian financial services (AFS) licence. Currently, reg 7.1.29A
of the Corporations Regulations 2001 permits accountants to provide advice
on the establishment of SMSFs without the need for an AFS licence. This
exemption will cease on 1 July 2016, and from that date all accountants who
wish to give advice on SMSFs will need to be licensed.

The reform highlights the important role that professional accountants play
in providing advice to the community. In the words of the Hon. Bill Shorten,
the Minister for Financial Services and Superannuation,

[t]his ... is a major step forward and will help to facilitate a significant

expansion in the provision of financial advice to Australians. As
accountants begin operating within the AFSL regime, there will be more
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options for consumers to access low-cost financial advice on important
issues including insurance and superannuation needs.’

The new reforms will enable accountants to have broader discussions with
investors on financial issues, if they choose to apply for and are granted a
limited AFS licence. Further, the reforms provide accountants with the
opportunity to expand and diversify their business.

From 1 July 2013, accountants will be able to apply for and, if the
application is approved, be granted the limited AFS licence. Recognised
accountants who apply between the transition period of 1 July 2013 and

30 June 2016 will be able to take advantage of being streamlined into the
AFS licensing regime. They will only need to satisfy the knowledge
requirements in Regulatory Guide 105 Licensing: Organisational
competence (RG 105) and will not need to demonstrate experience. Once the
transitional period is over, all applicants will need to meet the full
competence requirements under s912A(1)(e) of the Corporations Act 2001
(Corporations Act).

When applying for a limited AFS licence, applicants can choose which
authorisations they wish to apply for. In addition to being able to advise on
SMSFs and superannuation generally, limited AFS licence holders may also
be authorised to give ‘class of product advice’ on basic deposit products,
general and life insurance, securities, and simple managed investment
schemes. Class of product advice is financial advice that does not make a
recommendation about a specific financial product.

To help reduce the costs of operating within the AFS licensing regime,
holders of a limited AFS licence can lodge a compliance certificate rather
than undertake an annual external audit of their financial statements and
internal controls. This exemption from the annual external audit requirement
will be available to limited AFS licence holders who do not handle any client
money in connection with the provision of financial advice.

It is important to note that, apart from the annual compliance certificate,
holders of the limited AFS licence will need to meet the same ongoing
requirements as other AFS licensees. This includes all other licensing
conduct and advice requirements to which financial advice providers are
subject, as well as membership of an external dispute resolution scheme and
compliance with the Future of Financial Advice (FOFA) measures, such as
the best interests duty.

ASIC will be providing guidance on the regulations that replace the existing
accountants’ exemption with the new limited AFS licence. Our guidance will
provide an overview of the relevant steps in applying for a limited AFS

% The Hon Bill Shorton MP, Minister for Financial Services and Superannuation, Media Release No 036, New form of licence
expands access to financial advice, 23 June 2012.
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licence, as well as explaining how existing ASIC guidance will apply. ASIC
will provide this guidance as soon as practicable once the regulations have
been made.

Registration of SMSF auditors

As part of the Stronger Super reform initiatives, ASIC became the
registration body for approved SMSF auditors from 31 January 2013. This
reform recognises the key gatekeeper role that approved SMSF auditors

play.

The objective of SMSF auditor registration is to raise the standard of SMSF
audit competency and ensure there are minimum standards across the sector.
Registration will identify, formally recognise and enable the provision of
tailored support to those approved SMSF auditors that are currently
producing high-quality audits. It will force those that lack the competence to
conduct an SMSF audit to raise their standards or cease conducting SMSF
audits.

Under the new regime, ASIC has responsibility for registering ‘approved
SMSF auditors’, setting competency standards and imposing any
administrative outcomes. The Australian Taxation Office (ATO) will
continue to monitor the conduct of SMSF auditors and may refer an auditor
to ASIC so that ASIC can consider taking disciplinary action.

From 31 January 2013, auditors have been able to apply for registration with
ASIC. When registration is granted, ASIC registers the approved applicant
on the ASIC register with a corresponding SMSF auditor number. The
register is public, so for the first time SMSF trustees will be able to identify
suitably qualified auditors to conduct an SMSF audit.

All auditors will need to be registered with ASIC by 1 July 2013 to conduct
SMSF audits. Conducting SMSF audits after 1 July 2013 without being
registered may incur penalties.

In order to make the registration process as smooth as possible, some
approved SMSF auditors will have access to transitional arrangements until
30 June 2013. These auditors include those who have signed-off on 20 or
more audits in the 12-month period prior to registration, as well as registered
company auditors.

Approved SMSF auditors will have ongoing obligations under s128F of the
Superannuation Industry (Supervisory) Act 1993 to comply with the
competency standards set by ASIC, and are also required by the legislation
to comply with the auditing standards issued by the Auditing and Assurance
Standards Board (AASB). ASIC released Regulatory Guide 243 Registration
of self-managed superannuation fund auditors (RG 243) in January 2013 to
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provide further guidance to the industry regarding the registration
requirements.

The competency standards for SMSF auditors set by ASIC were based
closely on the Competency requirements for auditors of self-managed
superannuation funds, issued by the Representatives of the Australian
Accounting Profession.*

A competency exam for SMSF auditors is also being developed with the
assistance of an examination committee, which consists of representatives of
professional associations, the ATO and ASIC. ASIC and the ATO have also
been observers on the Accounting Professional & Ethical Standards Board
taskforce on SMSF auditor independence, which is made up of professional
association representatives.

ASIC has been grateful for the cooperation and assistance of the professional
associations in developing a registration regime and a competency
framework. We think the new regime is workable, practical and meets the
Government’s objectives of improving minimum competency standards
across the sector.

Since the introduction of the SMSF registration regime, ASIC has received
2,934 applications and we have registered and approved 1,178 SMSF
auditors. Approximately 12,700 SMSF auditor searches have been
conducted on ASIC Connect.®

We hope that, among the people using the register, there are accountants

who either verify the auditors they are referring to SMSFs are registered

with ASIC to conduct SMSF audits, or are looking to prove to others that
they are in fact registered to conduct audits.

Being able to identify approved SMSF auditors is one of the key objectives
of the regime. We hope accountants find the search function helpful. Having
a publicly available register should promote a level of confidence that the
sector meets minimum standards, and it enables ASIC to get updates to
auditors quickly and easily if the need arises.

We value the collaborative relationship we have with the professional
associations and we feel confident that together we will be able to progress
key registration issues as they arise.

* The Representatives of the Australian Accounting Profession are CPA Australia, the Institute of Chartered Accountants and
the National Institute of Accountants.
® Current to ASIC records as at 24 March 2013,
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ASIC’s focus on SMSFs and our recent review of advice
Let me now turn to our work through the ASIC SMSF taskforce.

ASIC established this taskforce in September 2012. Given the growth in
SMSFs and their increasingly important role in the super system, we wanted
to ensure that our regulatory approach supported a healthy SMSF sector and
good-quality advice for SMSF members. We were also concerned by several
developments, including an increase in geared investment strategies and
increasingly aggressive advertising for SMSFs. Finally, we have seen an
increase in the targeting of SMSFs by less scrupulous operators, and we are
keen to address this risk. The collapse of Trio and the Parliamentary Joint
Committee on Corporations and Financial Services’ (PJC) inquiry into this
collapse highlighted what can go wrong.

As | said earlier, the taskforce is headed by me and my fellow Commissioner
Greg Tanzer.

The purpose of the taskforce is to examine high-risk SMSF issues. As its
first major project, the taskforce has been looking at the quality of advice
provided to investors, with ASIC’s overarching aims in this area being to
ensure that:

* only those investors for whom an SMSF is suitable are advised to
establish an SMSF

e  SMSF investors receive good-quality advice and services in relation to
SMSFs from gatekeepers.

The taskforce has recently reviewed the quality of advice provided to some
lower balance SMSFs (i.e. those funds with a balance of $150,000 or less).

The purpose of our review was threefold. First, we wanted to gain a better
understanding of advice practices in the SMSF sector to enable us to more
effectively target risky conduct and potentially problematic market practices.
Secondly, we wanted to test whether gatekeepers were doing their job in
ensuring that only those investors for whom an SMSF was suitable were
advised to set up an SMSF. Thirdly, we wanted to explore whether there
were weaknesses in the advice giving process in order to develop some
practical tips for improving the quality of SMSF advice.

We reviewed over 100 investor files relating to the establishment of an
SMSF. The majority of files we reviewed had a fund balance of $150,000 or
less and included some, or all, of the following features:

e older members (i.e. members at, or close to, retirement age)
*  members with a low income
e borrowing

* investment in a single asset class (e.g. real property).

© Australian Securities and Investments Commission April 2013 Page 7



SPEECH TO CPA AUSTRALIA SMSF CONFERENCE AND EXPO 2013: Self-managed superannuation funds regulatory update

It is important to be very clear upfront that we did not select a random
sample of files for review. Instead, we targeted files that looked more likely
to be higher risk for SMSF members.

We rated the personal advice we reviewed as good, adequate or poor.
Overall, we concluded that the majority of investors in the sample reviewed
received adequate advice.

While the majority of advice provided was adequate we did find concerning
pockets of poor advice. Much of this advice involved recommendations that
investors set up an SMSF to gear into real property. Where this advice was
inappropriate for the individual investors, ASIC will be following up and
taking regulatory action.

Through our file reviews, we found that there is room for significant
improvement in aspects of the SMSF advice giving process. Where we
found problems with the advice it tended to be in the following areas:

* the advice was not sufficiently tailored

* replacement product disclosure was absent or inadequate

* insurance recommendations were absent or inadequate

* aninappropriate single asset class was provided to investors

*  suitable alternatives to an SMSF were not considered

» there was inadequate consideration of the investor’s long-term

retirement planning objectives.

Notably, we also found that investors were not warned about the very real
risk of not having access to a statutory compensation scheme in the event of
theft or fraud. Going forward, this will be an area of focus for us. We expect
to see advice providers warning investors about this risk.

In the next few weeks we will be releasing a report containing our findings
and identifying a number of practical steps advice providers can take to
improve the quality of SMSF advice they provide to investors.

We think there are a number of things advice providers and investors need to
consider and discuss before setting up an SMSF. These include:

* the roles and responsibilities associated with being a trustee of an SMSF
* the time, cost and resources required to run an SMSF

*  the risks associated with an SMSF structure (i.e. not having access to a
Government compensation scheme)

*  whether the investor has the necessary skills and expertise to make the
investment decisions for the SMSF

* the importance of asset diversification
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* whether the investor’s investment strategy will deliver the returns
required to adequately fund the investor’s retirement

* the advantages and disadvantages associated with a switch from an
APRA-regulated fund

We hope industry participants find our report and practical tips useful.

In the next few months we will also be releasing a consultation paper on the
issue of SMSF costs. The purpose of the consultation paper is to better
explore the issue of costs rather than to seek to mandate a minimum balance
for SMSFs.

We look forward to working with industry in the coming months to continue
to improve SMSF advice.

Working together to ensure the SMSF sector remains healthy

In a compulsory superannuation contribution environment it is essential that
investors can choose how to invest their superannuation savings, and a
healthy and vibrant SMSF sector is a key conduit for exercising choice. In
the right hands, SMSFs can be very effective retirement savings vehicles. In
the wrong hands, however, SMSFs can be high risk.

As gatekeepers you are on the front-line. Where you see examples of sharp
practices and poor advice, please let us know. The reality is that the success
of SMSFs will attract those operators hoping to make an easy buck, whether
that comes from inappropriate advice or, at worst, involves outright fraud.
It’s in our interests and your interests to work together to make sure this sort
of activity is kept to an absolute minimum. We are willing and able to take
appropriate regulatory action to stamp out misconduct and safeguard the
reputation of the SMSF sector.

If there are widespread losses in the SMSF sector, it is likely that investor
confidence will be seriously eroded, there will be increased scrutiny on
gatekeepers and there may be calls for a move to restrict choice, perhaps
through greater regulation of SMSFs and the advisers that work in this
sector.

We want to continue to work with gatekeepers in the coming year to ensure
that the SMSF sector remains healthy and safe for investors.

Particular focus areas for us in the next 12 months include unlicensed SMSF
advice and misleading SMSF advertising. Of course, we also have a number
of ongoing enforcement matters that | will also briefly mention.
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Unlicensed financial advice

In the past you may have seen ASIC comment that we do not regulate direct
property investment. This is the case except where the investment is made
through an SMSF.

Anecdotally, we believe there is some market confusion about how the AFS
licensing regime applies to operators recommending that investors purchase
a property through an SMSF, with some operators mistakenly thinking they
do not require an AFS licence.

Let me be very clear — a person requires an AFS licence if they recommend
that an existing or proposed member of an SMSF purchase a property
through their SMSF. This is because the vehicle through which the
underlying investment is made is an SMSF and an interest in an SMSF is a
financial product. It does not matter for licensing purposes that the
underlying investment (real property in this case) is not a financial product.

In the past year, we have seen an increase in the number of advertisements
pushing property purchases through SMSFs. We do not want to see SMSFs
become the vehicle of choice for property spruikers. Where we see examples
of unlicensed SMSF advice we will be taking regulatory action.

Where you see examples of unlicensed SMSF advice, please let us know.

Misleading SMSF advertisements

In the last year we have seen a rise in SMSF advertising. Unfortunately,
we’ve seen more blatant examples of misleading or deceptive
advertisements. Particular problem areas we have seen include misleading or
deceptive statements about SMSF fees, returns and risks.

We strongly encourage all SMSF advertisers to carefully review the content
of their advertisements against our good practice guidance for advertising set
out in Regulatory Guide 234 Advertising financial products and advice
services (including credit) good practice guidance (RG 243).

The law provides ASIC and investors with a range of different remedies in
cases where misleading or deceptive statements are made. Section D of
RG 234 outlines how we will deal with contraventions and the regulatory
options for dealing with breaches of the misleading or deceptive conduct
provisions in the Corporations Act and the Australian Securities and
Investments Commission Act 2001 (ASIC Act). These options include, but
are not limited to:

* seeking injunctions to stop the disclosure being made (see $1324 of the
Corporations Act and s12GD of the ASIC Act)
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»  seeking civil penalties of up to $340,000 for an individual or
$1.7 million for a body corporate (see s12GBA of the ASIC Act)

*  seeking compensation for investors (see s12GM of the ASIC Act)

*  seeking undertakings or orders requiring corrective disclosure (see
s 12GLA and 93AA of the ASIC Act)

e issuing an infringement notice (see s12GXA of the ASIC Act).

Other action that may be taken includes seeking criminal charges, taking
licensing action or making banning orders. The type of regulatory response
will depend on the circumstances of each case, including the seriousness of
the contravention and its consequences.

Ongoing enforcement work

Currently, we have a number of matters under investigation where the core
misconduct being considered revolves significantly around SMSFs. Without
commenting about specific cases still subject to ongoing investigation, some
observations regarding the nature of these matters are as follows:

» the misconduct generally involves recommendations to retail investors
to either establish an SMSF and/or invest their SMSF funds

*  the recommendations typically include or lead to the investor switching
from their current, APRA-regulated superannuation fund to an SMSF

* the products recommended for investment are varied and include
company shares, managed investment schemes, debentures and real

property
e some cases involve recommendations to the trustees of SMSFs to loan

funds to companies associated with the adviser, investing funds into
property developments associated with the adviser

*  some matters involve schemes designed to achieve illegal early access
to superannuation benefits

*  some misconduct involves random direct marketing to the public, such
as cold calls and advertising — the aim of which is to have people
establish an SMSF and/or invest their SMSF money

*  where misconduct occurs, it is common for high returns to be promised,
be that in relation to the ability of the SMSF to generate an overall
portfolio return or in relation to a specific investment recommended to
the SMSF

* the people making such recommendations vary and include AFS
licensees and people who are unlicensed

* in some cases, the recommended investments have involved large
overall losses for the SMSFs.
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ASIC has released information to the public concerning a number of the
larger enforcement matters that involve significant SMSF-related
misconduct. These include Super Save Superannuation Fund, Royale Capital
and Trio/Astarra. More information can be found about these matters on
ASIC’s website.

Of course we also take on smaller matters in relation to SMSFs. Last week,
for example, we banned a NSW accountant from providing financial services
for six years. Amongst other things, we found that the accountant transferred
money from an elderly client’s SMSF and used the money to pay credit card
debts and to purchase personal assets.

In addition to investigations that involve significant SMSF-related
misconduct, ASIC will at any time have a number of other investigations
that in some manner involve SMSFs. For example, ASIC is aware that — in
relation to the Westpoint, APCH and Banksia matters — funds were raised
from the public for investment from a variety of sources, including SMSFs.

Concluding comments

There’s a lot on! | hope that today I’ve given you a sense of some of the
work ASIC is doing in the SMSF sector and the important gatekeeper role
your industry plays in helping us ensure that the SMSF sector remains
vibrant, healthy and safe for investors.

Thank you very much for your time this morning. If we have time I’m happy
to take a few questions.
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