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About this report

This assessment covers the period 1 July 2011 to 30 June 2012 (the
assessment period).
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About ASIC regulatory documents

In administering legislation ASIC issues the following types of regulatory
documents.

Consultation papers: seek feedback from stakeholders on matters ASIC
is considering, such as proposed relief or proposed regulatory guidance.
Regulatory guides: give guidance to regulated entities by:

e explaining when and how ASIC will exercise specific powers under
legislation (primarily the Corporations Act)

e explaining how ASIC interprets the law
* describing the principles underlying ASIC’s approach

e giving practical guidance (e.g. describing the steps of a process such
as applying for a licence or giving practical examples of how
regulated entities may decide to meet their obligations).

Information sheets: provide concise guidance on a specific process or
compliance issue or an overview of detailed guidance.

Reports: describe ASIC compliance or relief activity or the results of a
research project.

Previous reports on BGCA

BGCA was granted an Australian market licence on 27 September 2006.

Report number Date released
REP 295 July 2012

REP 232 March 2011
REP 183 January 2010
REP 172 September 2009
REP 120 February 2008
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Key findings and recommendations

Key findings

1 ASIC is satisfied that during the assessment period BGC Partners (Australia)
Pty Limited (BGCA) had:

* adequate arrangements for the supervision of its market in accordance
with its obligations under s792A(c) of the Corporations Act 2001
(Corporations Act); and

*  sufficient resources to operate its market properly and for the required
supervisory arrangements to be provided under s792A(d) of the
Corporations Act.

Recommendations

2 We do not have any recommendations to make about BGCA’s supervisory
arrangements.
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A The assessment

Key points

ASIC conducts annual assessments of market licensees, such as BGCA,
because it is required to do so under s794C of the Corporations Act.

The scope of our assessment must always include the obligations found in
s792A(c), but we can include other Ch 7 obligations too.

We use the licensee’s self-assessment reports, information from our
previous assessments, our observation of the licensee’s performance,
market intelligence and other things to form a view of how well the licensee
has operated its market.

Scope

3 On 1 August 2010, the responsibility for supervising Australia’s domestic
licensed markets was transferred from the majority of domestic market
licensees to ASIC. For these operators, the obligations under the
Corporations Act to supervise their market were amended in recognition of
this new arrangement.

4 The Corporations Act was also specifically amended to exclude a small
number of licensed domestic market operators, including BGCA, from this
transfer. BGCA and three other operators were excluded on the basis that
they have certain distinguishing features. These include the requirement that
only professional entities may be users of the market and that they may
typically use the market for trading only over-the-counter type products.
These are also requirements of ASIC’s exempt professional markets policy,
by which ASIC may consider recommending an exemption from the
requirement to hold an Australian market licence.

5 As a result, BGCA’s supervisory obligations under the Corporations Act are
unchanged and continue to require it to have adequate arrangements for
supervising the market, including arrangements for:

* handling conflicts between its commercial interests and its need to
ensure that the market is fair, orderly and transparent;

*  monitoring the conduct of participants on or in relation to the market; and
* enforcing compliance with the market’s operating rules.
6 ASIC is required to assess how well a market licensee complies with its

obligations under s792A(c) at least once a year: s794C(2). In keeping with
usual practice, we extended the scope of the assessment to include a review
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of whether BGCA had sufficient financial, technological and human
resources to comply with its obligations under s792A(d).

7 This report covers the period 1 July 2011 to 30 June 2012.

Approach to assessment

8 ASIC’s current strategic framework focuses on three key priorities or
outcomes. These are:

e confident and informed investors and financial consumers;
e fair and efficient financial markets; and

» efficient registration and licensing.

9 The first two of these are particularly important for licensed markets. In the
context of BGCA’s market, it is important to note that no retail investors are
permitted to directly or indirectly use the market. ASIC considers that
markets that limit participation to professional entities are those in which
users are typically already confident and informed. In these circumstances,
for the market to be fair and efficient a primary focus is on the reliability of
the market’s operation and the extent to which it meets the legitimate
expectations of its users.

10 For that reason, our assessment of these types of professional markets
focuses on a narrower subset of the key measures than we might otherwise
use if the market permitted retail investors. To determine whether BGCA has
complied with its obligations to have adequate supervisory arrangements and
adequate resourcing, we focus on:

*  whether there have been any changes during the assessment period to
the way BGCA supervises its market;

* the nature of any complaints made by market users to BGCA or ASIC
about the market’s operations and/or BGCA’s supervisory activities;

* the occurrence of any technological outages of BGCA’s market or
concerns about BGCA'’s technological resources;

e any material changes in human resources dedicated to the operation and
supervision of the market that have given rise to concerns or complaints
about supervision and/or conflict handling;

* the maintenance of information and data records to support the
monitoring of broker and participant conduct on or in relation to the
market, including monitoring order information and transactions effected
through the market (such as date, time, volume, price and parties); and

* whether BGCA has adequate financial resources to continue to operate
its financial market.
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Background

11

12

13

14

15

BGCA is an Australian-registered company wholly owned by BGC Global
Holdings LP (BGC Global), a foreign limited partnership. BGC Global is a
member of the BGC Partners Inc group of entities (BGC).

BGCA was granted an Australian market licence on 27 September 2006. We
have conducted five assessments of BGCA since its licence was granted.
BGCA is licensed to operate a market trading in Australian Government
bonds, semi-government bonds, corporate bonds and debentures, and New
Zealand Government bonds using the eSpeed™™ (rebranded as BGC Trader)
electronic trading system. The participants on BGCA’s market are
professional investors as described in section 7 of BGCA’s market licence.
As at 30 July 2012, BGCA had 23 participants operating on its market.

During the assessment period, in addition to an Australian market licence,
BGCA held an Australian financial services (AFS) licence authorising it to
carry out a financial services business to wholesale clients for certain
financial products. Our assessment of BGCA does not cover BGCA’s
compliance with its AFS licence obligations.

A copy of BGCA’s market licence and the terms of its AFS licence are
available on ASIC’s website at www.asic.gov.au/markets.

In addition to its market licence and AFS licence obligations, BGCA has
obligations resulting from its participation in the ASX 24 market. In
December 2012, BGCA was the subject of disciplinary action for
contravening the ASIC Market Integrity Rules (ASX 24 Market) 2010.! Our
assessment of BGCA relates only to BGCA’s market licence obligations and
not BGCA’s obligations relevant to its participation on the ASX 24 market.

Our methodology

16

Our assessment process

A market licensee’s obligations are ongoing. Whether it is likely to comply
with its obligations in the future cannot be judged merely by reference to its
past compliance. We therefore use the assessment process to:

*  reach conclusions about the adequacy of the arrangements a market
licensee (such as BGCA) had in place for supervising its market in
accordance with its obligations under the Corporations Act at the time
of the assessment; and

! Media Release (12-303MR) BGC Partners (Australia) Pty Limited pays $45,000 infringement notice penalty (4 December

2012).
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*  identify issues, which in our view need, or may need, to be addressed to
ensure ongoing compliance.

Materials we reviewed

17 In conducting our assessment we considered:

*  BGCA’s annual regulatory reports for the periods 1 January 2011 to
31 December 2011 and 1 January 2012 to 31 December 2012,

* BGCA’s audited financial accounts for the years ended 31 December
2011 and 31 December 2012;

e information we received from and about BGCA in the ordinary course
of our dealings with BGCA as a market licensee;

* BGCA’s response to our notice under s30 of the Australian Securities
and Investments Commission Act 2001 to obtain information about how
BGCA is meeting certain obligations under the Corporations Act; and

e information we received during our visit to BGCA’s office on
9 October 2012, where we interviewed BGC’s Executive Managing
Director Asia, BGCA’s Compliance Manager and BGCA’s Compliance
Assistant.

Consultation

18 Our findings are set out in Section B of this report. BGCA has had the
opportunity to view and comment on the factual accuracy of a draft version
of this report. Where appropriate, our findings in Section B reflect BGCA'’s
clarifications.
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B Our observations

Key points

We have considered the adequacy of BGCA’s arrangements and resources
for supervising its market, including arrangements for:

handling conflicts between its commercial interests and its need to
ensure that the market is fair, orderly and transparent;

monitoring the conduct of participants on or in relation to the market;
and

enforcing compliance with the market’s operating rules.

BGCA did not make any substantial changes to its supervisory
arrangements during the assessment period.

We do not have any recommendations to make about BGCA'’s supervisory
arrangements or resources.

We also note that BGCA has complied with its reporting obligations under
the Corporations Act.

Supervisory arrangements

19 We conclude that during the assessment period BGCA had:

adequate arrangements for the supervision of its market in accordance
with its obligations under s792A(c) of the Corporations Act, including
adequate arrangements for:

— handling conflicts between its commercial interests and its need to
ensure that the market is fair, orderly and transparent;

— monitoring the conduct of participants on or in relation to the
market; and

— enforcing compliance with the market’s operating rules, and

sufficient resources to operate its market properly and for the required
supervisory arrangements to be provided under s792A(d) of the
Corporations Act.

20 This conclusion is based on our review of the measures that typically guide
our assessment of BGCA and like markets, being:

there were no material changes to the way in which BGCA supervised
its market;

there were no complaints made by market users to BGCA or ASIC
about the market’s operations or BGCA’s supervisory activities;

© Australian Securities and Investments Commission July 2013 Page 9



REPORT 355: Market assessment report: BGC Partners (Australia) Pty Limited

* there were no major technological outages of BGCA’s market or
concerns about BGCA'’s technological resources;

» there were no material changes in human resources dedicated to the
operation and supervision of the market during the assessment period
that gave rise to concerns or complaints about supervision and/or
conflict handling;

*  BGCA maintains information and data records to support the
monitoring of broker and participant conduct on or in relation to the
market; and

*  BGCA’s annual audited accounts indicate it has adequate financial
resources to continue to operate its financial market.

Supervisory function

21 BGCA’s supervisory work is primarily undertaken by BGCA’s brokers,
Compliance Manager and management as described in Section B of
Report 232 Market assessment report: BGC Partners (Australia) Pty Ltd
(REP 232), dated March 2011, and Section B of Report 295 Market
assessment report: BGC Partners (Australia) Pty Ltd (REP 295), dated July
2012. These arrangements did not change materially during the assessment
period.

Managing conflicts of interest

22 BGCA'’s ‘hybrid” market model allows the BGCA brokers to enter orders on
behalf of participants directly into the trading platform, while also operating
a traditional over-the-counter voice-broking business. In such a situation, as
the businesses are operating side-by-side, it is possible for conflicts of
interest to arise.

23 We have concluded that BGCA had adequate arrangements for managing its
conflicts of interest. REP 232 and REP 295 contains a description of
BGCA'’s arrangements for handling conflicts of interest.

24 BGCA has reported that no conflicts of interest were identified during the
assessment period. We note that BGCA did not make any material changes
to its conflict handling arrangements during the assessment period. There
were also no complaints made about BGCA'’s conflict handing arrangements
during the assessment period.

Supervising the market and conduct of participants

25 BGCA is also required to monitor the conduct of participants in relation to
its market. As at 30 July 2012, BGCA had 23 participants operating on its
market.
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26 In REP 232 and REP 295 we discussed how BGCA monitors the market and
conduct of participants. During the assessment period, BGCA’s supervisory
arrangements were enhanced through the formation of a Compliance
Committee to manage and supervise BGCA’s business (including that
related to its Australian market licence). The Compliance Committee is
made up of BGCA’s key senior personnel (including senior management,
compliance, finance and front office staff) and its Terms of Reference
require it to, amongst other things:

*  review and recommend for approval by the board the compliance plan,
compliance monitoring program and any new material compliance or
legal policies;

*  review ongoing monitoring reports and action logs received, and
escalate issues and progress concerns to the board; and

* monitor and assess the adequacy and effectiveness of the measures and
procedures put in place to manage the impact of financial crime risk.

27 BGCA reported that no investigations were required to be carried out during
the assessment period. Further, no disputes arose between participants or
between BGCA and participants regarding trading and compliance with the
operating rules during the assessment period.

Enforcing compliance with market operating rules

28 BGCA did not make any changes to its operating rules during the assessment
period.
29 BGCA has confirmed that during the assessment period it did not identify

any potential breaches of its operating rules requiring investigation and/or
enforcement. In addition, there were no complaints made to BGCA or to
ASIC about the conduct of participants on BGCA’s market.

Resources
30 We are satisfied that during the assessment period BGCA had sufficient
financial, technological and human resources for the required supervisory
arrangements to be provided.
Financial resources
31 We have reviewed BGCA’s financial position and are satisfied that during

the assessment period BGCA had adequate financial resources in order to
operate its market. On 19 March 2012 BGCA’s parent entity, BGC Global,
confirmed that it will provide BGCA with financial support to enable it to
meet its financial obligations over the following 12 months.
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32

33

34

35

Conclusion

36

Technological resources

During the assessment period, no major system outages were reported and
there were no complaints received from participants.

Human resources

During the assessment period, BGCA relied on its brokers, Compliance
Manager, Compliance Assistant and management to perform the required
supervisory functions for the market. We are satisfied that this resourcing
was adequate.

In January 2013 BGCA recruited a new Regional Head of Legal and
Compliance (to replace the Head of Legal and Compliance Asia, who left in
December 2011). This person is based in Hong Kong. Prior to this person’s
commencement at BGCA, all supervisory and disciplinary related matters
were reported to BGC’s General Counsel Europe and Asia (as stated in
paragraph 41 of REP 295). The new Regional Head of Legal and
Compliance is a member of BGCA’s Compliance Committee, discussed at
paragraph 26.

In accordance with a recommendation we made during our last assessment,
BGCA conducts a quarterly review of the human resources allocated to
supervising the market, in light of its obligations under the Corporations Act,
to determine whether additional resources are required. BGCA is required to
report the results of each quarterly review to ASIC. BGCA has been
submitting these reports to ASIC as required.

Based on this assessment, we do not have any recommendations to make
about BGCA'’s supervisory arrangements.
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Key terms

Term

AFS licence

ASIC

ASX 24

Australian market
licence

BGC
BGCA
BGCB

BGC Global

Ch 7 (for example)

Corporations Act

market licensee

S794C (for example)

Meaning in this document

An Australian financial services licence under s913B of
the Corporations Act that authorises a person who carries
out a financial services business to provide financial
services

Note: This is a definition contained in s761A of the
Corporations Act.

Australian Securities and Investments Commission

The exchange market formerly known as Sydney Futures
Exchange (SFE), operated by Australian Securities
Exchange Limited

Australian market licence under s795B of the
Corporations Act that authorises a person to operate a
financial market

BGC Partners Inc
BGC Partners (Australia) Pty Limited
BGC Brokers LP

BGC Global Holdings LP—A foreign limited partnership
that wholly owns BGCA

A chapter in the Corporations Act (in this example
numbered 7)

Corporations Act 2001, including regulations made for the
purposes of that Act

Holder of an Australian market licence

A section of the Corporations Act (in this example,
numbered 794C), unless otherwise specified
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